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TO THE 
RIGHT HONOURABLE 
Sir WILLIAM LEE, Kant, 


LORD CHIEF JUSTICE OF ENGLAND. 


MY LORD, 


HEN the demands of the profeſſion 
ade it in a manner neceſlary that theſe 
REPORTS ſhould from the obſcurity of a 
rrivate ſtudy be introduced to the Public, 
vhatever difficulties might ariſe in the com- 
oliance, there ſurely could be no room for 
moment's heſitation to determine whoſe. 
atronage and protection they ſhould claim; 
aving I well hopea, and your Lordſhip's 
dulgence ſince, has confirmed me in that 
ntiment, a double title to your Lordſhip's, 
ot only as one, for whom the author in 
rivate life was ever uſed to profeſs the 
igheſt perſonal honour and regard, but as 
ie ſupreme magiſtrate of the common law, 


preſiding 
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preſiding with ſo, great reputation in that 
Court where they date their beginning. 


The difficulty of ſucceeding a perſon ſo 
truly eminent as your Lordſhip's noble and 
learned predeceſſor, was too apparent to all 
the world; but I may venture with as much 
truth to add, that his Majeſty (whoſe great 
regard and paternal affection for his ſubject, 
can appear in nothing more than ſo worthily 
filling the ſeats of juſtice) never gratified 
them in a more ſenſible manner, than when 
he conferred that honour on your Lordſhip; 
for however excellent great abilities, and 
profound ſcience are in themſelves, however 
neceſſary to perſons intruſted with the pub- 
lic ſword of juſtice, they only become truly 
valuable to the reſt of mankind, when go- 
verned and directed by the rules of honour, 
virtue and integrity. Thus regulated, my 
Lord, we are ſure they will be made ſubſer- 
vient to no bad purpoſes; it is then, they 
are quick to detect, but at the ſame time 
can for no ſiniſter views be induced to pal- 
liate a falſnood; and this, give me leave to 
add, is the ſecurity, this is the ſatisfaction, 
the people of England at preſent enjoy un- 
der your Lordthin's wiſe and worthy admi- 
niſtration ; but I beg pardon, for J fear this 
is an inſtance, (though T.am ſure it is the 
only one) where your Lordſhip, would deſire 
the truth ſhould be ſuppreſt; nor muſt I 
forget, that whilfl T am gratifying -myſelf, I 
not only 77firmo ſermone detero, but run the 
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riſque likewiſe offending that known charac- 
teriſtick of your Lordſhip's, ſo juſtly com- 
pared by the ingenious Mr. Addiſon to the 
ſhades in fine colourings, which gives them 
all their due luſtre, their ſeveral and pecu- 
liar advantages. 


. Give me leave therefore, my Lord, only 
to add, that as I rely upon your known can- 
dour to excuſe the treſpaſs, I could not omit 
this opportunity of teſtifying my profound 
reſpect for your Lordſhip, and ſubſcribing 
myſelf, | : 


Your Lordſhip's 
Moſt obedient 


And devoted humble ſervant, 


J. COMYNS. 


P. RK: Fi * 


TRE reader will obſerve, that ſome of the 

Caſes, particularly thoſe adjudged in the 

Court of King's Bench, and contained in Salk, 
the firſt part of this work, are already to be 95 
found in ſome late Reports, which put me 

at firſt in great doubt, whether it would be 

ſo expedient to publiſh them again; but 

upon conſulting with my friends of the 

firſt eminence in the law, I was adviſed 

that it was no objection, where they did 

not appear to be in a manner verbatim, and 

even then, in ve ſolemn caſes or nice de- 
terminations, they would not be without 

their uſe; for as in the firſt of theſe in- 
ſtances, the manner of reporting the ſame 

caſe by different hands frequently throws 

a light upon the ſubject which would other- 

wiſe in ſome parts remain dark and obſcure; 

ſo in the laſt of them it is a concurrent 
teſtimony, and as ſuch, muſt add weight _ _— 

to 
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to the authority; however, notwithſtand- 
ing theſe motives to the contrary, it is cer- 
tainly true, that many caſes are omitted ei- 
ther where the ſubject was thought too 
trite, or where the ſame caſe has been re- 
ported in two or three contemporary au- 
thors very near in hac verba: So likewiſe 
it has been a rule in general to ſtrike out 
thoſe caſes where the judgment of the 
Court does not appear; not but that I have 
thought myſelf obliged to deviate from this 
likewiſe in ſome few inſtances, where the 
points have been either extremely well ar- 
gued at the bar, or ſo far broke by the 
Bench, that their opinion might be clearly 
collected, and nothing farther done in the 
cauſe. 


Reports, though it muſt be acknowledg- 
ed already too voluminous, ſeem of all other 
law performances the moſt acceptable to 
the profeſſion, and therFore this volume 
has been preſſed into ſervice : The caſes in 
the Common Pleas and Exchequer being 
very much deſired. 


Defects and imperfetions muſt be expeR- 
ed in all human performances, and as the 
* greateſt part of the original of this work 

was 


— 
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was in Law French, it is poſſible that may in 
ſome degree contribute to them, though I 
am the more unwilling to furmiſe or ſuſpect 
this, as I have been aſſiſted in the tranſla- 
tion, &c. by gentlemen of known learning 
and abilities in the profeſſion, whoſe. ſervice 
cannot omit this opportunity of acknowledg- 
ing. However, ſure I am, that the author, had 
he been living, would have ſent them forth 
to a better advantage; for though a Report 
in the nature of it, may be thought a work 
as little likely to ſuffer from a tranſlation as 
any other, yet there are certain technical 
terms and idioms peculiar to every language 
and ſcience, which appear beſt in their na- 
tive dreſs, ſo likewiſe-are there ſome particu- 
cular expreſſions in the original, which tho 

the author himſelf might have thought pro- 
per to alter, I fear the editor could not be 
juſtified in doing it. If upon the whole : any 
thing in them contributes, to the public ad- 
vantage and emolument, the honour is due 
to his memory, and I ſhall rejoice; what- 
ever on the contrary appears in them either 
incorrect or imperfect, I hope the reader will 

candidly impute to the misfortune the pub- 
lic had in loſing. him before they went to the 
preſs, 
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TO THE 


RIGHT HONOURABLE . 


BARRY YELVERTON, 


MORP CHIEF BARON 
oF 18 
MAJESTY's COURT OF EXCHEQUER 
I N 
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THIS EDITION OF REPORTS, 
BY LORD CHIEF BARON COMYNS, 
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fice, &c. or take any money, bond, &c. for any office, or ,; 
deputation of any office, which concern adminiſtration of 2 Salk. 466. 
juſtice, &c. or any the King's cuſtoms, &c. he ſhall for- 468. 

fecit office and right of 3 &c. and ſuch bond ſhall? 434. 
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Culliford and Cardonell "lbs 3, 


N DEBT upon bond the defendant demanded Oyer, by Security to 
which it appeared, it was made to render an account account for 
to the plaintiff of the profits of an office in the Cuſtom- the proves 
houſe, and to pay him the half-part of them; and after- 
wards pleaded, that by the ſtatute 5 & 6 Ed. 6. cap. 16. within the 
If any perſon ſhall ſell any office, or deputation of any of- {t«tvte of 


an office, _ 
not a ſale 


Ed. 6 cap 


3 Keb. 552, 
be 659, 678, 
711, 717. 


* 


De Term. S. Hill. 5 Will. 3. 


[2 ] be void: And that the defendant was made deputy to the 
Cro. Car, Plaintiff in his office in the Cuſtom houſe, who took his 
361. bond corruptly for the grant of ſuch deputation. Upon 
Cro. Jac. which there was a demurrer; and adjudged for the plaintiff; 
„ for his bond is not within the ſtatute of 6 Ed. 6. being only 
Comb. 358. for part of the profits, which the defendant receives, and 
8 a . is no more than if the plaintiff makes a deputy and allows him 
Holt — a ſalary; for here he allows the defendant a moiety of tlie 
2 L. Raym. profits for his ſalary, and the ſecurity taken for the other 
A 1 moiety is not a ſale or corrupt bargain for the deputation; 


WII. 133. 2 : 
2Salk. = otherwiſe if the defendant had given a ſum in groſs at firſt, 
ds Baz. Of had given covenant for a certain ſum to be annually paid 
1378. inti 8 
Celnb. 228, the plaintiff. 
H. 341. . N | 
4 Burr, Judgment for the plaintiff. 
2495. 


4 Mod. 215. 1 Hawk(ſ, P. C. 67, Tit. Brib. 168. 169. Corruption an offence within 9 | 
the ſtatute, 4 Burr. 1236. 4 if 


Cale 2. Haines and Jeffreys. 
—_— TION was prayed to the Spiritual Court, 
aſtard | X "4 

. where there was a libel for an inceſtuous marriage, for 
vitical de- the plaintiff had married a baſtard of his ſiſter. And Sir 
Sons, BARTH, SHOWER urged, that this was not within the de- 
3 grees prohibited by the ſtatute of 32 Hen. 8. for a baſtard was 
Su iub. 310. not the daughter of any one. 1 Inſt. 123, 157. 6 Co. 65. 
A baſtard is the ſon of no one, nor has any relation, but is 
the fountain or original of his own blood, for he derives 


blood of no one. 41 Ed. 3. 9. b. 1 Bendl. 102. 


Dogz Ixs on the other ſide quoted the argument of the 
Biſhop of Worceſter, and he ſays, the words in Leviticus, 
which we tranſlate, you ſhall not approach to yeur next of kin, 
in the Hebrew tongue is, you ſball not approach to the remain- 
der of your fleſh; the vulgar Latin ſays, ad proximam ſan 

uinis ſui, by which it appears, that the intent of the prohi- 
Laue was to prohibit an approach to any that was of his 
( 3] blood, and ſo the expoſitors extend this precept to perſons 
who proceed as well from an illegitimate, as from a lawtv| 
embrace, Vide 99 Can. 1603. 2 Inſt. 683. 


Lord Chir JusT1cE held, and all the Court ſeemed to 


think, it would be very miſchievous if a baſtard ſhould not 
| — a be 


2 


r 


' 
b 
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De Term. S. Hill. 5 Will. 4. 


be accounted within the ſtatute 32 Hen. 8. for by that rule 
a man might marry his own daughter ; and where it is ſaid, 
that a baſtard is the ſon of no one, this is in civil reſpeQs, 


© 


and where there is an inheritance, | 


Petit and Petit, Executors of Richard Petit, and Smith. Caſe 3. 


ROHIBITION was moved for to the Spiritual Court, gxecutsrs 
where ii was attempted to make the executors diſtribute not obliged 


according to the ſtatute of diſtribution 22 & 23 Car. 2. c. 10. 3 


And ꝑpon a conſultation it was urged, that executors are according to 


only truſtees of the goods of the teſtator, and have them to the ſtatute 


adminiſter according to the intention of the teſtator, and 1 


where they have paid his debts and N then it is but 38a lk. 138, 
reaſonable that tliey diſtribute the ſurplus to the next of kin S. c. 


to the teſtator; and there was a caſe cited of a decree in 9 Fe 


Chancery between Freſt, al Forreſt, v. Munt, where the 2 And. 4. 10. 
teſtator had made the defendant his executor, and deviſed to 2 Lev. 173. 
him as follows, viz. I give unto my executor the ſum of 51. 8 
only ; and it was decreed that the executor ſhould be ac- Vent. 307, 
countable for the reſidue ; for the intent of the teſtator ap- 316, 323. 
peared to be, that his executor ſhould have only 5]. But the 2 Mm 
Court here inclined, that a prohibition ſhould go; for the 1 Mod. 209. 
caſe cited depended upon the ſpecial words of the will, and 3 Keb. 669. 


did not extend to the preſent caſe. le t 1 ö 


a All. 36. 
Roll. 316, 369. 1 Vern. 170. £33- Style 456. 2 Mod. 204. Hob. 83, 191. ; Mod, 
58. Holt. 259. 2 Vent. 31). Lev. 233. 1 P. Will. 7, 25, 27, 42, 51. Cart. 126. 3 Caf. 
B. R. 409. Raym. 496, 499. Comb, 378. Ld. Raym. 86. 5 Mod. 2479. 2 P. Will. 
188. 1 Stra. 868. S. C. 3 P. Will. 40, 2 Vern. 676 where a pecuniary legacy has been 
givento a ſole executor. Where equal pecuniary legacies to two or more executors 1 
Vern. 473. 2 Vern. 676 Proceed, in Ch, 81. 3 P. Will. 194 (note) 544. 2 P. Will. 
162. 2 Vez. 162. Where ſpecific legacies are given to one or more executors 2 Vern. 
425. 3 Atkins 230. 226. Brown's Chauc. Cal, 154. Diſtinctions taken in caſes on this 
ſubject, Sce 1 P. Will. 544. Proc. in Cha. 566. 10 Mod. 442. 2 Eq. Ca. Abr. 421. 
pl. 2. a = | 


— 


At the end of Eaſter term 7 Will. 3. Sir WILLIAM GRE. 
GORY, one of the Juſtices of the King's Bench, died, 
and in the Trinity term following Sir Joun TURTON, 
one of the Barons of the Exchequer, was removed to 
5 King's Bench, and took the third ſeat in that 

Ourt. 


B 2 DE. 


— 
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[4] 


Caſe 4. | Huſſey and Jacob, 
When a  SSUMPSIT. The phintiff declares upon the cuſtom 
man ſhall 1A of merchants, by which, if a bill of exchange is drawn 


avoid a bill. upon a perſon, and he accepts it, he is liable to pay it; that 


3 the Lord Chandos had drawn a bill upon the defendant for 


by the ſta- the payment of 120 pieces of gold, called guineas, to the 


_— plaintiff, and the defendant accepted thereof, and afterwards 


All bills of refuſed payment. The defendant pleads the ſtatute 16 Car. 2. 
exchange, c. 7. and that the plaintiff had played with the Lord Chandos 
r at a game called hazard, and that the Lord Chandos had loſt 

upon gzm- 120 guineas, and this bill was given for the ſecurity of that 
ing, con ſide- money. Upon which it was demurred : And argued by Sir 
Tran. Berth. Shower for the plaintiff, that this plea amounts to the 


void, Stat. f 8 
9 Anne ca. general iſſue; for on nom aſſumpſit pleaded he might give the 


14 ſtatute of 15 Car. 2. c. 7. in evidence, and therefore he 
«bor 4g ſhall not be admitted to plead the ſpecial matter, where it 
4 Burr. may be given in evidence upon the general iſſue. Sed non 
2018, allacatur; for in every caſe, where the defendant may avoid 
Loſer may 


bing an ac. the action of the plaintiff for matter of law, he may there 
ton for mo- plead ſpecially, notwithitanding that the ſame matter may 
ney loit at be given in evidence upon the general i ue, and ſhall not be 
Bk obliged to take the general iſſue, and leave the matter of law 
Rep. 12:6. to the verdict of a jury; as in an action brought upon a 
1 bond, the defendant may plead that ſhe was under coverture 
eee at the time, alhourh ſuch matter may be given in evidence 
in Fance i- upon 291 ef/ ſuctum pleaded; and in conſpiracy, the defend- 
aps _ ant may well ſhew a probable cauſe for his ſuſpicion in his 
F:znce as Plea, and is not obliged to plead the general iſſue, Cro. Eliz.. 
well as of $71, 990. 1 Vent. 2. 2 Vent. 295. 2dly, That the de- 
e cam fendant cannot have the advantage of the ſtatute 16 Car. 
1089, 2. C. J. for the money is not loſt by him, but the action lies 
Court: of againſt him upon another contract, for the acceptance of 
Juſt ce have the bill makes the defendant chargeable; and if a man pro- 


al Way la» * : 
| miſes 


85 


De Term. S. Trin. 8 Will. 4. 


miſes another, that if he will forbear to ſue him for ſo Fe}: 
much money, which was won at play, he will pay at ſuch . 
time; a/Jumpſit lies upon ſuch promiſe, for there is another giinſt gam- 
conſideration, the forbearance being the cauſe of the pro- ing con- 
miſe: And the miſchief will be very great, if a perſon may * 5 
avoid payment upon a bill after his acceptance of it, for that Defendart 3 | 
the original cauſe of ſuch bill was upon an uſurious contract, Teſted for 
or for gaming, &c. If the plaintiff had ſent his bill to Con- t ploy dit 
flantinop/e, and it had been there accepted, ſhould it be avoid- charged on 
ed there for that it was given for money won at play? ſuch # common 
a conſtruction will be very prejudicial .to trade; ſo in this 2 Will. 67. 
caſe it is not ſaid, that the acceptance by the defendant was Where 2 
for the ſecurity of the money which the plaintiff won at ont grey 
dice. Sed non a/l;catur ; for the acceptance by the defendant — * ha. 
was not upon another conſideration, but was a better aſſurance the ſtatute 
for the money due from the Lord Chandos ; and the ſtatute ms | = 
avoids all contracts, judgments, bonds, bills, & c. and other : mo 

acts, deeds or ſecurities whatſoever given for ſecurity or ſa- 498. 

tistaction of ſuch money; ſo that the ſtatute is not reſtric- Noll. Ab. 
| tive as to ſecuritics made by the party only who loſes the mo- Cs. Jac. 

ney, but alſo for thoſe made by any other perſon for him: 130. 

And if a man gives ſecurity for money that A. had loſt (at ng 1086. 
play) it is void, as much as if he had given it himſelf : And Dos. 216. 
although the plea does not ſay, that the defendant accepted Term. Re. 
the bill for a further ſecurity, & c. yet it is'ſaid, that the plain. 5. ny 
tiff had won 120 guineas at hazard of the Lord Chandes, > 8 
who drew the bill upon the defendant for the ſecurity of the Prohibition 
ſame 120 guineas, and the defendant accepted of the ſame *8*'n!igam- 
bill; by which it appears, that it was for ſecurity of the ſame ah Foe Sal 

f , reign laws, 
120 guineas; and the miſchief that has been urged is not Black, Re, 


within the preſent caſe. 1 


Mod. Caſ. 


128, 2 Mod. 279, A bond given as collate al ſecurity by a third perſon for money won is 
void, 1 Wilf. 220. 2 Term. Rep. 439 Wager concerning the right manner of paying. 
not within the ſtatute. 1 Salk. 344. Carth 322. 4 Mod. 1, 409, 410. 5 Mod. 1, 4, 
2 Mod. 54, 179. 1 Lutw. 484, 487, 1 Sid. 394. 4 Lutw. 434. S. C. N. L. 143. 
Skinn. 572. Comb. 327. Caſcs B. R. 61. Holt 550. | * 


Hot C. J. thought, and it was not denied of any of the 
judges, that if the plaintiff had aſſigned his bill to another 
perſon for ſatisfaction of a juſt debt due to him from the . 
plaintiff, and the defendant had accepted it, this would have [6] 
been a lien upon the defendant to ſuch a third perſon; aas 
where a man makes an uſurious contract to B. for Tage 
of money due to B. and B. is indebted in the ſame ſum to 
C. and B. for ſatisfaction of the debt which he owes C. 

1 25 | makes 
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makes the man give his bond to pay to C. the ſame ſum, 
which he owes to B. upon the uſurious contract; ſuch per- 
ſon ſnall not avoid the payment to C. becauſe of the uſurious 
. contract made with B. But, : 
A Sir BAR THOLOMEW SHOWER ſaid, that then if a man 
mall not re- 5 : . « 
cover on « loſes at dice, and gives a bill payable to the winner, or or- 
bill for mo- der, for the money, and the winner indorſes the bill to ano- 
ney wont ther, he ſhall avoid the ſtatute 16 Car, 2. cap. 7. | 
play againſt 9 ; . 5 
an acceptor; HOLT anſwered, that this was not the caſe in queſtion; 
otherwiſe of but that his opinion was, that if ſuch a note was given to 
2 indolſce the winner or order, and the winner indorſed it to a ſtranger 
arth. 366. , . 
Holt. 328. for a juſt debt, and the perſon upon whom the bill was 
Cal. B. R. drawn, accepts of it in the hands of the ſtranger, the ac- 
8. 195, Ceptor would be liable. 
3dly, It does not appear by the plea, that the Lord Chan- 


— — dos and the plaintiff played upon tick or credit, and the ſta- 
2 Burr. tute does not avoid the payment where the plaintiff plays 
=. with ready money. Sed non allecatur ; for it is ſaid, that the 
Rep. 234. Plaintiff and the Lord Chandos played together, and that the 
S. C. Lord Chandos loſt 120 guineas, and that for ſecurity of them 


— 064 the bill was giver, which ſhews that the play was not for 
x Salk. 344. ready money, and then it is within the ſtatute. And, 


L. Kym. HoLT C. J. ſaid, that it had been lately adjudged, that 
* 4 where an agreement was made for an horſe race, to run four 
11686. heats at 40l. a heat, and as many more as the parties ſhould 
3 Strange agree, and an action was brought for the money loſt upon 
2 Wic zog. two heats only, which was within the ſum of 100l, yet it 

Black. was within the ſtatute; for the agreement was intire for 
no wy. four heats, which amounts to above 10cl. and although it 
1366, happened that only two heats were run, yet the plaintiff 
Strange ſhould not recover for them. See the caſe now reported by 
1159,  Pentris, 253. And judgment in the principal caſe here was 


Stat. 18 8 ö 
Ge. 2. c. 34. Ben for the defendant. 


2 Black Re. 706. Strange 1169. Cricket is a game within ſtat, 9 Anne c. 14. 1 Will. 
220. A foot race is within ſtat, 9 of Anne ca. 14. Cowp. 281. 2 Wilſ. 36. Doug. Rep. 


636, 743. 
EFY 
Caſe 5. 


Where the | on a Judgment in the Common Pleas in an ac- 
plaintiff js tion upon the caſe, wherein the plaintiff declared, 


not obliged | Fa - : : ir 
138 that he was poſſeſſed of a certain ancient mill and certain 


ration to lands in Shipten Mallet, and ought to have Common in 100 
e w any Acres of land, called Mendip Foreft, for all commonable 


ry 1 . cattle 


Stroud and Birt. 


\ 


De Term. S. Trin. 8 Will g. 


cattle levant and couchant upon the ſaid lands ; and that the 
defendant dug coney-burrows, and ſtocked the ſaid common 
with conies, by which he could not have the uſe of the ſaid 
common in ſo beneficial a manner. Upon which the de- 
fendant demurred ; for that the plaintiff had not ſhewn any 


title to the common, either by grant or preſcription: And 


judgment was given in the Common Pleas for the plaintiff. 
And upon error brought in B. R. the ſame error was aſſigned 
but the judgment was affirmed by the whole Court. And, 
Hor T C. J. gave the cauſes of their judgment, viz. The 
plaintiff is not obliged to ſhew any title in himſelf to the 
common in his declaration, iſt, Becauſe this action is 


founded only upon the poſſeſſion, which is ſufficient to 


maintain the action for the plaintiff. 2dly, Title to the Com- 
mon need not be alledged by the plaintiff ; for that it did 
not appear whether the defendant who committed the tort 
was owner of the ſoil or a ſtranger ; but if the defendant 
had appeared to be owner of the ſoil, then the plaintiff 
muſt have ſhewn a title: As in caſe the plaintiff had brought 
an action of treſpaſs for the taking of his cattle, and the 
defendant had juſtified the taking for damage-feaſant in his 
freehold ; there the plaintiff in his replication muſt ſhew 
that he had common in the ſame place, either by grant or 
by preſcription. 3dly, The title of the plaintiff is not tra- 
verſable by the defendant, but if it were neceſſary, the 
plaintiff might give it [the title] in evidence: And the prin- 
cipal caſe upon which the Court relied was a judgment of 
Mich, term 27 Car. 2. between St. John and Moody, where 
in an action on the caſe the plaintiff declared, that he was 
ſeiſed in fee of twenty acres of wood, and that the defend- 
ant ſtopped up a way which the plaintiff had to the wood, 
but did not ſhew any title to the way; and after verdict for 
the plaintiff this was moved in arreſt of judgment ; and by 
HaLz C. J. and all the Court, judgment was given for the 
Plaintiff; which is an expreſs authority in point ; and al- 


though the plaintiff in that caſe declared that he was ſeiſed 


in fee, it is no more than if. he had ſaid that he was in poſ- 
ſeſſion ; for it is not material to alledge a ſeiſin in fee, but 


where the party makes preſcription to a common, a Way, 


&c. This caſe was after a gerdict indeed; but HA LE and 
the whole Court agreed, that the ſame rule ſhould have 
been given in it if it had been before a verdict; as HoLT 
C. J. ſaid he well remembered. And, 


RookeBy 


[8] 


= * —— — 


Caſe 6. 
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Rook BBV Juſtice ſaid, that the judges all agreed in the 
judgment in the principal caſe, for the reaſons declared by 
the Chief Juſtice ; and begged leave to mention a cafe ad- 
judged in the Common Pleas between Blachley and Slater, 
Hill. 4 5 W. & M. rot. 1771. An action of the caſe was 
brought for ſtopping up a way, and there was a demurrer to 
the declaration ; and it was divers times argued that the de- 
claration was ill, for that the plaintiff had not ſhewn any 
title to the way; and after much debate, it was adjudged 
for the plaintiff; which he took to be the ſame caſe with the 
preſent, except that:there the plaintiff claimed an eaſement, 
and in the preſent caſe an intereſt. But, | 

HouT C. J. ſaid, that a way to 4 church, &c. was no 
more than an eaſement, but that a private way to a paiticu- 
lar eſtate ſeemed to be an intereſt ; and judgment was af- 
firmed by the whole Court. Vide 2 Vent. 186, 1 Vent, 


274, 275. 2 Vent. 292, 


Jones and Bodingham, In B. R. 


J:d2ment, "] RESPASS for taking cattle, The A pleads, 


w henit ſhall that upon a tranſcript of a capias ut/egatum and inquiſi- 


CATE ys ys or 
"ihe ol tion from the Common Pleas, a /evari facias iſſued out of 


on the plca, 


and wken the Exchequer, teſted Hill. 6 W. & M. and a warrant there- 

rg cen upon to the defendant as bailiff, by virtue of which he took 
i ern the cattle in ſuch land of the perſon outlawed. The plain- 

L. Raym, tiff replies, that the cattle were taken in other land, and 

95. S. C. traverſes the taking in the land where it was alledged by 

[ 9 ] the defendant; and this was found for the plaintiff. 

NokTHy for the defendant argued, that judgment in 

this caſe ought nat to go for the plaintiff upon the verdict; 

for the plea of the defendant, that a capias iſſued in Hill. 

6 W. & M. is altogether void and nugatory, it being impoſ- 

fible that a capias ſhould have iſſued Hill. 6 W. & M. inaſ- 

much as the Queen was dead before, viz. on the 28th day 

of December 1694, and ſo there was no ſuch term as Hil- 

{ary the 6th of Milliam and Mary, but Hillary the 6th of Wil- 

liam the Third only; and whenever the plea of the defen- 

dent is altogether void, judgment ſhall not be entered upon 

the plea, but upon ui dicit or confeſſion, and a writ of in- 

quiry ſhall be awarded; as in an action of debt brought a- 

gainſt an executor for 4/. and he pleads, that the teſtator 

was indebted to him in 4927. and that goods had come to his 


hands 
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hands to the value of 101. the which he retained, &c. and 
no other goods, & c. and the plaintiff replies, that he was 
-xecutor of his own wrong, and hath other goods; & 
xc paratus eft verificare ; notwithſtanding the plaintiff's re- 
lication concluding with an averment is ill, (for he ought 
o have concluded to the country) yet he ſhall have 
is judgment upon the confeſſion only of the defendant. 
Yelv. 138. And this diverſity was agreed Cro. E/iz. 227. 1 Roll. Abe 
reſpaſs for taking five horſes ; the defendant juſtifies by a "Soy 3 
uſtom to diſtrain the horſe in the poſſeſſion of a perſon Cro. El. 
merced at the Leet; iſſue thereupon joined, and a verdi& :S 
or the plaintiff, and judgment for him ; but it was reverſed, 1 173. 
or that ſuch preſcription is void, and ſo no judgment could Ld. Raym. 
e upon the verdict; it would be otherwiſe where the plea 25. = 
ontained matter of bar, and iſſue was joined upon an im- gag. _T 
aterial point. The ſame diverſity is taken Mo. 867. Debt Com. Dig. 
pon an obligation, Paſ. 1 Car. the defendant pleaded a judg- Sine 
ent againſt him as executor the 5th of the now king, 397. of 
* it ought to have been the fifth of King James,) and u Bur. 292. 
o aſſets ultra, &c. the which is a void plea ; yet it is ſaid 2 
udgment ſhall be for the plaintiff, although not upon the 137. 
erdict. Cro. Car. 25. And the ſame diſtinction runs 2 Term. Re. 
hrough all the books; if the plea of the defendant is alto- 75* 
zether void, judgment ſhall go againſt him by confeſſion or 
il dicit ; but where the plea of the defendant would have L 10 ] 
deen a good bar, if it had been well pleaded, but is ill plead- | 
d, and the iſſue thereupon is tried, there the judgment 
all go upon the verdict; as where the defendant pleads 
oncord without ſatisfa&ion, Cro. Eliz. 778. for concord is 
good bar in treſpaſs; but it is not well pleaded without ſa- 
sfaCtion ; ſo in the caſe there cited, payment is a good plea 
o debt upon a ſingle bill; but it is not a full bar without 
cquittance. In avowry for the penalty for deſtruction of 
deer upon the ſtatute 13 Car 2. c. 10. to which the defend- 
ant was abetting, That he did not abett is a proper plea, 
or it denies the very cauſe of action; although the defend- 
ant is eſtopped to plead this matter by the conviction, Raym, 
458. and the cafe there cited in an aQion of debt upon a 
ond againſt an executor, who pleads non eſt factum gene- 
ally, this isa proper bar to debt upon a bond; but the ex- 
cutor ought to have ſhewn that he denies the ſame deed 
pon which the action is founded. 5 
Sir BARTH. SHOWER on the other ſide cited many caſes Cro. Eliz. 
o the ſame effect with that in Cro. Eliz. 778. and ſaid there 8 4555 


Was 
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5 Co. 43. no difference between them and the caſe at bar; for the ple; 
— Raym. at bar was in ſubſtance good, if it had been true and wel 
In whatcaſe pleaded; for if there were a /evari facias awarded, and 
= repleader warrant thereupon, and a taking. by force of ſuch warrant 


__ in the land of the perſon outlawed, this had been a good 


x Salk. 1. juſtification for the defendant, To which, 
8. C. Hol r C. J. and the Court inclined; becauſe the verdi 


| —_ 3'% being found for the plaintiff, the merit of the caſe appear; 4 
Corb. 359. on his fide : And, 9 


Carth. 370. Hor C. J. thought that the diverſity taken by Nox r Hu 


1 was not maintainable ; for in ejectment, here the defendant 


318. Pleaded a demiſe to himſelf for years, and that he was poſ- 
Mod. Ca. ſeſſed until the leſſor of the plaintiff diſſeiſed him, the plain- | 


3 Go. gr. tiff traverſed the diſſeiſin, and it was found that the plaintiff 


2 Leon. 58. did not diffeiſe the defendant ; altho* the plea in that cafe was 4 
z Lev. 33. altogether void and impoſſible, yet judgment went againſt Wl 


| 11 } the (defendant upon his plea. 2 Cro. 678. Entry without 

2 Lev, 136, ©XPulſion is a void plea in bar of rent, nevertheleſs judgment Wl 
Mo. 696. ſhall be given thereupon. Hob. 326. And he ſaid, that in 
Yelv. 89. ſuch caſe judgment cannot be given upon ail dicit ; for 
<1" *5- judgment by nil dicit is no more than an implied confeſſion ; 
Hob, 327, but where the defendant takes upon himſelf to plead, and 
3 Cro. 722, his plea is void, it ſhall not be intended that he ſays nothing 
716, 227, to the action, for this would be to make an implied impli- 


Cre. Te cation; but whenever the defendant has directly confeſſed 


670. the aQtion, there the judgment ſhall be upon his confeſſion, 
x Saund, . 
128. and not upon his bad plea. | 


Raym. 488. | 
Doug. 396, 747. Sees Com, Dig. 90. Pleader (E. 42) 185. Pleader (V. 1.2.) 5 
Viner's Ab. Tit, Confeflion, 9 99 


DE 
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nt and Blackhall ver. Heal and others. Caſe 7. 
.. , 

n RESP ASS. The plaintiff declares for a treſpaſs com- where = 


nt King, and the declaration was delivered in Eaſter term |, _ 


ſt, and iſſue joined upon not guilty pleaded, and a verdi& the declars- 
as found for the plaintiff, And, tion at a day 
bu 

at it appears that the action was brought before the cauſe — ky 

f action commenced ; for the plaintiff declares for a treſ- een the 

daſs committed on the 1ſt of February in the 8th of King N 
1lliam, but the action is commenced in Eaſter term the did. 

th of King William, and the cauſe is tried in the 7th year 3 Salk. 8. 

pf King William; and ſo damages are given for a treſpaſs FO _ 
hich appears by the record not to have been committed | 

at the time of the trial. ESE 5 

Sed non allocatur ; for Nox rHVY and the Court took this An impoff- 


diverſity, that where the plaintiff hath declared for a treſpaſs = 2 


before plea pleaded, this is not aided by a verdi& ; for the 345» 27. 
jury has all that time in their conſideration, and ſo may aſſeſs _ EN 
damages for the whole time, as well as for the day named 68, 110. 
in the declaration, which muſt be ill for all the time before Ld. Raym. 
the action commenced ; for a man ſhall not have an action 453: 


before the cauſe of action ariſes; and this was the reaſon , 

of the cafe 2 Saund. 169, | 15 | ; 
HaMBLETON and VERE urged on the other ſide; for 

there an action on the caſe was brought becauſe the defen- - 

dant had enticed away his apprentice, who was to ſerve him 

for nine years, which were not all expired, per quod ſervi- | 

tium amiſit per totum reſiduum termini predidti, Cc. and there \ 13 ] 

was a verdict for the plaintiff, and intire 8 aſſeſſed, 

which was ill; for the plaintiff declared for the loſs of the 

ſervice for all the time to come, hut ought to recover * 

B . n b bd 4 . . * or 


Z» 


I Bac. Abr. 


mitted on the firſt of February, in the 8th of the pre- verditt aids 


Sir Bax TH. SHOWER moved in arreſt of judgment, for impoſſible, 


ommitted on a day after the filing of his declaration, and Hob. 18g, | 


Pond 


| og 
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the nc paſt ; for his apprentice might return and ſeryy 


the reſidue of his term: But in the preſent caſe the plaintif 


declared of a day not yet come, which is as of no day a 
all; for it is impoſſible that the jury can give damages tor 


neceſſity it muſt be that the plaintiff proved in evidence 
treſpaſs committed before the action brought, otherwiſe he 
could not have had a verdict tor him; and ſo the verdid 
hath aided this miftake of the day ; and fo it hath been ad. 
judged before in this court, Paſch. 24 Car. 2. inter Shorter 
and And now, | 


Judgment was given for the plaintiff, 


2 Cre. 211, And in another eaſe between Vall and Duke this term, 
where the plaintiff declared upon a treſpaſs committed di 
deri dicbus & vicibus, without alledging any day; after 

- verdict it was held to be aided by the Court. 


After judgment for the plaintiff [in the principal caſe, ] it 
was moved by N->RTHY, that judgment ſhould be entered 
of Frinity term; for that one of the plaintiffs had died 
between the laſt and the preſent term, and the act of the 
Court in taking advice to this term ſhould not prejudice the 
party; but it was denied: For per 

Hol C. J. here is a continuance by the curia adviſare 
dt over to this term, and therefore judgment ſhall not be 
entered before. 


S The King and Keate. In B. R. 
Homie de HF defendant was indidted for MURDER, and alſo upon 
We theftatnte 1 J ac. 1, c. 8. that takes away the clergy from 


mu!” him who ſhall ſtab or thruſt any perſon that hath not then 
any weapon drawn, or that hath not then firſt ſtricken the 

[ 14] party who ſhall ſo ſtab or thruſt, &c. The jury upon both 
indictments found ſpecially, that Keate (the defendant) had 

hired one Wells to ſerve him as his gardener, and being 
minded to turn him out of his ſervice, ſends another of his 
ſervants to Wells to bid him deliver up the key of the gar- 

den, who brought back anſwer to his maſter - that Well. 

would not deliver up the key ; Keate goes out of his parlour, 

fetches his ſword and goes into the kitchen where Wells was, 

and interrogates him why he would not deliver up the key; 

Welli replies, that he might have it if he would; _=_ 

F | eate 


A N committed on a day that never was; therefore 0 
1 
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ate drew his ſword and cut Fells on the head with it; 


IA with a flead, viz. the handle of a ſeythe which he held 
his hand, ſtrikes at his maſter, but by the rack in the 
imney the blow was prevented; Wells punches his maſter 


eral times with the flead on the belly, who retires back 


the middle of the kitchen towards the door; then Keate 
ns Wells into the left pap with the ſword, whereof be 
d: And if the Court adjudges this to be murder, or 
thin the ſtatute, they find Keate Guilty, &c. 


Cow, King's Counſel, inſiſted that this was murder; 


I he principally inſiſted, that where a man kills another Haie 474 


thoui ſufficient provocation, it is murder; for every pro- 


cation doth not ſuffice to make it manſlaughter. Hoales's 
as of the Crown. © BY oa 
\s to the indictment upon the ſtatute 1 Jac 1 c. 8, he ſaid, 
t if the offence were only manſlaughter, it ſhall neverthe- 
& be within the ſtatute of 1 Jac. the intent of which ſta- 


e was to take away the benefit of the clergy from him 


o ſhould kill another, who had not any ſword or other 
ms for his defence at the time of the aſſault ; for if he be 
ſaulted, and afterwards ſtrikes with a candleſtick, book, 

other ſuch thing which was in his hand at the time of the 
ault, this ſhall not be a weapon drawn within the act; ſo 


weapon, and the ſtrokes which he gave to his maſter, 
ter the ſtroke given by his maſter with-the ſword, ſhall not 
2 within theſe words (not having then firſt ſtricken ; ) for 
is natural for any perſon in the apprehenſion of death to 
ke any thing near at hand to defend himſelf from the 
rokes of another; then it is not to be diſtinguiſhed from 
e caſe of Vincent Byard, reported by Sir William 
ones 340. | 1 rn, ON 

Sir BARTH. SHow ER contra. By this verdict it does not 
ppear who ſtruck the firſt ſtroke, for it is not ſaid that 
eate had ſtruck his ſervant before the ſervant had punched 
is maſter ; but if the verdict were certain, this cannot be 
thin the ſtatute; for the ſlead in the hands of the garden- 


e ſlead which Vell, had in his hand ſhall not be ſaid to be | 


1131 


r was a weapon drawn within the ſtatute; ſo a cudgel, 


tyle 86. Allen 43. Godb. 154. And upon the other in- 
ictment it ſhall not be murder: True it is, that at com- 
wn law all homicide or killing was capital until the ſtatute 


f Marlb which ſays, Murdrum de cetcro non adjudicetur co- 
am juſtic' ubi infortunium tantummods adj udicat ft, ſed loacum 


| 
{ 
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| 1 abet murdrum de interfectis per feloniam tantum, non aliter 
2 nunſt. 148. There it appears, that homicide per infortuniun 
was murder; ſo Se defendendo, 21 Ed. 3. 176. 3 Inſt. 55 

eee Cr. But at this time, that alone is murder which is committed + 
262 5 malitia præcogitata, 3 Inſt. 57. Yelv. 105. for homicide 
LA. Raym. without malice is no more than manſlaughter: And it ſeem 
1 to me, that where there is a quarrel, there killing ſhall no: Wi 
127, be eonſtrued to be murder, if it be a ſudden quarrel, ani 
thereupon the parties contend, and one of them is killed, 

but only manſlaughter ; but if a challenge be ſent, there i 

ſhall be ſaid to be murder. 1 Bulſt. 87. 3 Bulſt. 171. if a 

{Hate 472, quarrel ariſe at play, and one kills another, it is but man- 
Foſter 259, laughter. 12 Co. 87. So where a man upon the complaint of 
260. his ſon, went and gave the perſon who ſtruck his ſon a mor- | 


tal ſtroke, it was held to be only manſlaughter. 2 Cro. 296. 1 


HoLT C. J. Whether it be murder or not, depends upon 1 4 
this queſtion, viz. whether here was a ſufficient provocation 


2 
70 

3 1 
{| 


or not? And I amof opinion, that the refuſal to deliver the 
key to the ſervant ſent by Keate was not a ſufficient provo- 
Foſter's Cr. cation. Words are not a provocation: There was a caſe 
tw 259 tried at the Od Bailey, 10 OG. 1666. Grey a blackſmith 
Comb. 408. commanded his apprentice to work in his ſhop, and mak: Wil 
ſuch a thing in his (the maſters) abſence ; at the return of 
F 16] his maſter he and his apprentice went to work together a 
| their trade, and being at work, Grey aſked his ſervant whe - 
ther he had made the thing ordered to be made by him in his 
abſence ? who anſwered, that he had not; the maſter ſaid, 
that he would ſend him to Bridewell; the ſervant replied, 
that he choſe to be in Bridewell rather than in his ſervice; 
» Hale 474. and upon this the maſter takes a bar of iron, and with i 
gives the apprentice a mortal ſtroke ; and this was adjudged 

to be murder. 


Keil. 64, I have a MSS. written by KELYN GE C. J. of a ſpecial ver- 
133, 134. dict given by the jury in this caſe, viz. a man pretending to 
be a preſt-maſter came up to two men and preſt one of them 

for the marine ſervice, he who was preſt went quietly with 

the preſt-maſter ; the other conceiving the preſt-maſter had 

not any lawful authority, followed him, and demanded his 
warrant, which the preſt-maſter ſhewed him ; but this was 

not ſatisfactory. upon which he ſtruck the preſt-maſter, and 

gave him a mortal ſtroke : And by Hare Chief Baron, and 

ſeven other Judges, this was adjudged in the Exchequer to 
be but manſlaughter; for the liberty of an Engliſhman iſ 
| concern 


1 a | 
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concerns every Engliſhman ; and the reftraint of ſuch liberty 

is a provocation to any one that ſhall ſee ſuch illegal re- | 
ſtraint: But they agreed, that if there had not been a pre- 

vocation it would have been murder. But KeLynGE, 

'{'wisDEN, WINDHAM and MoRToN held, that there 

was not a ſufficient provocation, and for that reaſon that 

the crime was murder. | 


As to what had been urged in the preſent caſe, that 
Reate was punched with a flead, and retired before ſuch 
time as he killed his ſervant ; it is to be underſtood, that if 
a man aſſault another with malice, and afterwards is diſ- 
treſſed, and flyeth to a wall, and then kills the other, this is 8 
murder: Several perſons went into Hyde- Part with a reſo- I. 23.275. 
lution to hunt the deer, and to kill all opponents; the keeper Keil, 128, 
ſaw the action and commanded them to ſtand; thereupon _ | 
they fled, and the keeper ſhot after them; upon which they bridge. | | 
returned, ſhot the keeper and killed him ; and this was ad- caſe. 
judged murder; for by the ſtatute de malefactori bus in parcis, - ogy 479» | 
if a perſon refuſe to ſtand, upon the demand of the keeper, Sagt in; -- | 
he may ſhoot at him: In the preſent caſe Keate was the Keil. 58, | 
maſter of Well; and it is objeQed, that where a maſter 128. | 
gives a mortal ſtroke to his ſervant in the correQion of 
him, it ſhall not be murder ; as it was held in Turner's 
caſe; but that is where a man properly correQs a ſervant, 
and gives him by accident a mortal ſtroke ; for ſo was 
Turner's caſe : The ſervant of Turner had refuſed to do [171 
ſomething his maſter had ordered him; the maſter takes 
up his wife's clogg and ſtruck the ſervant on the head, of 
which ſtroke he died ; this was accidental, and it cannot be 
imagined that he intended to kill him: But a ſword is an im- 
proper inſtrument for correction. 


In Holloway's caſe, Cro. Car. 131. A park-keeper found 
a perſon in the park with a hatchet in order to cut wood, 
he takes him and ties him to the tail of his horſe, and gives 
the horſe two ſtrokes, the horſe ran away and killed the 
perſon; this was murder, although the keeper intended 
only to give him correction for his miſdemeanour, but he 
did it in an unreaſonable way; but if the verdict be uncer- 
tain, then there ought to go a venire facias de novo; but to 
me it ſeems certain enough, I have heard that the fact was 
more foul than it is found, and am not for having it tried 
over again. 
RoktBy 


2 
— 


. SR I 


= = — CY 


— — 
—. — 


8 — FR a 


Do al —— 


—— - _ — 
Cr 


De Term. 8. Mich. 8 Will. z. 


_ - RoxtBy and the other Juſtices gave no opinion; for as 
Roxx ſaid, De morte hominis nulla eft cunflatio longa. 
[geo adjornatur. ' IG £3 6-7 WE 

Caſe 9. | | 


G. Ant of 
adminiſt ra- 


Truelock and —— 
tion when : 5 


I plead- | | . | | | . 2 6 i 
. eta DEBT: The plaintiff ſets forth, that letters of admini- Wl 
mg ſtration were committed by the- official of the Dean, Wl 

o. Eli. who had a peculiar lawfully conſtituted, but does not ſhew i 


Plow)d. 277. 


6,102, 431, 


838, 879, how he was intitled, as it ought to be done in the caſe of a 
907. peculiar, Cro. Eliz. 7y1. Neither doth he ſay, that the 
granting adminiſtration adtunc pertinuit to the Dean: And 
8 Com Dig. for theſe cauſes the defendant demurred. Sed non allocatur; ii 

202, 207, In as much as the plaintiff has ſet forth that adminiſtration 
was granted by the official of the dean, to whom right of 8 A 


556. 


2 Bac. Abr 


r Salk. 38. granting adminiſtration, &c. belonged, it is ſufficient. 
40. 


Dovgl. 4. in notes. 


Caſe 10. Barton, Adminiſtratrix of William Dol ſon, and 
118 Fuller. In B. R. 


| THE plaintiff's declaration was of Michaelmas term the 
1 ef - Ith of King William, and ſets forth that letters of ad- 
don are loſt, miniſtration were granted 11th of January, 7th of King 
new letters William, which is after the action commenced. The Court 
. — ſaid, if adminiſtration be granted, and the letters of admi- 
de granted niſtration are loſt, new letters of adminiſtration may well be 
after an «c- granted after the action is commenced ; but it is otherwiſe 


. if they are then originally granted. 


If the probate be loſt, an exemplification from the ordinary will be ſufficient, 1 Strange 
440. 1 


Caſe rf. Johnſon and Lee. In B. R. 
Prohibition | 
8 1 was prayed, upon ſuggeſtion of the 
granted for ſtatute of 23 H. 2. by which it is enacted, that none 
— 3 be cited out of his dioceſe: That the plaintiff was reſident 
8. c. 9g. at Hungerford in the county of Berks, within the peculiar 


3 Bac. Abr. juriſdiction of the dean of Sarum, and that the —_—_— 
| LEY | ha 


3 Lev. 273, Moor 367. 2 Bro. Abr. 442. 1 Lutw. 408, 1266. 1 Ld. Ray. 634 f 
Sid. 228. 2 Leon. 155, Mod. Ca. 308. Show. 355. 4 Mud. 133. Cowp. 140. Wl 
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had cited him to the Court of Arches for fees expended in 
the Spiritual Court, which are the cuſtomary fees. The 
defendant ſhewed, that the dean of Sarum requeſted the dean 
of the Arches, &c. } 


NoRTHEY argued, that the ſuit out of the dioceſe was 

il; for the requeſt to the dean of the Arches, upon which 

he defendant relied, ought to have been made to the next 

uperior, who was the biſhop. Hob. 186. 1 Sid. go. 2 

Noll. Rep. 445, 448. Secondly, The ſuit ought not to have 

deen in the Spiritual Court for fees; for demands pro opere 

labore are properly determinable at common law; and in 8 * 

his caſe the law implies a promiſe in the retainer. If it 303. 
mould be objected, that this Court hath not cogniſance of 

es in the ſpiritual Court, by the ſame reaſon it may be 

aid, that.no action ſhall be brought here for fees in a court 

f equity. But the defendant ſays, that the fees demanded 

re cuſtomary fees due time out of memory; if ſo it may 

e proved in evidence; and although ſuits here are net fre- ! Salk. 330. 

cnt for proctors fees, yet it makes nothing againſt us, for 8 

ts for them are in general terms, pro opere & /abore. cafes in B. 

ide 2 Roll. Rep. 59. Mod. Rep. 167. where a prohibition R. 608. 


vas granted for a ſuit in the Spiritual Court; the like in 27 ed 238. 


= 
— 
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—_ 
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Sir BARTH. SHOWER was on the other ſide; and he 

aid that the dean of Sarym had independent juriſdiction, 

Ind therefore his requeſt to the dean of the Arches was. 

good. Secondly, Fees are neceſſary in all ſuits, and whoever 

ath cogniſarce of a ſuit, may have it of the fees incident 
hereunto; The Spiritual Court ſhall always determine in- 
iJents; Mar. 45. ſhall have cognizance of a way to a 

hurch, of ſeats in the church; ſo if A. is indebted to B. 

n sl. and bequeaths ſo much to B. the Spiritual Court ſhall wo 
determine of both. | 


Hot, C. J. A dean, quatenus dean, has no juriſdiction 3 3 Leon 268. 
but as he hath a peculiar he is exempt from the ordinary; 2 Kab. 618. 
or that is the import of a peculiar, Then the principal 2 
queſtion is, whether a ſuit in the Spiritual Court ſhall be 4804. 284. 
brought for fees? It is granted, that a ſuit may be com- 


tenced for them at common law, Fees cannot be ſettled by 


nt i l 
. he canon law, but they (the Spiritual Court) give coſts and 
Us xpences of ſuit ; but debt doth not lie for ſuch coſts at 


ommon law, | 
C Roktsy 


ar. 2, by HALE C. J. upon a motion. | | 1 Mod.167 
7 * 
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Rokrzy J. cited a caſe between Cin and Froggat, 
churchwardens of the church f D. in Staffordſbire, and 
— in C. B. where at 2 viſitation of the arch-deacon a 
preſentment was made (amongſt others) for regiſter's fees, 
and after ſeveral motions a prohibition was granted, and 


then the matter was compounded. 


Caſe 12. Lately and Fry. In B. R. 

Coſts when : - 
the ltr, TRESPASS Quare clauſum fregit && blada ſua ibidem cr:/- WM 
22 & 23 cen ſuccidit & aſportavit. The jury, as io the breaking 3 
_ 85 of the cloſe and cutting of the corn in the blade, found the 


Fiz c 6. defendant guilty, but as to the carrying away not guilty, Wl 


2 Stra. 12. Gould, Serjeant, moved for full coſts, (for the damages = 

iven by the jury were no more than 10s. and by the ſtatute 1 
C. P. 265. 22 & 23 Car. 2. c. 9. the plaintiff ſhall have no more coſts ne 
[ 20 ] than damages): And it was urged, that this ſtatute was in- nl 


32. 
Gib. Hin. S 


tended for ſmall treſpaſſes, as pedibus ambulando, c. but 4% 


here the corn is cut down in the blade, which'is a great 
deſtruction, And, 


17 8 * 1 my trees, for which perhaps the jury gives but ſmali 
TR 2 damages, although I] ſuffer a great inconvenience, it would 
Ianc 8 
* c ſeveral debates the court inclined to be of opinion, that if 
Wall. 3. © any thing had been carried away, full coſts ſhould have 
Where ih been given; for the carrying away of any cattle is without 
junge a the the act cf parliament, Vide 2 Vent. 48. where if a, man 
tr hl enters claiming title, there ſhall be full coſts given; but 


' find and . 5 
cectify we Where it doth rot appear that the treſpaſs was committed 


der h's had under pretence of title, or that any thing was carried away, 

4dr __— there we cannot make a conſtruction contrary to the expreß 
ck o the | : 

rec, that words of. the act of Parliament. 

the tr: e- F | 

hol !, or title of the land ment oned in the declaration, was chiefly in queſtion ; if the jur) 

find damage under forty ſhillings, the plaintiff ſhall not recover more coſts than the da- 

moge; ind if mace coſts be given, the judgment ſhall be void, &c. and the defendant 

a have bis ation for ſuch vexition. Stat. 11 and 12. Wm. 3. ca. 9. 1 Bac. 

Abr. 812. 1 


Rox EB J. ſaid, if a man enters my garden and cuts 


be very miſchievous if I ſhould loſe my coſts. But after | 
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In the Houss or Loksps, the 143th of Caſe 13. 
January, 1697. : 


[Sir Evaa Lloyd, Bart. and Mary his M'ife, 
Sidney Godolphin, and Suſan his 
Wife, Appellants. ö 


— 2 — CO 


Between | | 
Sir Richard Carew, Bart. and Charle 
Tremain, Reſpondents. | 


HE caſe was this: Rice Tanat, Eſq; was ſeiſed of ſe- proviſo ja 
2 veral lands in the counties of Salop, Montgomery and a deed for 
2 Denbigh, and dying left iſſue Mary, Penelope and Suſan, his er 6 
aughters and coheirs. „ 
certain 
wm ; if ſuch perſon die without iſſue, held good, notwithſtanding a fine levied by 
em, where the uſes were declared otherwiſe, 


By leaſe and releaſe of the 24th and 25th of July 1674, 
pon the marriage of Penelope with Sir Richard Carew, in 
onſideration of 4000). paid by him to Mary, they the ſaid 

ary and Penelope convey two parts of the lands aforeſaid | 
> truſtees, in truſt for Sir Richard Carew, for life, and af- I 21 ] 
erwards for Penelope for life, and afterwards to the iſſue of . 
heir two bodies, &c. remainder to Sir Richard Carew and 
is heirs; with a. proviſo, that if it ſhould happen that no 
ſſue of the ſaid Sir Richard Carew, on the body of the ſaid 
Penelope, ſhould be living at the deceaſe of the ſurvivor of 
hem, the ſaid Sir Richard Carew and Penelope, and the heirs .. 
f Penelope, ſhould, within twelve months after the deceaſe 
f Sir Richard Carew and Penelope without iſſue as aforeſaid, 
ay to the heirs or aſſigns of the ſaid Sir Richard Carew | 
ol. then the remainders and truſts for the ſaid Sir Rich- 5 i 
rd Carew and his heirs ſhould ceaſe and be void, and the 
e-ſimple of the ſaid premiſſes ſhould be to the right heirs 
f the ſaid Penelope for ever. Mary afterwards was married 
d dir Evan Lloyd, and Suſan to Sidney Godolphin. 


Sir Richard Carew and Penelope his wife levy a fine of 
e land in com” Salop to the uſe of Sir ' Richard and his 
eirs, and afterwards die without iſſue; and the appellants, 
heirs of Pene/ope, exhibited their bill in Chancery againſt 
harles Tremain the ſurviving truſtee, and Sir Richard | | 
| 7 Carew, = 


In 


De Term. S. Mich. 8 Will. * 


Carew, de viſee of Sir Richard the huſband of Pen: lope, to 
have a conveyance of the premiſſes to them and their heirs, 
upon payment of 4oool. purſuant to the proviſo. But the 
bill was diſmiſed by the Lord Chancellor SoM RS 6 Nov. 
1697, under pretence that this proviſo tended to a per- 
petuity. 


And now upon the appeal to the Lords the decree for the 
diſmiſſion was reverſed, after hearing of the judges and a 
long argument; and aſterwards by order 24 Mar. it was added 
to the decretal order, That on payment of 4500l. to Sir Rich, 
Carew, or into the court of Chancery for his iſſue, the 
appellants, as heirs of Penelope, ſhould be let into poſſeſ- 
ſion of the premiſſes in queſtion. 


D E 003 
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Gale and Ewer. 2 Caſe 14. 


PROHIBITION was moved for to the Conſiſtory Court 2 of 
of London, where Ewer the rector of Ingateſtone libelled eee 

for refuſing to ſet out tithes, or if they were ſet out, ſuch it a f:audu- 

ſetting out or ſeverence was in the abſence of, and without _ 8 | 

giving notice to the rector, and alſo that the plaintiff after i 3 

ſeverence, without notice to the rector, took the nine parts, 98, 97. 

and turned his cattle into the meadows where the tithes were, ts my 

who deſtroyed and conſumed the tithes : And upon a ſug- " 

geſtion, that by the ſtatute 2 Ed. 6. cap. 13. All the King's 

ſubjects ought juſtly to ſet out their tithes, & c. and that the 

plaintiff had ſeparated them from the other nine parts ; and 

whereas the expoſition of all ſtatutes belongeth to the tem- 

-poral judges ; and whereas tithes divided from the nine parts 

are lay chattels, and a ſuit for treſpaſs, & c. is merely tem- 

poral, &c. this motion was made. | 
And firſt it was urged, that the ſpiritual court ought rot N 44- £ 

to proceed for refuſing to ſet out tithes, but for the ſub- c,,. Elz. 

ſtraction of them only: For by the ſtatute 2 Ed. 6. c. 13. 607, #44. © 
it is enaQted, that if any perſon do ſubſtract or withdraw * Ro. Ab. 

any manner of tithes, &c. the party ſo ſubſtracting or with- , Lag. 61. 

drawing the ſame may or ſhall be convented or ſued in the Mor 913. 

King's Eccleſiaſtical Court, & e. And the clauſe which gives 2 . 

the ſuit in the Spiritual Court for the double value ſays, Lateh. 15 

If any perſon carry away his corn before the tithe there- 3 Bull, 241. 

of ſet forth, &c. ſo that the ſuit in the Spiritual Court P*/merzfo. 

ought to be for the ſubſtraction only, ard not fer refuſing 3 

to ſet the tithe out : The clauſe which provides, that al "Ih m_ 

the King's ſubjects ſhall duly ſer out their tithes, gives 14. Raym. 

tne penalty of treble value ; but the remedy is by ac- _ 

tion of debt in the temporal courts. This clauſe for the rin py ol 

ſctting out of tithes is introduQtive of a new law]; as it 1 92. 

appears by Co. 2 Inſt. 649. and by conſequence the expo- 4Bur. 2 gs. 
tion thereof appertaineth to the temp.ral courts, which 

euzht to judge whether the tithes were duly and without 


fraud 


De Term. 8. Hill. 8 Will. 3. 


fraud ſevered and divided ; for the manner of tithing ought 


not to be governed by the canon or civil law. 


s Bac, Ab: 
95» 


to view, &c, which ſhews the intent of the legiſlature wa: 


[ 24] 


A prohibition was granted Trin. 1 W. & M. upon a ſug- 
geſtion, that tithes were ſet out. 2 Vent, 43, But in the 
preſent caſe the court did not incline to do ſo ; for the clauſe 
which gives double value for carrying away corn, &c, be- 
fore tithes ſet out, gives the ſpiritual court cognizance for 
refuſing to ſet out tithes. 2 Roll. Abr. 299+ 1. 15. | 

2dly, It was urged, that the Spiritual Court ought not to 
procced for the ſetting oui of tithes without notice given to 
the rector; for although the ecclefiaſtical law requires no- 
tice to the parſon when the tithes are ſevered, yet the com- 
mon law requires no ſuch thing; as Hur ro faith it has 
been adjudged. Noy 19. The ſtatute 2 Ed. 6. c. 1. fays 
only, it ſhall be lawful for every party to- whom any, of the 
ſaid tithes ought to be paid, &c. to view and ſee the ſaid 
tiihes to be juſtly and truly ſet ſorth, and the ſame quietly to 
take and carry away, &c. and altho' it be that as to the tak- 
ing and carrying, this ſtatute is declaratory, yet as to the 
view, it is introductory of a new law; as it appears 2 Inft, 
650. And the penning of this act is, That it ſhall be-lJawiul 


not, that the pariſhioners ſhould give notice thereof ; and 
that no notice is neceſſary hath been oftentimes adjudged: 
Thus 13 Car. 1. between Chaſe and Ware, in this Cour, 
and afterwards affirmed in error. Style 342. 1 Rol. Abs 
643. I. 30. Soalſo Trin. 1 W. & M. 2 Vent. 48. 

And of the ſame opinion was the court in the preſent 
caſe; and a prohihition was granted as to the ſuit for nd 
giving notice of ſetting out the tithe, It was urged on th: 
other ſide, that this matter ought to have been pleaded ii 
the Spiritual Court. But, 

Hol r, C. J. anſwered to that, there was no neceſſity thi 
it ſhould be ſo pleaded ; fora much as it appears upon th: 


face of the libel, that the ſuit was for ſetting out tith# 
without giving notice; it would have been. otherwiſe if ih af 
ſuit had been for refuſing to ſet out tithes. I, 
The plea, that the tithes were ſevered, is no good cau' is 
for a prohibition ; unleſs they refuſe that plea for want“ oy 
notice given of the ſeverance. But, ary 


_ Horr,C. J. thought the turning of cattle to the tithe mac 
it a fradulent ſeverence, and that a ſuit might be mai! 
tained tor it in the ſpiritual court. 
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The King and Clerk. In B. R. Caſe 15. 


N Habeas Corpus was brought for the defendant, wl oA aſians © 
was committed for his refufal to come upon the livery fuß 8 * 


in the Vintners Company of / ondon. The cuſtom was re- come upon 


turned, that if any member retuſe to take the livery, &c. the 3 in 
, n Wieners 


Court of Aſſiſtants might commit him to the cfficers of the city; con pa 
that Clerk refuſed, and was committed to the keeper of Neu- held g od, 


gate, but it was not ſaid, that he was an officer of the city; 1 
and for this cauſe the return was ill: For the return ought raſficierey | 


to ſhew that the cuſtom was purſued; and the beſt purſuit of returns 


is for the court judicially to commit him to the ſheriffs, who 2 H ibeas 
orpus, ſee 


are the cfficers of the city; therefore the defendant was Vaugh. 13). 
diſcharged. But the coutt held the cuſtom to be good; and 3 Bae. abr. 


: - 1,12, 
hey thought, that as there was mention of a warrant in; Ha. hiſt, 


riting, ſuch warrant ought to be returned in hec verba, p. C. 583. 

: Skia 676, 
12 Co. 120, 131. 1 Lord Raymond, 99, 153. 8. C. 5 Mod. 308, Mod. 5 
omb. 30g. S. C. Holt, 94, 334, 335. 1 Salk. 349, 250, 351. 1 Lord Ravm. 586. 
,C Cuth. 491. Ccmb. 294, Skin. 269. 2 Lord Raymond, 8561. 2 Will. 154, 
Sec. Dug 159. For an explanation of the- different forts of certainty ; ſes Cowp, 
572, 682. 


Upſhare and Aidee. In B. R. [ 25] 
| | Caſe 16. 
CTION vyon THE Càs x brought againſt a hackney- A hackney 
coachman ; and the plaintiff declared upon the cuſ- ache 
tom of the realm as againſt a common carrier. The caſe 1 
upon evidence appeared to be this: A perſon had taken the charged up- 
nackney- coach, and had delivered his goods to the coach- Ow _ 
1an to be carried with him, but in the paſſage the goods realm. | 
were loſt ; and whether the coachman ſhould be charged 
for them without an expreſs contract was the queſtion, 
\nd by, | 
Held, . 1 at a trial at Guild Hall, it was held, that a 1 Sal. 282. 
aſſenger ſhall not charge a hackney-coachman for goods 1 Mod. 198. 
which he carries with him, if he does not give any thing 3 Lev. 258. 
for the carriage of them; but if he pays for the carriage, i Dany, 3. 
hen he may charge the carrier; and in the preſent caſe 2S2urd.115. 
here was no expreſs contract for the carriage, but by the . eee 
uſtom and uſage of ſtages every paſſenger uies to pay for 6:3, 614. 
ie carriage of goods above ſuch a weight, there the coach- 4 Leon-'23. 
man ſhall be charged for the loſs. of goods above ſuch a Hob. 106 
veight. Palm. 534. 
a Cro, 202. Hutt. 121. Skin, 625. S. C Hoſt 130. 2 Show, 128 
Anonymus. 


1a 
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Caſe 17. Anonymus. In B. R. 

3 PROHIBITIoN was prayed to the Spiritual Court, 
ſeandal us where the dean of —— had libelled for theſe words, 
Nine as Tou are a knave, a knave, a knave indeed. 2 Rol. 297, 
ſpaken of © 4 

the fuztioa Godb. 447. And it was urged by SELB for a conſultation, 
of a ipiri= that theſe words of a ſpiritual perſon are defamatory, and a 


as Fri, libel may be maintained in the Spiritual Court for them ; 
tion ſhall and he cited 2 Vent. 2, and a caſe therecited, where a pro- 
nog: _ hibition was denied for theſe words, Sir Prieft you are 4 
© hnave. Sed nan allocatur; for by 
"RY IN Hort C. J. where the words are ſpoken of the function 
coz. of a ſpiritual perſon, or charge him with falſity in that 
Far. Fo . function, a prohibition lies not; but for theſe words, where 
= 992: there is na relation to the funQion, a prohibition ſhall 80 
2 Lev. 49, and after ſeveral debates it was granted. 
65. | 
4 77 119, 137, 359 


＋ Salkeld, 348. calls this Hawkias“ Cafe. 


8. 
„ 


Termino Paſche. 
9 Will. III. In B. R. 


— 


— 210 


Bennett and Thalbois. Caſe 18. 
RESPASS Quare clauſum fregit nec nom venatus eft, fe, \ 


_ inferiore artifice, Anglice an inferior radeſ- 
an, ſcilicet pannario, Anglice a clothier ; & alia enormia, 

c. to the damage of the plaintiff, &c. ac contra formam fta- 

ti, Fc. And after a verdict for the plaintiff, and two-pence 

zamages, it was moved in arreſt of judgment for preventing 

F coſts, that the plaintiff had founded his action upon the 

atute, but had not purſued the ſtatute ; for it is ſaid that 

he plaintiff being a clothier venatus eft, but a clothier is one 

f the principal tradeſmen of the kingdom, and cannot be Where un 
omprehended within the words inferiour tradeſman. Sed waar Leng 
on allocatur ; for the ſtatute ſeems to prohibit all trades ; ke | 
dut if this caſe were without the ſtatute, yet an action lies at common 
gainſt the defendant at common law; and the words contra Ts mw 
ormam ſlatuti ſhall be rejected; as In the caſe between u formam 
Ward and Rich, in an action brought for taking away a ſtatuti in 
an's wife, and detaining her quouſque, &c. the plaintiff _ __ 
oncluded contra formam ſtatuti, which words were rejected. = reſected 
or there was no ſtatute in the caſe, 1 Vent, 103. So in as ſurpluſ- 
an indiftment againſt three, it was ſet forth that one, *& Rv. 
ſtabbed, &c. and the others were preſent and aſſiſting, and 1 — 
the concluſion was contra formam ſtatuti, where one only S. C, 

was within the ſtatute, and the others indictable at common 8 362. 
law; and it was held that the words contra formam ſiatuti ; Mod.307. 
ſhould be reſtrained to one, and ſhould not be extended to Comb. 420. 
the others. And although it was objected that in the pre- C. 
ſent caſe there was a ſtatute contra venantes, upon which this N J 
action is founded; and therefore it came not within the 121, 
reaſon of the firſt caſe where there was no ſtatute ; and Holt 661. 
that this action was founded upon a ſtatute, but the ſtatute rows, 64- 
was miſrecited, which made the caſe different from that 

of an indictment, where the ſtatute of ſtabbing was well 

recited ; 'and ſo the words contra formam ſtatuti properly 


reſtrainable 
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reſtrainable from it; yet judgment was given for the plain. 
tiff per totam curiam. 


1 Salk. 212. calls this caſe Bennet and Talbot. 


Caſe 1g. The King, and Thorpe and others. In B. R. 


1 lveigle- INFORMATION that the defendants malicioſe, Sc. pre: 
— 1 ment 10 curarunt filium & heredem decedere de dom: 
bl Seb. fatrit ſui, and then perſuaſerunt compulſerunt & procurave- 
38. b. "*"" runt him io be made drunk, and ſo inveigled him to mar. 
C:o. Eliz. riage, Ec. | : 2 
PN Bac, NORTHEY argued that no ſuch information lieth, for 
Moc 736. 2 father hath no action againſt a perſon for perſuadirg 
B. wal. 267. his ſon to marry. Cro. Kliz. 55. 1 Leon. 50. And ma- 
4+ Gen riage is an honourable ſtate, and for that reaſon it is no 
3 Bl. Com. offence to perſuade any one to enter into it; fo it is no of- 
140. fence to the Kirg to perſuade the ſon of any perſon to de- 
Er MF part from his faiher, without a ſpecial allegation in what 
2 Term, manner, and an information never was maintained before 
Rep. 166. fer a matter of ſuch a nature, | | 
Wich, Serjeant, contra. Here is a great offence; for 
if a man hath his ſon and heir inveigled into a marriage 
with awoman ot ill fame, by ſuch wrongful ways his family 
is ruined without poſſibility of reparation. 
An en . And afterwards in Mich, term, 9 W. 3. it was argued by 
will not tie WIL I ANIS of Grays: Inn, that an information lay not; for 
by the fa · the information ſuppoſeth that the infant married was undet 
_— &- the age cf eighteen years; and yet is poſſible he may be 
4 his rac) above the age of fourteen years, which 1s the age of diſ- 
| ter. cretion, at which a man may contradt marriage; or perhaps 
2Ld.Rz;m. he may be under the age of fourteen years. If it be intend- 
ww will ed that the infant was above that age, then he is enabled to 
ke fer the contract matrimony, and it is lawful for him to do it; fo 
_ ber then to perſuade him to that which it is lawful for him to do, 
Sec fiat. 12, is no offence ; the acceſfary cannot be guilty where the 
Car, 2. c. Grp 8 is innocent; and this cannot be by reaſon of the 
ee aw cf nature, that the ſon is under ward of the father ; 
9:lo; ma i- for if it were ſo, the younger ſon would be alſo under his 
teil is alo- ward, Put the father can have no action but only Quart 
2 filium & heredem rapuit; but this is by our law which gives 
1281 the guardianſhip until the age of fourteen years; and if the 
heit was under the age of fourteen years, then the marriage 


is voidable, and ſo no prejudice. 


DARNAIL, 
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Ain. DaRN AL, ſerjeant, on the other ſide inſiſted, that the father 


ne by the law of nature; and that ſuch an inveiglement is 
n offence although the father had not his action for it, &c; 
Hol r. C. J. told WiLLIams that his laſt point deſtroyed 
he foundation of his firſt; for in the firſt he urged that the 
on at the age of fourteen years had power to contract mar- 
„. iage, and for that reaſon the perfuading him to do it, was 
mo offence; and in the ſecond, that ſuch perſuading is not 
Wn offence under the age of fourteen years for that he hath 
hen no power to contract; but he ſaid that marriage under 
he age of fourteen years is food if it is not diſagreed unto. 


or A nd Hor ſaid that the father is guardian to the ſon until 
gs Wc age of twenty-one years by our law which is founded 
10 pon the law of nature; but our law gives remcgdy only in 
10 e caſe of an eldeſt ſon, by reaſon that it makes proviſion 
f- pnly for bim. | ke | 


DE 


all have the guardianſhip of the ſon until the age of twenty- 


[29] | WS 
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Caſe * Jones and Moſely. Tr. 4 Jac. 2. rot. 176. 
: By the name of Jones and Morley. 


Deeds to PON A 8PECIAL VERDICT the caſe was to this e- 
7 lead the fect: Baron and feme ſeiſed in fee in right of th 
2 feme, by indenture dated 29 Jan. covenant to levy a fine d 


114. Ray. the lands of the feme within Hillary te- m next enſuing; 
and afterwards by another indenture dated the 31ſt day di 
January, between the baron of the one part and the fem 
of the other, it was covenanted, concluded and agreed, tha 
all former contrads, covenants and agreements between 
them ſhould be void, until ſuch monies according to ther 
marriage ſettlement ſhould be paid, and then ſhould ſtand d 
torce. The fine was acknowledged before the 29th of Ja 
nuary, and paſſed the King's filver the ſame Hillary term, 
but after the 3 iſt of January; and whether this fine ſhoullMl 
enure to the uſes limited by the deed of the 29th of January, 
or not, was the queſtion in this caſe between the heir of the 
baron and the heir of the feme? And it was argued by 
BAN NISTER for the plaintiff, and Sir BARTH. SHOW, 
tor the detendent, And aſter argument HoLT C. J. ſeemed 
of opinton, that this deed between the baron and feme wa: 
a void deed; for (ſays he) it was of no effect to bind the 
baron, by reaſon that he cannot covenant with his wife; 
but if there were no other deed upon which the uſes of the 
fine might ariſe, this might have been ſufficient for declaring 
[ 30] the uſes of the fine; but here is another deed dated the 
29th of January which does declare the uſes 1 True it is, 
that this fine varies in the circumſtance of time, for it i: 
ſaid in the indenture of the 29th of January, that the fine 
ſhall be levied in Hillary term next, and the fine was reall: 
levied of Hillary term then preſent; for that indenture b 
dated within Hillary term ; and although a fine cannot be 
averred to other uſes than thoſe which are expreſſed in an 
indenture precedent to declare the uſes, (otherwiſe if the 
| indenture 


287. 
2 Salk. 677. 
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fine vary in any circumſtance of time, place, or 33% _ 
antity of acres, it might, before the ſtatute 29 Car. 2. Cro. * ; 
. 3. be averred to other uſes; or if there were two 94%. 
eds to declare the uſes of a fine after levied; the laſt deed 
Il be that upon which the uſes ſhall ariſe; .then it is to 
conſidered, whether the deed of the 31ſt of January can 
ſe the uſes of this fine? And I think it cannot. Vide pof? 


Jones and Moſely. 


lenture be ſubſequent, 9 Co. Downham's caſe,) yet if Fit. Aſſte, 


DE Wit 
Term. Sanct. Mich. 
g Will. II. In B. R. 


[ 31 ] 


— A 


* * 


Caſe 21. Anonymous. 


ne THX caſe was this: A feme ſole recovered and had 
J 


of a jucg- f | 
6: avg udgment in debt upon a bond, and afterwards mar- 


gzinft hug ried; and the huſband and wife ſue out a feire facias upon 
baud and * « .* 0 x 
this judgment, and have execution awarded; but before 


vile ſhail : : > | 
fol vive le execution had, the baron dies, and his executors ſue out 


the plant fi. execution. | | 
Sir BARTH. SHowER urged, that the ſcire faciar 

: brought by the executor of the baron lieth not, for the debt 
was not veſted in the huſband by the award of execution on 

the ſcire facias brought by him and his wife. If a man 

takes a wife to whom J. S. is bound in an obligation, and the 

huſband and wife ſue the obligor and get judgment, and the 

wife dies, the debt is veſted in the huſband; for that, which 

was before a choſe in action, tranſit in rem judicatam, Oc. 

and is of another nature from what it was before the co- 
verture; but a choſe in action ſhall never veſt in the huſ- 

band by the coverture, if he does not gain the actual poſ- 

ſeſſion of it, or at leaſt alters it ſo that it be no longer a 

choſe in action: And it is for this reaſon that, where huſ- 

band andwife have judgment upon a bond made to the wife 
dum ſo la, the choſe in action is altered, and no action lieth 
afterwards upon the bond, but debt muſt be brought upon 

the judgment; but where huſband and wife have execution 

awarded in ſcire facias upon a judgment, they may after- 

| wards bring debt upon the ſame judgment, but they never 
can have debt on the judgment in ſcire facias the ſcire factas 

[ 22 ] is no more than a writ of execution; for at common law, 


if the plaintiff did not ſue out execution within the year, he fo 

could rot do it afterwards, but ought to bring his action of fi 

debt upon the judgment. And therefore the ſtatute of 4 
| : Weſtminſter 2 cap. 18. gives the ſcire facias, which is but if 
le 


: a writ to have execution after the year, if the party had 
nothing to ſay to the contrary ; and for this reaſon, if exe- 


cution be awarded in the ſcire facias, it does not alter the 
| nature 


_ 
* . = — 
— — — — — 
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ature of the thing upon which the ſcare ſacias is brought; 
if a ſcire /actas is brought upon a recognizance, and exe - 
ution is awarded, there may be another ſcire facias upon 
he ſame recognizance. And this cafe is different from that 
between Obrian and 7 komas, adjudged in B. R. 
There a ſcire facias was brought againſt the huſband and 
wife upon a judgment againſt the wife dum ſola, and execu- 
ion awarded againſt them; and afterwards the wife died, 
nd the huſband remained charged, for the words were 
nod habeat executionem verſus eos, But 
Hol r, C. J. ſaid that he did not ſee any difference, for 
bat judgment in the ſcire facias was againſt huſband and 
wife for a debt owing by. the wife, and upon the death of 
e wife the charge ſurvived to the huſband. And foin the 
reſent caſe, as the huſband and wife have judgment in 
ire facias for a debt due to the wife, the benefit thereof 
rvives to the huſband, for the judgment is joint, and for 
at reaſon it ſhall ſurvive ; if the huſband outlives the 
Wife, he ſhall have the benefit of it; if the wife outlives 
he huſband, ſhe ſhall have the ſame benefit. | | 
Rox e BV, J. doubted, becauſe the nature of the debt in | 
e preſent caſe is not altered. | 


Turberville and Stamp. In B. R. Caſe 22. 


ignem ſuum tam improvide & negligenter cuſtodivit quod pro cloſe, by 
owe debitæ cuflodia ignis ſui pred” the clothes of the _— 
Plaintiff in the cloſe adjoining were burnt. Gd. 
Alfter a verdict for the plaintiff, GouLDd ſerjeant moved 

in arreſt of judgment, for that this action lay not, neither [ 33] 
or the matter of it, nor for the manner; for an action | 
eth not on account of a fire lighted up in a cloſe, but only 

r fire in a houſe, for there a man muſt take care of his 

fire at his own peril, and it may propetly be faid to be his 

dwn fire, but out of his houſe it cannot be faid to be his 

hre, and where it is not his fire an action will not lie, as it 

ſeems 2 H. 4. 18. a. But if an action would lie for the - . 
matter, yet 1n the preſent caſe it is ill brought, for the | | 
plaintiff ought to have declared that the defendant — 9 


N 


28 H. 6, 7. have the advantage of this in evidence, and ought to be 


Skio. 681. Caf. B R. 181. Holt 9. 1 See the record, 1 Salk. 924. 


/ 
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vel ardebat his clothes, and not to have declared upon the 
general cuſtom of the realm. | | 
Nox r HEY contra + An action lieth as well where the fire 
is lighted in the cloſe as in the houſe of the defendant ; an 
action was maintained lately for fire in the woodſtack of the 
defendant ; and then the declaration is well enough, for the 
plaintiff ſays that by the improvident keeping of the fire the 
clothes of the plaintiff were burnt, which is now found by 
the verdiQ. | 
HorT, C. J. the only queſtion is, Whether the plaintif 
ought not to have ſhewn a ſpecial negligence in the deſen. 
- # cant. | 
1 Denv. 10. The caſe was afterwards adjudged in favour of the plain. 
but ſee” tiff by the whole court; for the action is as well for a fire 
8 k indled in the fields of the defendant as in his houſe, for ii 
10 Ann. c. is the defendant's fire and kindled in his ground, and he 
14 & 33 ought to have the ſame care of a fire which he kindles in 
_ * © his field as of that which is made in his houſe, for the duty 
1 Sa k. 19. to take care of both is founded upon this maxim, fic uter: 
2 Sa k. 647. uo ut non lædas alienum ; but if the fire of the defendant by 
_ b l. inevitable accident, by impetuous and ſudden winds, ant 
9. without the negligence of the defendant or his ſervants, (for 
nes, Abe: hom he ought to be anſwerable) did ſet fire to the clothes 
. of the plaintiff in his ground adjoining ; the defendant ſhall 


found Not guilty. But here the verdi& hath found negli- 


Raft. Ent.g. gence in the deſendant. Therefore jndgment for the 
82 459. plaintiff. 1 | | 


1305 | Sutton and Moody. In B. R. 
Caſe 23. 


— hey RFSPASS Quer- _ egit & in clauſe ſuo pres 


EY ag venatut fuit & cuniculos ſues ibidem invent” cepit & of: 
have a pro- portavit, Oe. 5 | 
pity mn z After a verdi@ for the plaintiff, it was moved in are 


led Fere of judgment by Scrjeant Gob lp, for that the declaration 
Natu;z. was ill, for there it was ſaid cuniculos ſuos, whereas a mal 
V-de Co, cannot have a property in conies ; ſed non allocatùr; for by, 
157 b. . . 
Keb, 39. HoLT, C. J. He hath a property in them whilft they 
4 Leon. caf, are in his own ground, If a man ſtart a hare in his o 
wy ; ground and courſe it to the cloſe of another perſon, and 
2 Leon. 37. N | 0 
x2 Co, 83. there takes it, the hare belongs to the owner of the aro 
| where 


— 


\ 


* 
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| | j | A 

where it was firſt ſtarted; but if it was ſtarted in the cloſe 2 Black. | 
of another man and there killed, it is the hare of the owner * 39” 
of the cloſe where it was killed; but if the hare ſtarts in not have 
another man's ground and is courſed out of it, it is the hare property in 
of the captor, for the property reſts in the owner of the cent on 4 
ſoil, ratione loci ; but if ſhe runs beyond his (the captor's) ſpecial ac- 
ground (being fer nature) he loſeth his property; thus _— 
Juring the time they are in his ſoil the plaintiff may call ren. 
hem his conies; and it is the ſame thing where conies are 1 Cro. $53. 
n a warren or deer in a park, as where they are in a man's M. B. 89. 
eld or cloſe; for warrens and parks are privileges, but do Heal. 
ot give any property. In the preſent caſe the plaintiff 167. _ 
declares, Quare clauſum fregit & cunicitles ſuos ibidem invent, But 3 

c. which ſhews the conies to have been in his cloſe at the Ihen, f 
ime of the taking; but if he had brought plan mg gene killed in his 


ally quare vi et armis ſex cuniculot cepit, he could not ſay 19817 


ty tiven for the plaintiff, 2837, 667. 
„5 3 Cro. Car. 
y. Comb. 488, f. c. 5 Mod. 375. f. e. Caf. B. R 144, 145. Holt. 608, Godb, 


74. 12 H. 8, 9. 3 Salk, 290. 


« malcomb and Owen Buckingham and Sir Edward [35 


Mills, Sheriffs of London, and Croſs, In B. R. Then 27 
b DAT be an exe- 
, HE caſe was this. Croſs had a judgment and took 80d ite 


out execution thereon by a fieri facias againſt one Fox, a firſt eri 
and delivered the writ of fieri facias to the ſheriffs, but did facias that 


ot aſk for a warrant upon it, nor defire it to be executed, 2 


dut only left it with the [under] ſheriff at his office; Smal- 5 Mod 356. | 


omb the plaintiff alſo took out a 3 upon a judg- ! Salk, 320, 
ent which he had obtained againſt Fox, and it was de- Carch. ,,, 


» ivered to the ſheriffs on the ſame day, but after the deli- ſ. e. 
; ery of the other fieri facias to them by Croſs ; and Smak- 1 14. 77 
af omb demanded execution of his writ, which was accord- Fo 


Cro. 174. 
Ae done for him; and the ſheriffs made ſale of the goods 28 


and chattels of Fox for the debt due to Smalcomb; and af- Mo. 202. 


ts erwards Croſs and the ſheriffs took the ſame goods in exe- IIB 
* ution upon that Feri faciar which was firſt delivered; 109. 
Ys whereupon Smalcomb brought an action of trover for them. mcg Eliz. 
* It was urged for the defendant's at the trial, that the 2. ths. 
s | rſt writ bound the goods, and that they could not be taken 459, 487. 


1 n execution by the plaintiff upon his fieri facias, which was _ Cal. 
- Wt delivered. And, ET 5. 
| | D Hor er, 


l 


or, and ſo it is agreed 22 H. 6. 59. b. Judgment was 2 Salk. 559. 


el. = — —W —_ TT _—_-* 
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C-wb. 428. HorT, C. J. being in doubt upon this matter at the 
1 INS: trial, ordered that the court ſhould be moved upon it. And 
Cate B R. new it was argued for the defendants, that at common law 
146. the goods were tied down by the teſte of the fieri factar, 


A. feri fa- . . . . 
3 Cro. Eliz. 174. And if a feri facias was taken out one 


** 


execulcd on de y, and another fieri facias the next day, and the ſheriff 


goods boiz cxecuted the ſecond writ in the firſt place, it would have 
2 been avoided: and ſuch conſtruction ought to be made of 
ward of the the ſtatute 29 Car. 2. c. 3. and is agreeable to the order 


writ. o ſerved by the common law; and therefore the writ firſt 
__ 4 delivered ſhould have the preference. And notwithſtanding 
$ Co. 171. that at common law, if two writs of fieri facias bear tefte 
Cro. Jac. the ſame day, that which is firſt delivered and executed 
Es. Ex, cught to ſtand; for it cannot be decided which iſſued firſt, 
: 3 fer the priority ought to be tried by the record, which 
6 - makes no diſtinction between writs that have the ſame teſte ; 
5 yet as it is enacted. by that ſtatute, That a fer: ſacias, or other 
1 B c. Abr. writ of execution, ſhall bind the property of goods from 
. the time of delivery to the ſheriff, & c. and by conſequence 
Rep. 7-9. the time of the lien made ſubject to another manner of 

[ 36 ] trial, (for this is matter of fact, and ſhall be tried by jury, 
I: detendivt and may be proved the time of the delivery is become the 
= __ 55 terminus from which the goods are bound; and the firſt de- 
©, the livery of a writ will ſo bind the goods, that they can never 
g-ods may he ſold by a fieri facias delivered afterwards; and altho' 
be t keninitere is no fraction of a day in law, yet the law rightly 


the hard: of 


bis xccu- allows priority of time in the ſame day, or priority even in 
taz ad an inſtant, There may be a releaſe of an obligation dated 
EM the ſame day with ſuch releaſe. Cro. Eliz. 161. And the 
aT. by fenning of this ſtatute of 20 Car. 2. ſeems to have reſpect 
a 'al e re- 19 this ohjectior; for the ſtatute does not ſay, that a fieri 
pla E. facias &c. ſhall bind from the day, but from the time of 
194, 161, delivery; and the caſe in- Sid. 271, was cited, where a 
12 Mod. fer; facias bore tcfte the 1th of Julv, the defendant became 
Vent, 21g 4 bankrupt on the 6th of July; and in trover it was found 
1 Roll At, by the verdict, that the writ was purchaſed on the 11th of 
892. July; yet it was adjudged, that the goods ſhould become 


2 Ro'l Abr fable from the teſte of the writ, which was on the 4th of 


£62, ] f 

Mo r 352, fuly. | 

£4 But on another day judgment in the preſent caſe was 
GON, 144 CT. | 

oy a. 88. given for the plaintiff by the whole court. And, 


Cro. Car. Hort, 


140, 447 
8 Co. 171. | 
Cr, fac. 4<1. Ld. Raym. 695, 808, 8co, 1073. 3 P. Will, 399. 1 Term 


Rep. 357, 229. 
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Hol r, C. J. declared their reaſon to be, for that at 
common law, if there were two writs of fieri facras the one Oak 
bearing teſte on ſuch a day, and the other on the next day, | 
and the laſt writ was firſt executed, ſuch execution ſhould By fiat. 29 
not be avoided, and the party had no remedy but againſt Car. 2: © 9. 
the ſheriff; for the ſheriff ought to make execution at his nah I 
peril, and the ſheriff ſhall be excuſed if there was no de- ſhiil bind 
fault in him; as if he who took the firſt writ out conceals be Praten. 
it in his hand, the ſheriff may rightly make execution on * 
another writ which bears the laſt fee, but came firſt to his livery to the 
hands And it hath been held, that if a recognizance be png | 
extended, the execu or ought to ſatisfy that Lern $8 judg 722 122 
ment which is not proſecuted; and therefore in the pre- [37 
ſent caſe, as he who firſt brought his freri facias to the ſhe- Sk n. 257. 
riffs did not deſire that it might be executed, the ſhetiffs 8 
might rightly execute the laſt eri Fate. and ſuch execution 3 wh 


ſhall not be avoided, Judgment for the plaintiff, 


Winter and Loveday. In B. R. Caſe 25. 


IN EJecTMENT, upon a ſpecial verdict, the caſe ap- mee ae 
peared to be as follows : George Pawlett, ſeiſed of the when well 
manof of G. and other lands in fee, upon the marriage of PM“. 
his f ; - : 5 Mod. 378. 
is ſon Edward conveys the premiſſes to the uſe of himſelf 1 Li, Ray: 
for life, afterwards to the uſe of Elizabeth the wife of his 267. 


ſon for life, then to the uſe of Edward the ſon in tail, * 125 


then to the uſe of himſelf in fee; in which ſettlement there 6 Ent. 590. 
was the following proviſo, vix. Provided always, and it Ne 9- 
is the true intent and meaning of all the parties to theſe pre- CONE 
ſents, that the ſaid George during his life, and after that the > Beownl. 
ſaid Elizabeth during her life, may make leaſes, &c. if in 53: 
poſſeſſion, for one, two or three lives, or for the term of 2 mY 
thirty years, or for any other number or term of years de- Hob. 171. 
terminable upon one, two or three lives, or in reverſion for Lutw. 1464. 
one or two lives, or for the term of thirty years, or for any 2 wt 
other number or term of years determinable upon one or's Co. 33. 
two lives: ſo as the ſaid leaſes be not made of ſuch part of * Ce. . 
the ſaid manor of G. as are the demeſne lands of the ſaid * ioc. 

8 a 5 Mod 244. 
manor, and ſo as the ancient rent be reſerved, &c.” And 245, 378. 
it was found, that the ſaid George made a leaſe (under which 7d * 
the defendant claimed) of the lands mentioned in the de- Caf BR 
claration, which were parcel of the lands held of the ſaid 145. my 
manor by copy according 'to the cuſtom ; to hold after the 44. 


* ot, 315, 
D 2 expiration 


eee amm „ ² ˙Ü 0 A _ccicoc\->- i... in oe = l 5 


ne 
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expiration of a former leaſe determinable upon three lives, 
for the term oſ thirty years abſolutely: And if the leaſe be 
warranted by the power, then the jury find for the defen- 
dant, otherwiſe for the plaintiff. After argument at the 
bar; it was now upon a ſolemn argument adjudged for the 
plaintiff. The whole Court agreeing, that the leaſe was 
not warranted by the power, but they differed in the reaſons 
and grounds for their opinion : For by, | 

Hol r, C. J. Tux rox and ExRE, it was held, that 
the leaſe for thirty years abſolutely was good within the 
proviſo; for the words of the proviſo are, For one or two 
lives, or for the term of thirty years, or for any other 


number or term of years determinable on one or two lives, 


&c. where the repetition of the particle (for) disjoins and 
ſeparates the ſentence and makes ſo many diſtin& clauſes, 
ſo that George Pawlett had power to make leaſes either for 
one or two lives, or for thirty years, or for any number of 
years determinable on one or two lives; he had his election 
to make the one leaſe or the other ; if he could not leaſe 
but for thirty years determinable on two lives, the prepo- 
poſition (for) in the clauſe (for the term of thirty years) 
would govern the whole ſentence, which would have been 
penned in this manner, viz. For the term of thirty years, 
or any number of years determinable, &c. or rather, for 
any term or number of years determinable on one or two 
lives; for if ſuch a conſtruction were to be made, what 


occaſion would there be for theſe words, (for the term of 


thirty years?) they might be intirely omitted ; but as the 
ſentence runs, For the term of thirty years, or for any 
other number or term of years, ſuch repetition or reitera- 
tion makes. them diſtin clauſes; and as the firſt (for) 
governs the fit clauſe, For the term of thirty years, ſo 
the laſt prepoſition (for) governs the latter clauſe, for any 
term or number of years determinable, &c. and explains 
the intent of the parties to be, that George Pawlett might 
make leaſcs for any number of years determinable on lives, 
fo in like manner for thirty years abſolute: And to prove 
this difference the Chief Juſtice cited two authorities; the 
hiſt was 6 Co. 39. Finch's caſe; where dame Katharine 
Finch granted an annual rent of 20l. iſſuing out of the 
manor of Faſtwell, c. & meſſuagiis, terris, Cc. didlæ 
Katharine, ſituat' Sc. in parochiis de Eaſtavell & C. in the 
county of Kent, or elſewhere in the ſame county, to the ſaid 


manors or any of them belonging ; and the queſtion was, 
x whether 
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whether the other lands of the ſaid Katherine Finch which 
were in the county of Kent, and did not appertain to the 
ſaid manor, ſhould be charged with this rent? And reſol- 
ved that they ſhould not; for the words (aut alibi) do not 


iteration of the words /ands and tenements would have in- 


nec non omnes terras & tenementa ſua ditlo manerio de S. perti- 


manor of S. paſſed. 1 Leon. 119. And, 

HorT, C. J. explained what was the nature of a leaſe 
in reverſion thus; In the moſt ample fenſe, that is ſaid to 
be a leaſe in reverſion which hath its commencement at a 
future day, and then it is oppoſed to a leaſe in poſſeſſion ; 
for every leaſe, that is not a leaſe in poſſeſſion, in this 


notion of a leaſe in the preſent caſe; if it were, then 
George Pawlett might have made leaſes to eommence forty 
years afterwards ; but a power ought to be taken ſtrictly: 
And where any one is enabled to make leaſes generally, 
this impowers him to leaſe only in poſſeſſion. 2 Cro. 34. 
Yelv. 222. So where mention is made of leaſes in rever- 
ſion in a power, this ſhall be intended of leaſes to commence 
after the end of a preſent intereſt in being ; which is the 
ſecond notion of a leaſe in reverſion. But here a power is 
given to make leaſes for one or two lives in reverſion, and 
to make leaſes for years; but a leaſe for life cannot be 
made to commence at a future day; and for that reaſon the 
very ſame expreſſion (leaſe in reverſion) will have a diffe- 


a leaſe for life, it ſhall be intended of a concurrent leaſe, or 
a leaſe of the reverſion, viz. a leaſe of that land which is 
at the ſame time under a demiſe; and then it is not to com- 
mence after the end of the demiſe, but hath a preſent com- 
mencement, and is concurrent with the prior demiſe ; but 
being applied to a leaſe for years, it ſhall be intended of a 
leaſe which ſhall take its effect after the expiration or deter- 
mination of a leaſe in being, And, | 
Horr, C. J. added farther, that he thought that if a 
power enabled any one to make leaſes in reverſion as well 


As. 


nen; the manor of N. which was in S. but not part of the 


ſenſe is ſaid to be a leaſe in reverſion. But this is not the 


rent ſignification in the ſame conveyance ; being applied to 


inlarge the lands charged with the rent, but only inlarge the [ 3 
vills in which the lands before charged did extend; but if 2 Roll Rep. 


3 . 7 261. 
the grant had run, auf de terris alibi in eodem com) there the Winch. 90, 


f 92. 
larged the lands and tenements out of which the rent was Hob. 175. 


to have iſſued. The ſecond was, where the King granted Liu. Rep. 
the manor of S. nec non omnes terras & tenementa ſua in . 


9 ] 


6 Rep. 39, and the pleading is, that the lord is ſeiſed of a manor in 


Ene, the to attorn for their ſervices ; but copyholders have no oe. 


180. held of the manor paſs; for they are parcel of the de- 


; 15 6, an i 
isn, the power to make leaſes may extend, But, 
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, as in poſſeſſion, he cannot make a leaſe in poſſeſſion, 

{ 40 ] and another leaſe in reverſion of the ſame land; but his 
power to make leaſes in reverſion ſhall be confined to ſuch 

land as was not then in poſſcfſion : Put in the caſe in diſpute, 

it is not found whether the cuſtomary land, of which the 

leaſe in reverſion was made for thirty years, was in poſſeſ- 

ſion at the time of this marriage ſettlement. But nothwith- 
ſtanding that the three judges were of opinion, that thc 

power was well purſued by a leaſe of thirty years abſolute- 

ly; yet they held, that this power did not warrant a leaſe 

of copy hold lands held of the manor ; for the qualifications 

of this power are, “ So as ſuch leaſes be not made of ſuch 

part of the ſaid manor of G. as are the demeſne lands of 

| the ſaid manor, and ſo as the ancient rent be reſerved”; 
Leon 265. but cuſtomary lands are part of the demeſn<cs of a manor, 


Rut in ſuch dominico ſuo ut de fed. A manor conſiſts of demeſnes and 
grant by the ſervices, and upon the grant of a manor the tenants ought 
c>py hold . 
tenement; caſion to make an attornment ; for their tenements paſs by 
do not 1 the grant as parcel of the demeſnes. Litt Sec. 556. and 
1 Ro. K. Co. Li. ibid. 311. b. And if a e mmon perſon grants all 


44. - ; h 
2 Ro. R. the demeſne lands of a manor, the 'copyhold tenements 


3 LI. 14. meſnes of a manor. 1 Co. 45. b. Alton Woods. 

But it was obj<Qed from the bar, that it cuffomory te- 
nements are parcel cf the demeſnes of a manor, then hefe 
is nothing that cu have been demiſe, and yet it was 1n- 
tended that Crorge Ito ett ſtiould have power to make 
leaſes of ſo much of the mancr as was not the demeſnes. 

P-ver to To which it wes anſwered by FurToN ard ExRE, that 
demi ary there are other lands n:entioned in the conveyance to which 
2 — Hour, C. J. thought that this was not a full anſwer; 
of the ma- becauſe it appears to he the intent” of the ſettlement, that 


nor. 2 \ . 4 | ite . A 70 9". ini 

Copyhotds Part of the manor wa) be demiſed ; and was of opinion, i 
are within that the rents and ſervices mav be demifed within this E 
= excep- power: Ard notwichſtanding that the other qualification | 
n. . . , . 

Ve Rey anne xt to the power favs, tnat the antient rent ſhall be rr P 
(32, ſerved ; and no refervation of a rent can be upon a leaſe 0 1 
F b. 9 rents and ſervices, out of which no rent itſues, yet the 

V. I.. 222. J ; : : it! na 
Moor 494. rents and ſervices (he thought) might be demiſed within th 
4 Lev. 62, this power; f&r it au peats, that part of the manor was in- 


14% '5% tende d to be cemprized within this power, but the demeſne 
1 Lev. 159, ; land: 
241» | 
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lands are not to be comprized ;. then the rents and ſervices f 41 ] 


muſt be; for the whole of the manor conſiſts in demeſnes, Carth. 427, 
rents and ſervices: And if a man hath a power reſerved to Comb. 351. 
him of making leaſes of two things, and a qualification is 1 Lit. 54. 


annexed to the power, which cannot extend-to one of theſe 
things, he may make a leaſe of that thing, without any 
regard to the qualification; as where there is a power to 
make a leaſe of a manor, and every part thereof, ſo that 
ſuch a rent be reſerved upon every leaſe, as was paid for 


two years before, and it happens, that ſome part of the 


land was not leaſed at any rent within two years before; a 
man may make a leaſe of ſuch land reſerving what rent he 
pleaſes; for the intent appears to be, that he might make 
leaſes of the whole manor. 2 Roll. 26. pl. 10. And upon 
this authority was founded another ſuch reſolution, Hill. 
27 & 28 Car. 2. between Baker and Bak-r, where a man 
had power to make leaſes of a rectory, tithes and other 
lands, reſerving the ancient rent; and it was held that he 
might make leaſes of tithes, although no rent can iſſue out 
of tithes ; but he might demiſe them without any rent, if 


it had pleaſed him ; for it appeared that tithes were within 


the power. 
RokEeBy, J. was of opinion, that judgment ſhould be 


given for the plaintiff ; but he differed in the reaſons of his 
reſolution from the reſt of the judges : For he thought 
that by the power in the ſettlement George Pauiſett might 
make leaſes, but with theſe reſtrictions, which are ex- 
preſſed or implied. Firſt, That no land ſhould be demiſed 
which was uſed for the maintenanice and ſuſtèntation of the 
family ; for a leaſe of ſuch land is prohibite 
words, “ So as the leaſe be not made of any of the demeſne 
lands, &c.” By which words it was intended. that George 
Parwlett ſhould not e leaſes of ſuch land as was hn the 
proper occupation of thoſe who ſhould be ſeiſed of the ma- 


nor ; but it was not intended to reſtrain leaſes of cuſtomary - 
land held of the manor. Secondly, That no land ſhould . 


be demiſed without reſervation of the ancient rent ; for it 
was intended that the ancient income and revenue ſhould be 
preſerved according to the cuſtom of leaſes in the weſtern 
parts of England. Thirdly, That no land ſhould be de- 
miſed abſolutely, but every demiſe ſhould have its determi- 
nation upon lives; which three reſtraints are expreſſed in 
the ſettlement, Then the power annexed to the eſtate 


ought to be expounded ſtrictly, and with a reaſonable in- 
tendment 


[ 4 
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tendment ; for every power ſhall be taken with ſuch a re- 
ſtriction, that the eſtate itſelf ſhall not be deſtroyed by it; 
ſs here there is a reſtraint from making leaſes of cuſtomary 
land held of the manor not by the expreſs words, ** ſo as 
it be not of the demeſne lands,“ which words by the intent 
of the parties do not extend ſo far, but by implication ; for 
if the cuſtomary lands might be demiſed, the manor will 
be deſtroyed ; which could not be the intent of the parties. 
And ſo for theſe reaſons, Firſt, Becauſe the leaſe was for 
thirty years abſolutely, without being determinable upon 
lives, in which he went contrary to the other three judges; 
Secondly, For that a leaſe of the copyholds would by con- 
ſequence deſtroy the manor. | | 

RoKEBy held that judgment ſhould be given for the 
plaintiff. Therefore by the whole bench it was adjudged 
for the plaintiff, 


Caſe 26. Richards and Corneford. In B. R. 


An avow- RROR of a judgment in C. B. in replevin, for cattle 
_ Fa taken the 26th of September: The defendant, by his 
abate his Counſel, Mr. CaRTHEw, avowed the taking as a diſtreſs 
own avcu for rent reſerved on a leaſe for years, which was made un- 
4 — len der the title of Chri/topher late Duke of Albemarle z and for 
diſttained the rent of two years and an half ending at Michaelmas the 
oy ay; 29th of September, &c. he avowed. And this was now 
er, judg- aſſigned for error; for the diſtreſs was made before Mi- 
ment. chae/mas, when the rent was in arrear; and notwithſtand- 
1 ing that it was urged by MounTAGUE, that the diſtreſs 
4 580, was well made for the rent of two years; yet the court 
c. Without difficulty reverſed the judgment; for the avowry 
Cro. Jac. is for one intire rent, and the judgment accordingly ; but 
5 Mod. 363, before judgment, the avowant might have abated his own 
Moor 281. avowry for the half-year, and prayed judgment for the re- 
—_ 133» ſidue, and this would have been good. Judgment reverſed 
niſi cauſa. | 
But afterwards the record was amended in C. B. and the 


error cured in B. R. g 


— 8: 
WI. The King and Giipe, In B. R. 
3 IN an IN roMATION of PERI UR V. The information 
708, 16. Tet forth that the defendant being ſworn as a witneſs, had 


3 Mod. 116, depoſed, to wit © Maſter George Stroud about the middle of 
134. 5 July 
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ly, 1681, was at Newman “ Domum ipſius magiſtri Stroud 6 Mod 176, 
2t' Newnam apud Plimpton ſtæ. mar in com Devon innuendo, _— 
; revera præd Georgius Stroud circa medium Fulii vel in 3 4 343 


qua ejuſdem menſis Julii non fuit apud Newnam pred”) And „ Hawk. 
er a verdict for the King, the judgment was arreſted by By G | 
opinion of the whole Bench, after ſeveral arguments carb. 421. 
the bar, for the inſufficiency of the information, becauſe Hol: 535. 
information did not ſhew where Newman was only 6 5. 
the innuendo. Vide Sly. 333, 3 Cro. 428. Goldſb. 191. mation for 
db, 3z 6, 455 J Roll. 82, 83, 84. 2 Bulſ. 81, $a. - 14 2 4 
rn. 337. Hutt. 42. 4 Co. 20. Yelv. 21, 1 Cro. 32 1. ſupplied by 


32. the innuen- 
f do. Vide 


v. 12, 4 Co. 17, b. Cro. Eliz. 346, 497. Hob. 2, 3, 45, 461. Hut. 65. Ketl. 174. 
yo 39, 92. 1 Vent. 337- 1 Sid. 52. 2 Show. 305, 411. 3 Mod. 53, 54. 3 Lev. 091, 
Hob. 268. Cowp. 276. See Cro. Eliz. $65. 4 Bur. 2422. Innuendo may ex- 
2 or apply, but cannot add to, er change the ſenſe. Carth. 421, 5 Mod. 233, 4 
b. 17. Comb. 459, 3 Bulf. 265. 1 Pulſt. 183. | 


ote, In this caſe, HoLT denied the authority of 
oldſ. 191, and held that if a man gives evidence to the 
dit of a witneſs, though this be not the iſſue, yet it is 
Jury: 2 Salk. 514. 6 Mod. 168. 
And it was alſo held, that where one is convict upon the 
tute, it is part of the judgment to be diſabled ; but at 
mmon law it is only a conſequential diſability ; that in the 
ter caſe, the King may pardon and reſtore to teſtimony ; 
t not in the former, for in that caſe, to be reſtored judg- 
ent muſt be reverſed. Ibid. 2 Salk. 461, 689, 691, 


Anonymus. In Chancery, | Caſe 28. 


Gave a BILL of ExcHANGE for value received, B. ner gow of 
. aſſigns it to C. for an honeſt debt; C. brings an in- Prog w_ 
bitatus aſſumpſit on this bill againſt A. and had judgment; though giv- 

which A. brings his bill to be relieved in equity againſt en Soy 
is judgment, becauſe there was really no value received at don, 1 
ze giving this bill, and C. would have no prejudice who not be re- 

icht ſtill reſort to B. upon his original debt: It was an- fete a. 

cred that A. might be relieved againſt B. or any claiming dd per- 

ſervant, or factor of, or to the uſe of B. But the fontowhors 

hancellor held that C. being an honeſt creditor and coming - a 0 

this bill fairly for the ſatisfaction of a juſt debt, he 3 
ould not relieve againſt him, becauſe it 8 tend to de- debt, - 
roy trade which is carried on every whete by bills of 
«change, and he would not leſſen an honeſt creditor's ſe- 


rity. 


Dorn 
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{ 44 ] 3 
Caſe 9. Dorn and Gaſhſord. In B. R. 


a 1! 


T-rmor tor ACTION uyon THE CasE for the obſtruction of 
years can IN way brought by a leſſee for years; who declared 
20 ow. ipſe & omnes illi quorum flatum ipſe habet in meſſuagio pri 
elt.ce, de tempore cujus contrarii memoria hominum non exiſtit haj 
runt & de jure habere conſueverunt quandam viam to ſuch 
place; and after a verdi& for the plaintiff, 
No.THEy moved in arreſt of judgment, and took f 
following exceptions. Furſt, That a leſſee for years ouzh 
not to claim by a gue eſtate. Secondly, Here is not laid an 
ter minus a quo the way begins. EPS | | 
Wxricur Serjeant, anſwered to the firſt objection, HH 
it is true that a leſſee for years cannot claim by a gue cνꝗ 
but that the declaration would have beten ſufficient if 
plaintiff had ſaid only quod ipſe habuit & de jure habere ca 
fuevit quandam viam ; for in ſuch an action for the obſtruQtia 
of a way the plaintiff need not make any title, as it was 
folved 2 Cro. 123. and between St. Fohn and Moy, | 
Vent. 275. and between B/oeby and S'/ator in C. B. and th: 
the addition of omnes i/li quorum flatum de tempore cujus, &. 
is ſurpluſage. and ſhali be rejected after verdict. Pot 
ſecond obje&ion he anſwered, that the plaintiff ought 
ſew a terminus a quo, and this would have been held ill vpn 
Gemutrer, but after a verdict it is helped; for the jury hai 
bound that the plaintiff had a way, and it is not materi! 
from what place it begins. | | 
A third exception was taken to the declaration; but wi 
court ſaid nothing to the ſecond or third exception, bil 
upon the firſt the judgment was arreſted ; for the cout 
agreed that the declaration would have been good withoul 
the allegation of any title in the plaintiff; as it was ſettle 
in the caſe between Stroud and Bird; but as the plaintiff hal 
ſet forth a title by preſcription, and failed in it, it is ill an 
ſhall not he aided. And | 
Hor, C. J. ſaid, that in the time of Lord Chief Juſſia 
Halt it was held ill, that the plaintiff being a leſſee fo 
Years had declared that he was poſſeſſed of an ancient me 
ſuage; for an ancient meſſuage ſhall be intended to be o- ue 
time out of memory; yet there tlie plaintiff had declaret 
1 45 ] chat he was poſſeſſed, and it was ſaid that it ought to b 
proved upon evidence, as the plaintiff had ſo declared upd 
preſcription 
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ſcription, otherwiſe the plaintiff could not recover, And 
gment in the principal caſe was arreſted. 


JECTMENT on the demiſe of Charles Leach; the de- Whether 
fendant pleaded Not guilty, and a ſpecial verdict was 2 

ad to this effect, viz. Nicholas Leach being ſeiſed in fee ſon "0 dr 

the lands mentioned in the declaration, by his will dated ab compes 


1gthof December 19 Car. 2. deviſed them to his bro- 2blolutely 

r Simon Leach for life, remainder to the firſt ſon of his „oid. 

dy begotten, and the heirs male of the body of ſuch ſon, 4 Rep. 126. 

nainder to the ſecond and third ſon, &c. in tail male; 

for default of ſuch iſſue, remainder to Sir Simon Leack 

the heirs male of his body, and for default of ſuch iſſue, 

nainder to the right heirs of Nicholas the teſtator, who 

d ſeiſed, and after his deceaſe, Simon Leach, being nox 

pos mentis, 23 Aug. 25 Car. 2. executed a deed of ſur- 

der to Sir Simon Leach, whether ſuch a ſurrender was 

od without the notice of Sir Simon was doubted in C. 

and there adjudged that it was not by three of the judges 

ainſt Ventris, ſee 2 Vent. 198. and this was afterwards 

firmed in error brought in B. R.. After ſuch ſurrender, 

Z. 1 Nov. 25 Car. 2. Simon Leach had iſſue Charles Leach. 

e leſſor of the plaintiff; Simon Leach dies, and Charles 

s ſon enters as in his remainder, and Sir Simon Leach ejeQs 

m, &c. | | 

Walch, ſerjeant, who argued for the plaintiff, re- 

ced the caſe to two qneſtions; Firſt, Whether the deed 

ſurrender made by Simon Leach tenant for life, he being 

pn compos mentis, was void or only veidable ? Secondlv, 

\mitiing that it was only voidable, whether Ghar/es the 

Mor of the plaintiff. could avoid it? | 

But by NoR THE on the other ſide, and the court, it was 

greed that the ſecond queſtion could not in this caſe come 

to debate; for the ſurrender of Simon Leach the tenant 

life, made to Sir Simon Leach, in the remainder before 

he birth of Cher/zs the leſſor of the plaintiff, had deſtroyed 

he contingent remainder, which Charles claims, if ever 

uch ſurrender was good, nothwithſtanding even if it was [ 46 

Ilerwards avoided ; for if the particular eſtate be deſtroyed 

pefore the contingency happens, the contingent remainder 

annot veſt, tor the remainder ought to take effect during 
| | the 


Thomſon and Leach, In B. R. Caſe 30, 


* 
1 
40 


[ 47 ] 
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the particular eſtate, or eo inſtante that the particular eſtate 
determines, If a man grants or bargains and ſells the re. 
verſion to huſband and wife, ſeiſed for life in right of the 
wie, the meſne contingent remainder is deſtroyed ; yet the 
wife may waive the eſtate after the death of her huſband 
2 Saund. 386. for, as NoRr HEX aid, a future right of 
entry cannot ſupport a contingent remainder, but a preſent 
right of entry may: As where a man who is tenant for lif 
is diſſeiſed, the contingent remainder thereupon deſcendant 
is not deſtroyed. And Nokr HEX cited Cro. Car. 102, if 
a feoffment is made to the uſe of huſband and wife, remain: 
der to the heirs of the ſurvivors, and the huſband afterwark 
makes a feoffment, the contingent remainder to the ſurvivot 
is deſtroyed, But, | | : 

Hol C. J. ſaid that was a very nice caſe, for the wil 
might avoid that eſtate, and at the death of the hu. 
band, as her time to avoid it then happened, the contin: 
gency alſo happened at the ſame time. And, 

HorT, 6. alſo ſaid, that if a man who is tenant for 
life with a contingent remainder, makes a feoffment with 
condition, and afterwards enters for breach of that con 
dition, the contingent remainder is deſtroyed, if the con- 
tingency happened before the condition broken; ſo alſo i 
the contingency happens before the entry, although it be 
after the condition is broken, for a title of entry is not fuf- 
ficient to ſupport a contingent remainder, no more than: 
future right; but if the tenant for life enters for breach > 
the condition and revives his eftate, and that before the 
contingency happens; in ſuch caſe the contingent remain- 
der may velt, for by the re-entry of the tenant for life he 
ts reſtored to his former eſtate; and for the ſame reaſon here 
in the preſent caſe, if the ſurrrender of Simon Leach who 
was non compos mentis was only voidable, the particular eſtate 
was ſtill deſtroyed by ſuch ſurrender for ſuch tine as it te. 
mained in force; beſides the particular eſtate was expired 
and determined by the death of Simon Leach, and how can 
his heir avoid an eſtate which is exccuted ? an avoidance is 
of a tortious act, and reſtores the eſtate; but here the ſur- 
render of the tenart for life was in force during his life, and 
after his death it cannot be reſtored or revived, for it i 
abſolutely determined and hath no eſſence or being at all: 
Wherefore, | 


NorTHsY 
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NorTHEY was of opinion, and the Court with him, 
at the ſecond queſtion might be waived, and that this was 

e only queſtion in the caſe, viz. Whether the ſurrender 
a perſon who was non compos mentis was abſolutely void? 
NorTHEY argued that it was not void, for he himſelf, 
mon Leach, could not avoid it; and if it was void, it 
uſt be void to all intents and purpoſes, and how then can 
at man's deed be void, which binds him himſelf? But, 
HorT, C. J. inclined to the opinion that his (Sn 
ach) deed was void, although it might have been in force 
ainſt the non compos mentis himſelf, for that being'in force . 
ainſt himſelf is founded upon the maxim, that no man ſhall 
admitted to diſable himſelf; the deed of an infant is 
id, although he cannot plead non eff factum; for when it 
th all the eſſentials of a deed, it ſhall be intended that the 
aker was of full age, if he does not plead nonage. Sed 


ſornatur. 


Jones and Moſely. In B. R. Caſe 31. 


HE caſe before mentioned was now argued by Mr. Ante 29. 


Ns BroDRICK for the plaintiff, and by Mr. WE RB for the Where : 
i endant. And BRoDRi1ck inſiſted that the indenture of £2 be 


31ſt of January, altho* it might not be good as an in- nures by 
ture, yet may be taken as a deed poll, and is ſufficient way of 
declare the uſes of the fine, which not being levied pur- "perk 
nt to the indenture of the 29th of January, but being va- ſeſſion, the 
nt from it in the circumſtance of time, any other deed or uſe: may be 
ment is ſufficient to declare the uſes thereof, which for cen 

t reaſon ſhall be governed here by the deed of the 31ſt without 
January. | + deed. 

EBB on the other ſide ſaid, that the deed of the 3iſt of: 5h iTs 
uary being between huſband and wife was void (for the Carth. 410. 
dand cannot make a covenant with his wife) and being! C2. 153. 

4 Mod. 261. 
thought that the principal point in this caſe was, Whe- Raym. 239. 
r the indenture of the 29th of January was not ſufficient Show. Parl. 
govern the uſes of this fine? The indenture recites, onto 
at whereas a fine had been acknowledged, & c. the ſaid 363. 
ties ſhould levy the ſaid fine of ſuch and ſuch lands next * Ro. Abr. 
ary term; and the fine was levied of the ſame parcels 5 . 715 
between the ſame parties the ſame Hillary term, for b. 
indenture bears date within Hillary term, which begins nag 
ON , And. 240. 


eclared or © 


d as an indenture it cannot be taken as a deed poll. But! Kab. 266. -- 


m 
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48] onthe 24d of January; then it it is to be conſidered whethe 
—_ 2 the words (next Hillary term) ſhall be intended of Hillary 
201. term next after the caption of the fine, or of Hillary tem 
Bridg. 112, next aſter the date of the indenture; the moſt benign cop 
8 * ſtruction in this caſe ought to be made, ut res magis valtu, 
Cales B. R. Fc. And as the word (next) may be applied either to the 
159 caption of the fine or to the date of the indenture, it ough 
Holt 34. % be applied here to the caption of the fine, foraſmuch # 

by ſuch application the whole conveyance will be good, bu 


otherwiſe it will be deſtroyed. | 


9 Will. III. in B. R. 


[ 49] 


Anonymous. Caſe 32. 


A SSUMPSIT. The plaintiff declares, that the defend - A contra 
ant, in conſideration of 20l. given to him by the plain- performa- 
f, aſſumed on the 20th of October 1696, to aſſign 500l. before, 45 
bank-ſtock to the plaintiff for the ſum of 365]. at any after nx 
e when he ſhould be requeſted before the 10th day of mentione 
in the ſta- 

tute of 8 & 9 W. 3.c. 32. by which it is enacted, That 9 W. z. «x 
ery policy, contract, &c. made or to be made by any per- — rag 
or perſons whatſoever, and which by the tenor thereof 57, in det 
to be performed after the firſt day of May 1697, upon within that 
ich any premium already is, or hereafter ſhall be given AR aP 
paid for liberty to put upon or to deliver, receive, ac- 
pt or refuſe any ſhare or intereſt in any joint-ſtock, tallies, 
lers, exchequer- bills, exchequer-tickets, or bank-bills 
atſoever, (other than ſuch contracts, & c. as are to be 
formed within three days from the time of the making,) 
all be utterly null and void to all intents, &c. By which 
tute, every contract by the tenor of it to be performed 
er the 1ſt day of May 1697, is avoided : And whether this 
tract which was made on the 29th of October 1696, by 
ich the plaintiff had time to requeſt the aſſignment of the 
k-ſtock to be made to him until the roth day of May 
97, was within the ſtatute, and made void thereby, was 
queſtion in debate. And, | 
OR THEY argued that it was not; for this is not a con- 
a, which by the tenor of it is to be performed after the 
h day of May 1697. For although the plaintiff had li- [ 55 J 
ty to perform the requeſt of the aſſignment of the bank- 
K to him until the 1oth day of May 1697, which was 
e days after the act took place, yet ſuch requeſt might 
made before the 1ſt of May, and ſo the contract by the 
dr of it was not to be performed after the 1ſt day of * ; 

or 


ble as well 


ay then next enſuing ; and the queſtion aroſe upon the, ca & 


> 


2 
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for a contract to be performed after the iſt day of May i 
intendable of ſuch a contract which of neceſſity ought to 
be performed after that day, and cannot be performed be. 
fore; but a contract performable as well before, as after 
that day, at the election of the party, is not within the Ad 
of 3 but is caſus omiſſus; and he compared it to 
a caſe upon the ſtatute of 29 Car. 2. c. 3. of frauds and per. 
juries, by which it is enacted, that no action ſhall be brought, 
&c. whereby to charge any perſon, &c. upon any agreement 
which is not to be performed within a year from the making 
thereof, unleſs the agreement be in writing; and an action 
was brought upon an agreement by the defendant to pay ſo 
much upon his marriage, but without any writing or ment. 
randum of the agreement, and the defendant did not marry 
within the year. | 

Upon the trial at Guildhall before Hol r C. J. he was in 
doubt, whether that agreement was within the ſtatute, and 
. whether it ought not to have * by writing? and ordered 
that the opinion of the Judges of the Court ſhould be taken, 
And by the major part of the Judges in B. R. it was reſolr- 
ed, that this was caſus omiſſus ; for that the defendant might 
have married within the year; and ſo it was not an agree. 
ment which was not to be performed within a year, and þ 
conſequence was not ſuch an agreement as was intended bj 
the AQ of Parliament; and he ſaid he did not ſee any diver- 
ſity between the caſes, | | 


„ 


8 Ram and Thacker. In B. R. 


Where an 1322 of a judgment of the King's Bench in Ireland, 

AQ of Ear L/ depending here for many years, and the judgment ws 

aue now afirmed. The caſe was upon divers ats of ſettlemen 
have the ei- . pon ers acts ot ſe 

ect of a re- made in Ireland, by which every one who accepted Letten 

covery. Patent ſhall have thereby a clear eſtate, and avoid all forme 

[ 51 ] ſettlements, or to that effect. Waldron, the leſſor of the 

plaintiff, was the iſſue in tail and heir male, who claimed 

under a ſettlement made by his anceſtor on marriage, bj 

which the eſtate was intailed, and after ſuch ſettlement mad: 

that anceſtor ſurrenders his eſtate, and takes out new Let 

ters Patent : And whether ſuch ſurrender and acceptance 

a new Patent had avoided the prior ſettlement made a ſho! 

time beſore was the queſtion. And it was reſolved that the) 

had avoided it; for by the ſettlement he had an 1 | 

| WIC 
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which might have been docked ; and therefore ſuch ſurren- 
der and acceptance ſhall have the force of a recovery by the 
operation of the ſtatute ; and ſo the eſtate- tail was barred, 
and the eſtate deſcended to the helt general, who was mar- 
ried to Thacker the defendant. a 


Britton and Cole. In B. R. Caſe 34. 


RESPASS for the taking of forty-three ewes and two Outlawry. 
lambs. The defendant pleaded, that one Chiſwick 8 
was outlawed, and that af er outlawry an inquiſition went; gtranger le- 
upon which it was returned; that Chiſwick was poſſeſſed of vant and 
ands, where the ewes and lamb: were taken, to the value of <2vctant 
| VEE x" may be ta- 
551. per annum, and afterwards a levari facias iſſued out of ken on x 
he Exchequer, commanding the Sheriff to levy the ſaid va- levar facias. \ 


ue out of the iſſues of the ſaid lands ; upon which the She- _ 441, S 
it 453. 


ff made out his warrant to A. and B. to levy, &c. To ; 1, 
hom the defendant ſhewed the ſaid ewes and lambs, being Flet. 68. | | | 


n 


evant and couchant upon the land, and prayed them to make 5 Mod. 109, 
xecution, &c. which is the ſame treſpaſs upon which, &c. S. 456. 
Upon this plea the plaintiff demurred. And after divers 
xceptions to the pleadings, and divers arguments to the mat- 
er of law, the Court now declared their opinion. es 
HoLT wo who ſpoke for the reſt of the Judges, declar- jque out ot | 
1, that the Court was of opinion, as to the matter of law, lande not | 
vith the defendant ; and this was the caſe : Chiſwick was 22 oy 
utlawed, an inquiſition goes, upon which it is returned, that 2am bs 
je had land to the value of 551. per annum; afterwards, taken, ard 
pon a levari facias, the cattle of a ſtranger levant and [ 52 ] 
ouchant upon the land are taken and fold: And it was the — 
pinion of the Court, that the cattle of a ſtranger may well e ere 
e ſold in ſuch a caſe, for they are the iſſues of the land; a bar. 


e ſtatute of Weſtm. 2. 13 Ed. 1. 9. explains what ſhall ' H 7-7: 


: accounted iſſues of land, (to wit) rents, corn, and all 9 
the oveables ; the which word [moveables] extends to cattle. 2. H. 7.7. 
med he cattle of the owner of the land are iſſues without 30. 395 PI. 
,bv eſtion, and ſo are alſo the cattle of a ſtranger levant 18 : 
1ade q couchant ; for the ſtatute makes no diſtinction, and the 408. 82 
4 ords of the ſtatute are general, viz. all moveables. Ano- Comb. 469, 


er reaſon why the cattle of a ſtranger may be taken upon Skin, 617, 
levari facias is, becauſe the land is the debtor to the King; Caſ. B. R. 
d if the cattle of a ſtranger could not be taken when they 110 

elevant and couchant, the King may be defeated of all the 1 


profits; 74, 76. 


= 


Lane 39. ſtranger be taken: But the levari facias extends to the iſſue 
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Com. Dig. profits; for the perſon outlawed may make a contract with 
646. a ſtranger to depaſture his cattle, and ſo avoid the effect of 


3 the outlawry ; for ſuch a contract cannot be diſcovered, or 


Alienation if it be, there can no levy be made by the King. The 
ee writ of levari facias commands the Sheriff, that he levy & 
before in- exitubus terre ; and if there are not any iſſues upon the land 
qu ſition is but only the cattle of a ſtranger, and thoſe cannot be take, 
os Kine of the King cannot be anſwered with any profit. The cattle of 
the penan- the party outlawed cannot be the only things to be taken, 
95 Im if for he hath no goods, all his goods are forfeited to the King 
ponment and therefore if it were ſaid, that his cattle only ought tt 
ter inquiſi- be taken, it muſt follow that the King ſhould be ſatisfied 
con de, Out of his own proper goods. But it ought to be conſidered 
be ne what proceſs iſſue out of the Exchequer, for the better us 
and the derſtanding of this matter; the proceſs of capias extends u 
King ſhall the perſon ; the proceſs of fieri faciar extends only to the 
profies. goods and chattels of the perſon himſelf, but not to tho 
421 Hen. 7, of a ſtranger; another proceſs is the extendi faciat, and th 
1 d. 10, is Only an extent upon the land; another proceſs is calle 
Ray ip. the long capiat, the which contains all the precedent ones; 
Dr. & Stud. for by this it is commanded, that the Sheriff take the body 
Dal. 1. c. Jevy the goods and chattels, and extend the land of th 


© Ro. 189. debtor ; but in none of theſe proceſſes can the goads of 1 


3 of the land; the land is the debtor, and all moveables upe 
ſtranger le- the land may be taken; and therefore it is adjudged Cn 


[ 53 ] Eliz. 431. Stafford and Bateman, that upon a fieri facias ti 
vant and goods of a ſtranger could not be ſold for a debt to tit 
couchant Queen * - 
lc'fable on a | L 
levar: fac'as , (> of j iat tenant 2nd commoner unleſs the title found by inquiſition. Far. 
2 Saik. 448. [ſic o. joint ten«nt for life, leviable on reverſioner. 2 Roll. Abr. 157,1 
Lane 79. his cale of Stafford v. Bateman, is ſaid not te be law inLeach's ed. of C1 
E'iz. and he cites a MS. of Lord Chief Baron Parker. Vide 2 Com. Dig. 646 2 Roll. 4 
157, 159. 1 Salk. 395. Skin. 618. Comb. 469. Lane 79. Ld. Ray. 305, 308. 12M 
17% Carth. 444. 2 Init. 453. Fleta 68. 5 Mod. 109. 1 Salk. 408. : 

In treſpaſs for taking goods the officer need only ſhew a writ of execution otherwiſe 
a common perſon, unleſs in aid of the officer by his command. The command it 
veriable, 1 Salk 197, 409. Lutw. 1566. Cro. Car. 394. 2 Lev. 110. 3 Lev. 10. 
Leon. 50. 2 Leon. 196, 215, 216. Cro. El. 14. pl. 3. 540. 8 Co. 67. a. Vide Cre. G 
446. 447+ 2 Lell. 135. 1 Salk, 410. 2 Vent. 94. 


| 
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UDGMENT againſt; a teflator, aud a ſcire facias was Fiftcendays 
brought thereupon againſt the executor, bearing teſte the 5 the 
4th of October, and returned die lunæ prox” poſt mens Mi- return + 
aelis, which was in truth the 31ſt of October; then the two icire 


turnable die lunæ prox” poſi craſtinum animarum, which was — 


ee. 7th of November. 
And now it was moved by Sir BAR TH. SHO w ER, that 
e ſeire facias was erroneous ; for there are not fifteen days 
etween the teſte and return of the ſcire facias, but oh | 
duiteen. Sed non allocatur. | 
For it was anſwered by BroDERicCK, and agreed to by 
e Court, that it was right; for between the feſte and the 
turn of the firſt ſcire facias there are ſeven days excluſive, 
d between the teſte and return of the ſecond ſcire facias 
dere are ſeven days excluſive ; ſo between the ge of the 
rſt and the return of the laſt ſcire facias there are fourteen 
ays excluſive, and fifteen days incluſive, which are ſuffi- 
ent; and ſo it was reſolved between Levingſton and Stoner, 
R. Mich. 34 Car. 2. which is reported 2 Jon. 228. 
And in Levingſton's caſe the Court would not take notice 
the Almanack of the day of the month, in order to 
oid the ſcire facias. 


Goodwin and Bearbank. In B. R. Caſe 335. 


cond ſcire facias bore teſte the 31ſt of October, and was !#ci2#s n- 
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Caſe 36. Heylin, Executor of Read, and Captain Haſtings. 


A cond ti- J NDEBITATUS aſſumpſit for goods ſold and delivered by 
o0al pro- the teſtator to the defendant. The defendant pleaded nn 
RY aſſumpſit infra ſex annos, and at the trial before HoLT C. ]. 
fla ute of at Gur/dhall, the evidence for the plaintiff was as follows, 
Imi ations. That the goods were ſold and delivered to the defendant 
128 29 by the teſtator in the year 1688; that within three years 
Carch. 456. now laſt paſt (ſo more than ſix years had elapſed ſince the 
2 Show. cauſe of action had accrued) the defendant promiſed, if the 
_ 81. Plaintiff could prove his debt, he would pay it; and whe- 
L. Rym, ther this evidence proved the iſſue for the plaintiff, 
3*9, 46% Hor C. J. doubted at the trial, and directed the matter 
6 to be moved for the opinion of the Court. And it was 
Ca/es B. R agreed by the whole Bench, that if a man is indebted to ano- 
3 5 ther, and fix years elapſe afterwards, and then the defendant 
Buller N P. Promiſes payment and acknowledges the debt within fix 
148, years before the action brought, evidence of ſuch promiſe 
and acknowledgment is good to maintain an action, where 
Ackrow. kon ſſumpſit infra ſex annos is pleaded ; but if a man after the 
ledemet of fix years acknowledges the debt, but does not promiſe the 
58 an payment, it ſhall not charge him; by Roxx BY I. 
me ent Dut Horr, C. J. ſaid, that it had oftentimes been he!d 
cf che a- that an acknowledgment of the debt without promiſe of 
{ 55 ] payment by the defendant was ſufficient to charge him, and 
cw 21. this he thought was good law, but that it had been held 
At „ Otherwiſe alſo; and it was agreed by the Court, that if the 
mitativns, Plaintiff had declared upon a ſpecial aſſumption, viz. that 
ar. his teftator having ſold ſuch merchandize to the defendant, 
ot the deſendant, in conſideration that the plaintiff could prove 
ft word ef the ſaid debt, promiſed that he would pay and content the 
re plaintiff the ſaid ſum of money, and had averred that his 


will take teſtator had ſold the goods; the defendant upon ſuch ſpecial 


the dete au declaration would have been chargeable, and the plaintiff 
| | | in 


A 
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in ſuch a caſe needs only to alledge that the teſtator had ſold, of the ſtat. 
for the proof of the debt will be brought in the ſame action. 5 Burr. 
But the doubt was upon ſuch a conditional promiſe after the 30. 
action was barred by the ſtatute, whether that ſhould give 
an action founded upon the firſt contract; if it had been 
made before the ſix years had been paſſed after the firſt 
contract. | TEL 
HoLT C. J. thought it would have been ſufficient al- 
though ſix years had paſſed before the action commenced ; | 
but here ſeems a diverſity, for the action is gone before this 
conditional promiſe is made. Sed adjornatur. | 
And now HoLT C. J. ſaid that he had talked with all the The ſtatute 
Judges of England, and that ten of them upon conſideration of limita- 


. tions de 
agreed that ſuch a Parlance, as to prove it due and Iwill pay not ">, ye | 
| 


you, after ſix years elapſed, was ſufficient evidence for the the dcbts, 
plaintiff to maintain his declaration, upon non aſſumpſit infra it wal | 
ſex annos pleaded. For the defendant here makes an expreſs nh." al ; wu 
promiſe I will pay you, but it is conjoined with this condi- Burr. 2650, 
tion prove it due; ſo he expreſsly promiſes payment upon | i 
proof of the debt, which proof may be made in the ſame | i 
action, And they all agreed alſo, that if a man acknow- | | 
ledges a debt after ſix years elapſed, it is good evidence of 1 
an aſſumpſit, upon non aſſumpſit infra ſex annes pleaded, for | 
the jury to find a verdi&t for the plaintiff, but it is not a | 56 ] | | 
matter upon which, if it were found ſpecially, the Court Hardreſs48. | 
will give judgment for the plaintiff. And, | e ee 
RoKEBy reſembled it to the caſe 10 Co. 57. a. demand 8 8 | 
and refuſal is evidence of a converſion, bur if it is found 61, 110. 


| 
ſpecially, the Court cannot adjudge it to be a converſion; * Co. 25. | 


1 WT is tern judgment was given for the plaintiff * 9 | 
of | | | 
1 THIS 

i 


® Statute of limitations can not begin to run againſt a plaintiff who is a 
diener until he comes into this realm. 3 Will, 145. | 


The latita is the true commencement of actions brought by b'll of Midile- 


ve Com. Pleas a capias, within the meaning of the ſtatute. 1 Blackſ. Re. 

he 6. Sty. 156. 1 Sid. $3. 2 Blackſ. Rep. 925. 2 Burr. 961. 

: Statute of limitations extends to bar plaintiffs reſident in Scotland, 1 Black. 
18 en. 286. 


The ſtatute does not run, in caſe of a promiſe of contingency till the con- 


nrency happens. 1 Blackſ. Rep. 354. Viner 524 contra, but denicd to be 
» by LORD MANSFIELD c. J. | 


A toreigner alway: refiding abroad is not bound by the ſtatute of limita- 
. 2 Blackſ. Rep. 723. | 


| Attachment 
J% 
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ceived Letters Patent to be a Judge of the Court of 
King's Bench, in which Office he ſucceeded Sir Samuel Fr, 
Ent · who in the Summer Aſſizes died upon the circuit, 


1 * S term Sir Henry Gould, Kant Serjeant at Law, re- 


Attachment of privilege though informal, being returnable on a generi 
return is a ſufficient commencement of an action to avoid the ſtatute of limi 
tations. 2 Blackſ. Vide Rep. 1131. © Salk. 428, Ld. Raym. 99%. 

A petitioning creditor's debt admitted though above fix years ſanding, ; 


Stra. 746. 5 Burr. 2630. 
A bill may be filed in vacation againſt an attorney to prevent the ſlatut 


from attaching. Doug. 313. | 
There may. be caſes which fraud will take out of the ſtatute, Dong|. 656 


DE 


Termino Paſch. 
11 Will. III. in B. R. 


hy " e 


The Governors of the Bank of England and New- Caſe 37. 


man. 


SSUMPSIT for money lent; and upon motion for a Bill ef Ex- 
new trial, the caſe appeared to be this: One Bellamy change, 
gives his bill of exchange to Newman, payable to him or wm _ 
bearer on the 1ſt of April enſuing ; before the iſt day of 4 
April Newman diſcounts the bill with the Governors of the tamount for 
Bank, who ſent the bill after the day to Bellamy, and he ac- f er. 
knowledged it, but it was not paid; on the 8th of June en- ney. Shares 
ſuing, before payment of the bill, Bellamy becomes inſol- :Salk. 131. 
vent; for which reaſon the bank came upon Newman, and od. Caſes 
brought this action; and a verdi& was found at Guildhall Skin, 410, 
for the plaintiff. But the Court granted a new trial for two Holt 116. 
reaſons; | END ho Vide 6Mod. 
Firſt, For that the bank having diſcounted the bill with 2 Strange 
allowance, it was a purchaſe inthem of the bill. 1175, 
. Secondly, The bill was not received at the day when the 
bill was good, and Bellamy ſolvent, which delay was laches 


in the bank. 


. Caſe 39. Iveſon and Moor. 


„ 
Term. Sanct. Trin. 
11 Will. III. in B. R. 


— 
— 


[58] 


; CTION upon the caſe. The plaintiff declares thai he 
An actiou 1 «x 
lieth net for 4 X was f oſſeſſed of two coal mines in B. and had provided 
a gener] a large ſtock of coals, and the defendant malicioſe intenden. 
eee on proficuum carbonum pred” tota iter perdere A depri vare altan 
tioular ga. regiam viam per quam emptores carbonum in carbonar” frad 
mage to the carriare pred” carbones ire & tranire uſi fuerunt cum lapidibus 
rar '* ob/tupatit, fer quod ilie plaintiff Icſt divers cuſtomers, who 
1 Salk, 15. C bones fred” emere voluerunt & pred” carbones multum dam: 
8. C. nificati & depretiati fuerunt ad damnum, &c. 
La. n Upon Noi guilty pleaded and a verdict for the plaintiff, 
Carth. 451, it was moved in arrelt of judgment, that the ation was not 
Mad. Cates well brought., 4 


35 3* And after arzument at the bar, the caſe was ſolemnly | 
Comb. 480. © 7 N 
8. C. argued by the bench; and Tou R TON and Gov LD juſtices, Ac 


Holt. 19. were of opinion that judgment ſhould go for the plainuf,, 

_ K. and it was granted by them, that for a general nuſance an 

; action of the caſe lay not, but here is a ſpecial damage a“ 

ledged. The only queſtion is, Whether this ſpecial damage 

is ſufliciently alledged in that which follows the per quid, 

where it1s not ſaid what cuſtomers the plaintiff had in cer- 

tain, or that he had any cuſtomers at all? Ard it was hed 

by thoſe two juſtices that the damages were well alledge 

[ 59 ] after the per quod, &c. and that there was ſufficient certain- 

ty, for there is no need of more certainty than what is ſui- 

Br, Tit. ficient to ſhew that the plaintiff is damnified, In an action 

. upon the caſe for diverting the water-courſe of a mill, fer 

ju caſe 6. 9 pro ficuum ni end ini ſui amiſit, this ſuflic- th without 20 

6 b. 345. al gation that he had any cuſtomers who would have ground 
MLL cg. at his mill; and, 

Allen 22. GouLD |. took a diverſity between ſuch caſe where the 

Vent. 113. damage accrues by one particular act (for there it ought t 

Hol 246. be alledged with certainty) and where by divers acts, for , 

the 


| 


| 


| 
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e laſt caſe there cannot be any ſuch certainty ; as here the 
aintiff cannot well know what cuſtomers he loſes, and 
rhaps did not know all his cuſtomers, and cited a caſe 
tween Baker and Moor, Hill. 8 Will. 3. rot. 316. in B. C. 
here it was held that the plaintiff need not aſſign in cer- 
in what perſons could not come to his houſe, for the plain- 
ff declared that he had a houſe and a way to it, which the 
fendant ſtopped up, per quad the people could not come to 
s houſe, &c. but for another reaſon, judgment in that caſe 
as given for the defendant ; and he cited 2 Jones 156, 
ob. 284, 2 Cro. 510. And, | 
GourD J. was of opinion with the plaintiff for another 


Waſon, which was, becauſe this action was againſt a wrong- 


der, and compared this caſe to thoſe of St. Fohn and / ,, 
d Stroud and Birt. Vide ante fo. 7. But if this declzr:tion 


ould not have been good upon demurrer, yet it was be!! c 


both of them that the verdi& had aided it; and mr 'q 


ſes were cited where a verdi& had aided things not c --,., ity 


inly expreſſed, Allen 22, 1 Leon. 236. 1 Roll. 63. Vent. exp: ofled, © 


3 2 Vent. 114. But by, 


HoLT C. J. and Roxtsy J. judgment in this caſe ought ] desied 
t to be for the plaintiff, by reaſon that for a general nu ch. caſe in 
nce an action upon the caſe lieth not (as it is granted) an Leonard to 


; | be Law. 
e offence here is a general nuſance; and, as, 1 S:1k 16. 


Horr C. J. faid, the offence being in the highway, that Aion for 
ade it a general offence, and although the plaintiff inhabits aue will 


G 5 * 5 by not I; - 
ar the highway, yet it does not give him a property in ſuch cept the ; 


IT Bart.” » 


and Rokeby ; 


ay; and in all the caſes where an action upon the caſe plaintiff has | 


th the plaintiff hath a property, as in the action for di- , Farticular 
erting the water-courſe to a mill, the plaintiff had a pro- 
rty in the water-courſe ; fo in the caſe between Baker and \fecial inju- 


Lear, that was a private way in which the plaintiff had Gre. Ela. 


ght; and he cited 3 Cro. 654. 2 Saund. 115. 664 
Rox BV J. ſaid the reaſons why an action lieth not for a Co. Lite. 


neral nuſance are, firſt, becauſe the king is intruſted with 5% 1s. 


Co. 73. 
e remedy for a general nuſance. Secondly, For the ag 6 


'oidance of multiplicity of ſuits. But it is objected that # 60 } 
re 15 a ſpecial damage, which was denied by HoLT and i Ro. 88. 
OKEBY, for the d | | was done in the high-? f. bs, 
for the damage in general was done in the high- pou 
; and as the plaintiff ſuſtained damage, all thoſe who g Co. 54. 8 
's that way have damage alſo; the plaintiff may have 112,113. a. 
ore inconvenience, but hath no other damage but what is 3 f. _ 
mmon to others. In an indictment for a nuſance in the 1Show.243. 
ghwiy, it is laid ad commune nocumentum omnium per viam 255. 
| | Nan Carth. 191. 
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3 Mod. 289. 1am euntium & tranſeuntium; and the preſent caſe is, tha 
6 M-d. 46. the defendant had made an annoyance to all that paſs in the 
Ld Reyrw. way where he had thrown down his rubbiſh ; the plaintif 
1 K 12 hath not any particular damage. And, : 

Con b 1860. Hor C. J. ſaid, that the damage on which an action i 


3 founded in ſuch a caſe, ought to be one peculiar and extrz. 
© wp. £6. crdinary damage And, 


The da= PRok1By J. ſaid, that it ought not only to import a dz 
eg mage but a tort alſo; and as to the caſe 27 H. 8. where; 
del, wan had a houſe on the one fide of the highway and land 
2 Cre. 446. on the other fide, and had not any paſſage from his houſe 
1 to his land, but only croſs the ſaid highway, there the high. 
36,566. way being ſtopped, Fitzherbert held that he might have an 
Cro. Elz. action, but Baldwin was of a contrary opinion; and, 
_ . J. ſaid, that the law hath been according to 
var g. 33g. the opinion of Ba/dwin ever ſince, and denied the caſe 2 
2 Rep. 79. Jones 156. to be law as it is there reported; and theſe two 
ry a; py jodges agreed that if an action were maintainable, the de- 
113. claration here is not ſufficient, for the damage ought to be 
certainly alledged, that the Court may judge in what the 
particular tort and damage conſiſt ; if the declaration had 
ended at per quod, it had not been ſufficient, then the al: 
legation afterwards is not ſufficient, for the cuſtomers are 
uncertain and not known. And, 


HoLT C. J. denied the caſe 1 Roll's Abr. 63 *. 


Caſe 39. Juxon & Ux' and Naylor. In B. R. 


1 A FIERI FACTAS bore teſte on a day out of term, and 
ment, bete whether it was amendable, or not, was the queſtion, 
i eln de. And it was granted, that a writ of enquiry is amendable, 
Godb. 78. for there is the roll by which it may be amend- 
[ 61 ] ed; ſo a venire facies, Cc. for there is an award by which 
It may be amended, and in the preſent caſe the Court would 
amend the fer facias if it could; but there is no award 
upon the roll for the fieri facigs by which the amendment 

can be made. | | 


For the damage muſt be ſpecially ſhewn where the words themſelves 20 
2 ationable. 1 Salk, 16. 1 Roll. 58. n. 1, 1 Cro. 140. 1 Roll. 34, 35 
30. Y 


The 


— 
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The King and Harris, In B. R. Caſe 4: 


AY INDICTMENT upon the ſtatute of 8 H. 6, for a Reftitution 


forcible entry, was found before the juſtices of the peace, ought to be 


but no reſtitution was awarded at the time of the convic- — bot 


tion, but at the end of two years and a half reſtitution of upon a con. 
the poſſeſſion upon this indictment was awarded to the par- YiQion of a 
ty ouſted 3 and now upon a motion (after deliberation) reſti- forcible en- 
tution was granted by the whole Court; for as the indict- alk. 313- 
ment was found, reſtitution ought to have been awarded 5: C. 
immediately, for the intent of the ſtatute was togive a pre- prongs k 
ſent remedy, and for that reaſon does not delay it till the Reſtitution 
quarter-ſeſſions, but impowers a private Juſtice to put the three years 
act in execution; but if he does not reſtore the party ouſt gia, beld 
ed, he does not put the act in execution as required. And, good. 
HoLT C. J. grounded his opinion upon 3 Co. tao. Ben- 5 Mod. 443 
ham's caſe towards the end: If a man is impriſoned upon ;eniunticnis 
the ſtatute of 14 H. 8. by the Cenſors of the College of ex gradia. 
Phyſicians, he ought to be committed immediately, and Hard. 97: 
there it is ſaid that the juſtices of the peace upon their view — : 
ought to commit the offenders immediately *, and for the 14H. 8. or 
me reaſon ought they upon g k. 6, to Bete reftitrion 5 Ji 
immediately, | ugh tt be 
ly, 8 Co. b. "Ir ; : immediate- 
2 Om Bull. x hy Fr 114 IM W 


* As caſg of a conviftien of a forcible entry upon view, upon the Rat, 


15 


* 


D E 


* 
Dun np a. — ——_— — — 


ait is 


162 | 
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88 Budge and Floyd. 


Rev a'ader HE caſe was this: John Floyd ſeiſed of the land in 
. queſtion in fee, upon the marriage of lis ſon ſettlesi 
and when to the uſe of himſelf for life, afterwards to the uſe of Joh 
it veſts. his ſon for rinety- nine years, if he ſo long lived, afterward 
M 8 to the firſt, ſecond, third and fourth iſſue of John the ſon in 
th-re B:&- tail male; remainder to the heirs male of the body of 7h 
3 the ſon; remainder to Jon the ſather, and the heirs mal: 
Rawm 2. Of his body; remainder to the right heirs of Jon the fi 
« Sd. 47. ther: Afterwards John Floyd the father makes his will, and 
Far. 63. thereby deviſes, (he having iſſue John the ſon by one ver 
ter, and three ſons by another venter, viz. Thomas, Pu 
and Peter,) that the ſame land, after the death of John hi 
ſon without iſſue male, ſhould go to Thomas his ſon, ani 
the heirs male of his body; and if Thomas ſhould de 
without heirs male of his body, to Paut and the heirs mal: 
of his body; and if Paul ſhould die without heirs male 0 
his bocy, kis brothers then not being living, then to Peter ani 
the heirs male of his body; then takes notice, that he 
would have the eſtate continue in his name and poſterity; 
but if there ſhould be no heirs male, then he limits it to the 
heirs female, &c. 

In the year 1679 Paul dies without iſſue; in the year 
1674 Thomas dies and leaves iſſue, under whom the defen- 
dants claim; in the year 1679 Peter dies, having iſſue the 
leffor of the plaintiff 3 in the year 1684 John dies without 
iſſue, but had at firſt ſuffered a recovery to the ſame uſe: 
as are limited by the will; this ſeemed to be the effect and 
ſubſtance of the caſe z in which the queſtion was between 
the ſon of Peter, the leſſor of the plaintiff, and the afſignees Wl 
under T homas. | 

HoLT C. J. gave judgment for the plaintiff, and deliver- 
ed the opinion of the whole Court for the plaintiff. 


"F 


W3 
— 


And 


De Term. S. Hill. 11 Will. 3. 


And the firſt queſtion was, whether the remainder limited 

Peter was a eontingent remainder, or a remainder veſted ? 

it were a contingent remainder, judgment would have 

en for the defendant. And it was objected from the bar, 

it the remainder to Peter was. contingent, for that the 

prds limit it to him after'the death of Pau! without iſſue | 
ale, *his brother's then not being living; ſo that Peter “ This b 
as not to have the land if his brothers were living, when r- * 


u died without iſſue, * | theſe word 
nis bro» 
thers then not bei g jivirg.” 


But the Court held this to be a remainder veſted; for the 
prds his brothers then net being living; are no more than a 
petition of what was before expreſſed ; the deviſe was 
Thomas and the heirs male of his body, then to Paul and 
> heirs male of his body, then to Peter and the heirs male 
his body; ſo that Pets could not take if his brothers 
re living, for Thomas and Paul muſt be dead before the 
fate —_ come to-Peter.; then though it be expreſſed in 
ect terms, that Peter ſhall not have the eſtate, but. only 
er the death of Paul without iſſue, his brothers then not 
ing living, which was implied, (for the eſtate of Thomas 
d Paul could not be determined during the time that they 
re living,) ſuch expreſſion or repetition of words which 


his Tre contained in the prior limitations ſhall not make the 
an ainder to Peter to be contingent ; then ſuppoſe the re- 


ainder to Peter were upon a contingency, when Paul died 
thout iſſue male, his brothers then not being living, the 
ntingency would have happened, and the eſtate of Peter 
ght then to veſt : But put the caſe, that Thomas had died 
zving a ſon, and Paul had then died without iſſue, the 
thers of Peter tlien not being living; if ſuch conſtruc- 

dn be made, that the eſtate of Peter then would have 
ſted, violence would be done to the firſt words of the 

ll, which give an eſtate to Thomas and the heirs male of 
body ; but the eſtate. of Thomas did not determine during 

life of his ſon, and yet the eſtate of Peter commenced _. 
the life of the ſon of Thomas ; if it was to commence ['64] 


Out | 
ſes en the contingency happened, ſo as to make the eſtate 
1nd Peter to commence upon a contingency, this would 


tradict the expreſs limitation and words in the former 
rt of the will. Beſides, the intent of the teſtator appears 
be, that the eſtate ſhould continue in his name and po: 


ſtecity 


* 
N 
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[64] ſterity; and by ſuch conſtruction, as makes this to be a 
contingent remainder, it might happen that the heirs fe- 

male, who are not of the name of the deviſor, might inhe- 

rit before the heirs male are extin& for the limitation is to 

the heirs female in the laſt clauſe of the will): As put the 

caſe ; Peter having a ſon and a daughter, Paul dies without 

iſſue, Thomas ſurviving, who afterwards dies without iſſue; 

here the contingency does not happen; for T homas was a- 


1 live when Paul died without iſſue, and ſo the limitation to 


take effect Peter and his heirs male will never take effect, contrary to the 
contra'y .® expreſs intent of the deviſor. | 

tent ef de. And HoLT, C. J. cited Cro. Car. 185. Spalding and 

viſor. Spalding, which is an expreſs authority in point; there a 

g 2 '!- man had three ſons, and deviſed lands to John and the heirs 

. of his body, after the death of A. and other lands to Millian 

and the heirs of his body, and other lands to T homas and the 

heirs of his body; and if 2 died during the life of A. 

then his land to go to William, Se. Fohn did die in the lite- 

time of A. but left a ſon of his body; and it was reſolved, 

that William ſhould not have the land; becauſe Jain did 

not die without iſſue; for by the limitations to the other ſons 

it appears that the deviſor intended an eſtate-tail to all of 

them, and it was not to be conſtrued a contingent remain- 

der, or limitation to John, to abridge the expreſs limitation 

to him of an eſtate-tail. So when a man deviſed: his houſe 

after the death of his wife to his ſon, then as follows, 

* And if my three daughters, and either of them, over-live 

* their mother and brother, and his heirs, then they to have 

it, and after them J. W. and R. W. &c.” and whether 

this was a contingent eſtate, and whether it were performed, 

two of the daughters dying in the life-time of their bro- 

thers, were the queſtion ? And it was reſolved, that this was 

2 Cro. 185. no limitation contingent, but ſhews when it ſhall commence. 

| 2 Cro. 416. 1 

[65] Bur an objection was made by WAI SHT, ſerjeant, that 

2d queltien, here was an executory deviſe to Thomas and his heirs male, 

whether it to commence after the death of John without iſſue male, 

mediate of. and therefore it is void; for the limitation made by the 

tate veſted the teſtator is this, “After the death of my ſon John with- 

6 heirs male of his body, & c.“ ſo that Thomas could 
3 have no eſtate until John was dead without iſſue male. 

r oa. And it was agreed by the Court, that if a man ſeiſed in 

— — fee in poſſeſſion deviſes his lands to another after the death 

without if. of A. without iſſue, it is a void deviſe; for the law will 

| never 
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never expect ſuch a remote contingency, as the death of fue ir exe. 
another without iſſue, and therefore the deviſe upon ſuch a TS - 
contingency is void: But here is not an executory but a B. were te- 
preſent deviſe ; for Join Fleyd, the father was ſeiſed in fee nant in © l, 
of the reverſion after the death of John his ſon without iſ- OT. 
ſue male, which reverſion he had power to diſpoſe of by his ge. 
will; then as he deviſed that to Thomas and the heirs male 3 Cre. 323. 
of his body, after the death of John without iſſue male, Rel Abe. 
ſuch deviſe was an immediate deviſe, which was then Poph. 38. 
veſted in the deviſee; and the words, “after the death of 4 Co. 30. 
my ſon Fohn without heirs male of his body, only ſhew — any — 
when the deviſe ſhall take effect in poſſeſſion, And he com- 2 Bie. Abe 
pared it to the caſe 10 Co. 107. A leaſe was made for 488. 
ninety-nine years, if the leſſee ſo long lived; and after- © La. Ray. 
wards the leſſor granted the land demiſed to another for | 33 
life, habendum after the death, ſurrender or forfeiture of the Rep. 468. 
lefſee ; this was adjudged a good grant for life, and the 

habendum only ſhewed when it was to come into poſſeſſion. 

It was alſo objected by WRIGHT ſerjeant, that here 34 queſtion, 
John Fleyd the father had but an eſtate-tail, and ſo could wheater the 
not make a deviſe of it; for by the marriage ſettlement the — 
eſtate was limited to Join the elder for life, then to Jan the not tuch as 
ſon for ninety- nine years determinable on his life, then to co never 
firſt, ſecond and third ſon of Jou the ſon in tail male; then 3 2 
to John the ſon and the heirs male of his body; remainder fore void. 
to the right heirs of John the father; ſo John the father was 
ſeiſed for life, with a remainder to him in tail male, the re- 
mainder to him in fee, and by conſequence the deviſe made 
by him was void, | LT 

And it was agreed by the Court, that if Fohn the father 
had no more than a remainder in fee, his deviſe would be | 66 } 
void; for he would have given no eſtate by the will, but 
what the deviſees would have had by force of the eſtate- 
tail; for upon the death of John the ſon without iſſue male, 
by force of the eſtate limited to Join the father in tail male, 
the land would deſcend to Thomas and the. heirs male of his 
body, then to Paul and the heirs male of his body, then to 
Peter and the heirs male of his body, in the ſame manner as 
it is deviſed to them, and afterwards to the heirs genera] of 
the deviſor; then they would not have taken by the will, 
but by deſcent. But in this caſe Join the father had not the 
fee in him by way of remainder, but it was in him as his 
old reverſion ; then as he deviſed that to Thomas and the 
heirs male cf his body, Thomas had an eſtate tail hers the 


reverſion; 
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reverſion; for when a man creates an eſtate-tail, the te- 

nant in tail holds of him in the reverſion, who holdeth of 

the Lord Paramount; and therefore after this deviſe Jolu 

the ſon ſhould hold of Thomas ; to whom the reverſion was 

deviſed; and if the Lord avow, he ought to avow upon 

A. having Thomas as his true tenant, and not upon Jon; and for the 
remainder reaſon, that the deviſor had the reverſion in him, and not 
e any the remainder, the. deviſe is good. And this diverſity be- 
ce, deviſes tween a reverſion and remainder is agreed 2 Co. 51. a. If 
to cne Say there be tenant in tail, remainder in tail, and he in the re- 
3 "© mainder grants his eſtate during the life of the tenant in tail, 
the other in the grant is void ; for his grantee cannot have any benefit 
fee; good by it; but if there be tenant in tail, reverſion in fee, and he 
_— in the reverſion grants his eſtate during the life of the tenant 
tene. in tail; this is good, for the grantee ſhall have the ſervices 
Yelv. 149. which the tenant in tail ought to perform; but if the will 
: 5 could not ſtand with the rules of law, the recovery ſuffered 
2 Blick. by Fohn the ſon, being to the ſame uſes as the deviſe, will 
Com. 175- make the eſtate good to the leſſor of the plaintiff, And 


: 7 Ce. 10h. therefore judgment was given for the plaintiff.“ 


1Salk. 115, 73. 1 Ro. Ab. 511. Pop. 35. 1 Saund. 151, 1 Salk. 188. 2 Vern 
264. 2 Bac. Abr. 495. 2 Ld. Ray. 997. 1 Term Rep. 466. 


*The judgment of the Court was, that it was a remainder 
veſted in Peter ; and this judgment was affirmed upon error, 
both in the Exchequer, and Houſe of Lords. Judge Blen- 
cowe's MSS. Vol. I, fo. 139, 1 Salk. 232, 


[67] Gage and Acton, 9 Will. 3. rot. 293. In B. R. 
Caſe 42. ; 


Vide 1Salk. 5 
653 's C. TYEBT for rent againſt the defendant as adminiſtratrix 
Where due in the life-time of the inteſtate. The defendant 
Marriage 


8 pleaded, that the inteſtate in his life-time entered into an 
ſha!l ei- . , 
charges Obligation to her of 2000]. when ſhe was ſole, which was 
bond to not yet fatisfied, and that ſhe had not aſſets præter, Ee. 
—4 obit- which ſhe retained for the debt upon that obligation. And 
| $alk.325. upon the whole the caſe appeared to be, that the inteſtate 


8 K. entered into an obligation to his wife dum ſo/a in her own 
Su proper name; the condition of which was, that if the in- 


teſtate, with whom a marriage was then intended by the 
defendant, ſhould leave her worth at the time of his deceaſe 
the ſum of 100 ol. in goods and chattels, or if his executors 
or adminiſtrators ſhould pay her 1000]. within ſix months 


aſter 


Fl 


— 
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aſter his deceaſe, then the obligation to be void, After wards Cafer B R. 
the obligor and obligee intermarried, the huſband died, and felt 35. 
the wife took out adminiſtration ; and to the action brought Lilly' Ent. 


for rent on leaſe due from the inteſtate, the defendant plead- 214. 


ed retainer toſatisfy this obligation. 
The queſtions were two; Te 

Firſt, Whether an adminiſtrator could plead a retainer 
for debt upon a bond to an action of debt for rent? | 

Second, Whether the obligation was not diſcharged by 
the intermarriage of the obligor and the obligee ? 

As to the firſt queſtion the whole court agreed, that an 
executor or adminiſtrator might plead a retainer for ſatis- 
faction of a debt on bond to an action of debt for rent, for 
they are of equal degree; and then a man may retain for Lev. 26. | 
the ſatisfaction of a debt due to himſelf againſt another debt ; 
not being of an higher nature; and ſo ę contra, a man may 
retain a debt due 2 rent againſt an action for a debt on 
bond; but the caſe of Godfrey and Newport, 2 Ven. 481.” 1 
is good law ; for if an action be brought for rent due from 5 
a teſtator, the executor ſhall not plead a bond made by him 
not yet ſatisfied, nor e centra; for being of an equal degree, | 
one cannot be a bar to the other ; and in ſuch caſe there is [ 68 ] | 
no difference between rent due upon a leaſe by parol and a © | 
leaſe by indenture; for in both caſes, the rent is of the ſame Skin. 40g, | 
quality, and the one may be retained againſt a debt due upon“ o I 
bond, as well as the other. Vide the caſe Paſ. 5 Ann. in 1 
C. B. between Stonehouſe and Ilford accordant. | = 

As to the other point, it was reſolved by Tux ro and 
GovLD Juſtices, that the marriage in this caſe was not a - = 
diſcharge of the obligation | SS 

GovuLD J. admitted, that the feme before marriage might | 
have releaſed the obligation; and that by the marriage ſhe | 
made a releaſe or extinguiſhment of all preſent contracts to | 
be performed in futuro, in præ ſenti, or upon a contingency :_ .-4- 
But they ſaid, that here was not any thing to be performed | | 
during the coverture; and the obligation could not be ſued | 
during the coverture, then the marriage muſt be only a ſuſ- 
penſion, and not an extinguiſhment of the debt due by vir- gatk. 306. 
tue of the obligation ; for it does not become due till after Hob. 10. 
the death of the huſband ; the condition is parcel of the ob- Hutt 1 
ligation, and by the condition it appears, that nothing is due . 
until after the death of the huſband, and the obligation can- 5 
not be put in ſuit until the condition is broken. 28 H. 8, 

31. Beſides, here it was the expreſs intent of the parties, 5 
| that 


— 6 
— =_2 = 
FR 
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that the obligation ſhould be of force after the death of the 
huſband; the marriage is mentioned in the condition, and 
medus & conventio vincunt legem. And this is not like the 
caſes which make the marriage to be a releaſe of a debt, 
and which are founded upon an abſolute contract, for here 
the contract is qualified; and they relied upon the caſes 26 
| H. 8. J. b. If a man gives a bond to his wife when ſole, 
: | and they marry, and are afterwards divorced ; debt lies 
after the divorce. A man promiſes a woman, that if ſh: 
ſurvives him he will leave her 10ol. and afterwards they in- 
= termarry, and the wife ſurvives; ſhe ſhall recover in 
= afſumpſit againſt the executor of the huſband, for the lay 
= | will not make a releaſe againſt the intent of the parties ; and 
the marriage, which was the cauſe, does not deſtroy the 
promiſe created by it. Hob. 24 b. Hutt. 17. And altho' 
Hos arr differed in opinion, yet he agreed, that an obligation 
ſhould he in the ſame caſe as a promiſe; and in caſe of ſuch 
[ 69] 3 promiſe, it was alſo reſolved, that the marriage is not a re- 
leaſe ; and this was affirmed in the Exchequer- chamber. 
2 Cro. 571. In every caſe marriage doth not releaſe the 
action of the wife; for if a man marries the executrix of 
the obligee, the action is only ſuſpended, not releaſed, for 
after the death of the huſband it revives. 
Dyer 6, 7. But HorLrT C. J. contra ſtrongly ; who ſaid, that the other 
' judges termed this a qualified contract, plainly contradiQing 
Hob. 156. the text of Litt/eton, who ſays, that an obligation witha 
4 aw eng condition tuture is debitum in preſenti, tho' payable at 1 
g. „future day, and may be releaſed by the words, * all de- 
Vent. 344. mands;“ and the words of the lien are in the preſent tenſe, 
2 C0. 170. cognovit ſe teneri, ard not in the future, and for that reaſon 
„ the marriage Is a releaſe, For, 
5 Co. 70, b. Firſt, A man canyot be indebted to his wife. 
IS Secondly, As by the condition the payment is not required 
9 F during the coverture, yet an obligor may pay before the 
11it. 264, condition is forfeited; and the huſband in ſuch a caſe might 
b. 343, b. pay the penalty in diſcharge of his obligation before the 


— . day, but he cannot pay it to his wife. 11 H. 4. 40. 

178. Thirdly, marriage is an actual payment; for if a ſtranger 
avg 935» was bound to the woman, payment to her after coverture 
Velo. 1:6, would not have been lawful payment, but it ought to have 
160. been made to the huſband. N 

cn 99: Fourthly, The huſband acquired it by the marriage ; fer 


5 ab 325, if a ſtranger had been bound to the wife, the huſband might 


2 


300 391- have releaſed it; and he ſaid, that the caſes cited do not 
: warrant 
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warrant the contrary opinion; the marriage of the obligor 1 a 
with the executrix of the obligee is not a releaſe, becauſe 3. 
ſhe had it in auter droit, to the uſe of the teſtator ; and for Co. Lite. 
this reaſon if a man | para: of a term either as executor, 0p , 
or in right of his wiſe, purchaſes the inheritance, the term b. 186, a. 
is not merged ; otherwiſe if he were poſſeſſed of the term Hob. 10. 
in his ewn right. Where the man and his wife were di- 1 * 
vorced, as the caſe was 26 H. 8. the marriage was avoided ; 345. N 
and he ſaid, that he agreed to the caſes 2 Cro. 571. Hob. Br. Execu. 
216. But there is as much difference between thoſe and Ci. f. 
the preſent caſe, as there is between a condition precedent 114, pes 
and ſubſequent; for though the promiſe is made in præ ſenti, ill con. 320. 
yet the action or the duty thereupon is future and contin- 3 fit. 202 
gent, and until a breach happens no action or duty ariſes; L 70 ] 
but in an obligation the lien-or duty is immediate; and if 

ſuch a promiſe had been mide by a ſtranger, the huſband 

could not have releaſed it, for no poſſibility of a duty was 
accruant to the huſband. But if the wife had a future right, 

which by poſſibility might happen during the coverture, ) 
there the huſband might releaſe, becauſe of ſuch a poſlibt= 

lityz and as to what was advanced, that the intent of the 

parties was accordant, the intent of the parties ought not 

to change the efficacy of lawſul acts; therefore he was of 


Opinion for the plaintiff But the other judges for the de- 
fendant. | | | | 


: - 
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| Caſe 43. The King and The Inhabitants of Chalbury. 


* ON ACR TIORARI the caſe appeared to be this: 
ee An order was made for the removal of a pauper by 
from con- two Juſtices of Warwickſhire to Chalbury in Oxfordſbire, 
on to which pariſh did not appeal to the order, but obtained ano- 
world. ther order of two juſtices to remove the pauper from Chal- 
bury to Farringdon in the county of Berks ; and now it 
was moved to quaſh the ſecond order. 
Hor C. J. and GovLDd were of opinion that the ſecond 
order was ill, as thereby the party was removed to a new 
pariſh; for Chalbur y not appealing to the order made by the 
juſtices of Warwickſhire, who ſent the pauper to them as 
to the laſt place of ſettlement, is concluded from ſaying 
that Farringdon is the laſt place of ſettlement, for if it were, 
- Chalbury would have the advantage of it upon the appeal. 
TuxrToN doubted, and it was adjourned. ” 


Caſe 44. Aſhmede and Ranger. Trin 11 W. 3. rot. 752. 
| In B. R. 


| de ag RESPASS quare clauſum fregit & arbores fuccidit. 
dewn ir es The defenda:it pleaded ſon frank tenement; the plaintiff 
e replied that the land was copyhold granted to him and his 
— take heirs in fee; that by cuſtom a copyholder ſhall have timber 
them for re- for repairs: that his tenement wanted to be repaired, and 
— 18 that there was not ſufficient timber for repairs. To which 
2 Salk. 638. it was demurred ; and NoRTHEY argued that the Lord of a 
S. C. copy hold may cut dewn the trees without a cuſtom allowing 
A him ſo to do, for the copyholder is but a tenant at will, and 
[ 52 J cannot cut down trees but for neceſſary repairs, and conſe- 
quently the Lord may cut them down, otherwiſe nobody 

can have the benefit of them. But in this caſe where the 
copyholder by cuſtom may fell for repairs, if the Lord take 

ſo many trees as not to leave ſufficient for repairs, perhaps 

an action of the caſe lies, but not treſpaſs. But the Court 

thought 


— 
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thought that the Lord could not without cuſtom cut down Caſes B. R; 
the trees of his copyholder, and if he did ſo, Treſpaſs Z* 6 
would lie againſt him for it. g Sq 


In this caſe on demurrer, Hor, * J. held that Cro. 
Fliz. was not law. See Cro. Eliz. 292, 499, 631. 11 
Mod. 18. 12 Mod. 379. Gilb. Ten. 236. 1 Br. Abr. 


485. Le. Raym. 551. 3 Term Rep. 391, 746- 


Caſe 45. 


Clarke and Smith. In C. B "wean 

. | ſame eſtate 

| 2 is deviſed to 

EITTeTMENT. Upon not guilty pleaded a ſpecial ver- a man 


- s. # ich he 
di was found to this effect. A man ſeiſed in fee de- VO"? NY 


viſes land to his wife for life, and after her deceaſe to his taken by 


next heir at law and to his or her heirs; provided ſuch heir deſcent, de 


ſhould pay tool. to ſuch perſon or perſons as his wife by will ang tobe 


or other legal writing ſhould appoint, and his land ſhould natwith- 
ſtand charged with the ſaid 100l. The devifor dies, and ſtanding the 
left a daughter, who had one ſon and died. The wife dies 9 
without making any appointment to whom the 100l. ſhould 1 Salk. 241, 
be paid; the ſon of the daughter enters and dies without S: C. 


iſſue ; and the diſpute was between the heir maternal of the — 


ſon who brought the eje&ment and the heir paternal who 2 Syd. 80. 


was the defendant (the ſon being dead without iſſue ;) there. Mod. Cates, 
fore whether the ſon took by the will, i. e. by purchaſe, 1 
by deſcent, was the queſtion. And it was reſolved by the S. C. 
whole Court, that judgment ſhould be for the plaintiff, for wg 5-4 
the heir took by defcent, and not by the will; and it would 128. 
be miſchievous if every little legacy thould alter the courſe Lex. Man. 
of deſcent, upon which the heir might plead to the obliga- e 
tion of his anceſtor riens per deſcent ; and here the legatee Salk. 423. 
would have had no prejudice, and the land was charged in 2 Lev. to, 
the ſame manner as if conſtruction were to be made that þ? 

the heir ſhould take by purchaſe, and the legatee would 1 
have the ſame remedy in Chancery. 145. 
And TRxERY Chief Juſtice ſaid that this proviſo makes [ 73 ] 
neither a condition nor a limitation, for the wife might make _ 593» 
an appointment to a perſon not capable, and the intent was Bendl. 68. 
not that ſuch perſon ſhould have the land, for it is deviſed to Cro. Car. 


the heir; and this reſolution is warranted by the caſes 1 8 


Roll 625. 3 Leon. 64 And Gilpin's caſe 1 Cro. 161. 313, 84% 


6 . N 2 . : 1 Co. 10 
That if a man deviſes land to his heir in fee upon om 2 
| 9 23. 
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1 Roll. 839. tion, his heir ſha!l take by purchaſe, and the opinion 2 
2 Roll. 4:15. Mod. Rep. 286. by two judges, that if a man deviſes land 
3 . to his heir, paying 20l. the heir ſhall take by the will and 
iet by deſcent, is unintelligible and ill reported. For if a 


Ld. Raym. 

206. : man deviſes land to his heir charged with a rent iſſuing out 
+ 449 $4 of it, the ſon ſhall take by deſcent. Judgment for the 
as. plaintiff. lakh | 


2 Com. 


Dig 26. Powel on Dev. 363. 2 Str. 798. 804. Dyer 124, 371. 3 Leon. 70. Ero, 
Eliz. 833. 919. Mo. 644. Vaugh. 271. Hard, 204. 1 Ro. Abr. 626. 


* 


#7, See Clark againſt Pay. Cro. El. 313. Leach's edition, 
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Anonymous. Caſe 46. 
A LartiTrAT was awarded againſt four defendants, who _—_— 
were arreſted thereupon, and gave their appearances pay the coſts 
ſeverally by different attornies, and afterwards the plaintiff * bes- 
was nonſuited by every one of them ſeverally, for not de- 1 
claring againſt them in two terms, and 308. coſts awarded to titat was a- 
every one of the four defendants ; but it was held ill: For **%4 
by HoLT C. J though the plaintiff might declare againſt 8 
them ſeverally, yet as the writ was awarded againſt them though they 
jointly, and the plaintiff was nonſuited before any declara- appeared e- 


. a lly b 
tion, there ought to be but one nonſuit for all of them. 4. 


tornies 
where the nonſpit was for not declaring againſt them in two 4 * 


Day and Snelgrave, In BR, Cafe 47, 


2 ITION tothe Admiralty was moved for, for that 2 
the libel there was againſt a ſhip for wages due to the % Am. 
maſter ; and it was ſuggeſted, that the wages of the maſter ralty in a 
accrue upon a contract within land. NoRTHEY contra; {vit for 14 
That the maſter is but a mariner, and the ſhip is liable for after of 4 
his wages; and that no prohibition will lie for them in the chip. 

caſe of a maſter, no more than in the caſe of the mariners; 

at leaſt the party who prays a prohibition ſhall be compelled 

to give ſpecial bail to the ation here, But the Court 

thought that a prohibition ſhould go; for a libel there is al- 

lowable for the wages of the mariners only, and not of the 

maſter. Raym. 3. And if a prohibition ought to be | * 
granted ex debito juſtitiæ the Court will not compel the party 

to find ſpecial bail, if it is not conſented to. | | 
| Preſgrave 
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Caſe 48. Preſgrave and ——, In B. R. 


IN an information or aQtion upon a penal ſtatute, brought 
re 2 1 by a perſon qui tam, &c. the defendarit heed not find ſpe- 
33 an cial bail, if it is not upon the ſtatute of 11 & 12 Will. z. 
info mation for an offence in the exportation of wool; and then not 
eration only the penalty, but the cauſe of action ought to appear 
« penal Ila in the writ, and the defendant ought not to be arreſted upon 


tute. a general /atitat with An ar etiam bille, Cc. 


Caſe 49. Gregory ant Walcup. In B. R. 


Bill ef x- A CTION upon a bill of exchange; and the plaintiff de- 
charge, clared, that one Mi/burn drew a bill.of exchange upon 
ot ried, George Wa'up in London, to be paid to the plaintiff's order 
g Salk. 12), at double uſance at Amſterdam, and the bill was dated the 
129, S. C. 26th of October, 1699, and by that the double uſance ex- 
Cat. B. K. pired the 26th of December, and hy the cuſtom of merchants 
410 | - 4 hogs NOTES 
Show, Rep, the perſon upon whom a bill is drawn hath three: days of 
39. race for the payment in Englaud; and eight days of grace 
- 8 in Holland. The bill was tendered to Walcup on the 3oth 
of December, who accepted of it, by which he became 
liable; & ſuper hoc pred (the defendant) eiſdem die & anne 
ſuper ſe aſſumpſit quod iſe pred” denarios in eadem billa content 
eidem G. bene * & contentare vellet ſecundum tenorem 
& effeflum bil/z pred'. And it was moved that this was ill 
by Sir BR TH. Shower and DEE; for the bill was not 
tendered or accepted until the goth of December, which 
was the laſt day for the payment; then as the defendant 
promiſed, as it was alledyed, on the ſame day, according to 
the effect of the bill, it was a thing impoſſible, for the pay- 
ment was to be at Anſler dum, which could not be on the 
fame day, and therefore the plaintiff had not declared well; 
{ 76 ] for he ought to have ſaid, that by the cuſtom of merchants, 
if a bill was accepted, the acceptor obliged himſelf to make 
payment to the perſon who tendered it, &c. And, 

Sir BARTH. Shows ſaid, that it was proved at the 
trial by a public notary, that if a man accepts a hill payable 
at Amflerdam, he ought to aflign a houſe where the money 
ought to be paid, otherwiſc it is not a good acceptance, but 
the bill may be proteſted ; and if this bill had been tendered 
within the term of the double uſance, and no houſe for the 


payment 
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payment at Amſterdam aſſigned, it might have been pro- 
teſted ; but after the uſances were expired, he doubted whe- 
ther ſuch protefts could he made. | 

But it was faid on the other ſide, and reſolved by the 
court, that judgment ſhould be for the plaintiff; for the al- 
legation of any promife for payment was not needful, for 
the acceptance is an actual aſſumption, and the declaration 
need not alledge more; and altho' ſome houſe where the 
money ought to be paid at Anſferdam ſhould- be named, 
otherwiſe the party may proteſt the bill, yet if it is accepted, 
the acceptor becomes liable thereby. RE Mes 

And HoLT, C. J. ſaid, that if a bill of exchange is 
drawn upon a man, who refuſes it, a ſtranger may accept it, 
for the honour of the drawer, and by ſuch acceptance he 
becomes liable. | | 

And it was agreed in the ſame cafe, that a bill of ex- 
change, payable to the order of a perſon, ſhall be paid to 
him or his order, for it is tantamount, 


Dr. G:oenvelt and Dr. Burwell and others, Cenſors Caſe 50. 
of the College of Phyſicians. 


ACTION for treſpaſs in aſſault, battery, wounding, Power of 
and falſe impriſonment. | the cenſcrs- 
The defendants, as to the beating and wounding, d lege of phy- 


for that by letters patent dated the 23d of September, 10 H. L 77 ] 
8. the King granted, that they, viz. the doctors of phyſic TEIN 491» 
in London, ſhould be a _ and perpetual community, 18alk. 496. 
per nomen Pre ſidentis & Collegii ſive communitat facultat* S. C. 
medicin” London, c. and that they might make bye - laws; oi 8 
& quod quatuer ſingulis annis eligerenter qui haberent ſcrutinium, 82 M. 146; 
correctionem & gubernationem omnium & ſmgulorum diatæ civi- 100, 263. 
tetis medicorum & aliorum medicorum forinſecorum facultate : 8 
illa utentium infra eandem civitatem & ſuburbia, ac infra ſap- 10 Co. 103, 
tem milliaria in circuitu ejuſdem, ac punitionem eorundem pro . * 
a w9 in non bene exercends, Ec. per fines. amercia-.** 8 Fe 
menta & impriſonamentum corporum ſuorum ; and that theſe !; Co. 19, 
letters patent were confirmed'by an act of Parliament of 14 43, b. 

H. 8. And that the 1ſt of January 8 Will. 3. the plaintiff 

exerciſed the art of phyſic in London, and that he admini- 

ſtcred bad and unwholſome phyfic to one, and that the ſaid 

woman and her huſband complained to the defendants, be- 
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ing then the cenſors of the ſaid college; upon which com. 
plaint the plaintiff was ſummoned before them, and upon 
examination they found him gullty in adminiſtering unwhol. 
ſome phyſick, by means of which the ſaid woman languiſh. 
ed; and thereupon they fined the plaintiff 2ol. and 
made a warrant under their hands and ſeals to ——— why 
was alſo a defendant, to take the plaintiff, who took him 
purſuant to ſuch warrant, and canveyed him to priſon, 
which is the reſidue of the treſpaſs of which the plaintif 
complains. The plaintiff replies prateſtando, that there are 
no ſuch letters patent, and no ſuch act of parliament ; ang 
prote ſt ando, that the plaintiff did not adminiſter ſuch un- 
wholſome phyſic ; that the defendants of their own wrong 
committed the treſpaſs ; ab/gue hog qued, that the plaintif 
was taken and committed by torce of the ſaid warrant : And 
to this jt was dem:'rred. And this caſe was divers time; 
.argued, and many exceptions were taken to the plea and 
to the replication ; and now this term judgment was given 
jor the defendants. And, $5: | 
HouT, C. J. delivered the opinion of the Court; and 
ſaid, that the reſt of the judges were agreed, that the te- 
plication of the plaintiff was ill, and that the plea of the 
defendants was good. The plaintiff in his replication tis. 
verſes the taking by the warrant mentioned in the plea of 
the defendants ; and this is ill both in ſubſtance and in form; 
{ 78 ] for in point of form he ought nat to traverſe the taking by 
force of the warrant, but that there was not any ſuch war- 
rant; for if it were neceſſary that the arreſt of the plaintif 
ſhould be by the ſame warrant that was mentioned before in 
the pleading, then, if the defendants had ſhewn in thei 
plea another warrant than that which was ſhewn at the time 
ef the arreſt, the plaintiff ought not to have ſaid, that he 
was not taken by this warrant, but that there was not anf 
ſuch warrant. But the replication is not good in point ct 
ſubſtance; for the plaintiff ſeems to intend, that the wal 
rant by which he was arreſted was not a good warrant, |! 
which reaſon he would take advantage of it: But admitting 
that the warrant upon which the plaintiff was arreſted us, 
unlawſul, yet the plaintiff ſhall not have advantage of it, | 
there was another warrant which was lawful to take him al 
the ſame time; fer if there are two warrants, the one hau. 
ſul, and the other unlawful, and the party is taken upon the 
ill gal warrant, yet he who apprehends him may juſtify him- 
— felt by the authority of the legal warrant ; ang this my 
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by the caſe Mich. 24 Ed. 1. Fitz. Avowry, 232. cited 3 
Co. 26. a. If a man takes a diſtreſs for a thing for which 
he had not good cauſe of diſtreſs, but had good cauſe of 
diſtreſs for another thing; if a replevin is brought, and 
he comes into court, he may avow for which thing he 
leaſes. | | 

F Then when it is confidered, whether the plea of the de- 
fendants was good ; to which it had been objected that it way 
ill for the uncertainty; for the cauſe of the commitment be- 
ing traverſable ought to be alledged with certainty. Second- 
ly, That by the plea it appears, that the plaintiff was fined 
and impriſoned alſo ; the Cenſors (of the College of Phy- 
ſicians, the defendants) haye authority to impoſe a fine, 
and to impriſon for non-payment of that fine, or they may 
impriſon for the offence ; but they cannot both-fine and im- 
priſon for the ſame offence, as in this caſe; for it does not 
appear that the impriſonment was for non-payment of the 
fine, but the plaintiff was both fined and imprifoned, and 
ſo was twice puniſhed for one offence. Lhirdly, The plea 
does not ſhew that the plaintiff was one of the College. 
Fourthly, The plea makes no anſwer to the aſſault; it does 
not ſhew that there was any aſſault, or ſet forth any juſtifi- 

cation of it. | 
But HuLT C. J. ſaid, that the Court held the plea to be 
good, for it goes to the whole declaration; as to the battery 
and wounding the defendants plead Not guilty, as to the re- 
ſidue of the treſpaſs they juſtify ; and the reſidue of the 
treſpaſs comprehends the aſſault, and every other part of 
the declaration to which the plea (of not guilty) does not 
extend: And there is no need that the plaintiff ſhould be of 
the college ; for it appears that he exerciſed his faculty with- 
in London, and the cenſors have juriſdition within Londen 
and the ſuburbs, and ſeven miles in circumference ; and it 
appears by the words of the charter, that the cenſors have 
power to puniſh by fine and impriſonment; and how they 
cxeiciſe that authority we do not inquire, as it will be ap- 
parent afterwards in the anſwer to the firſt object ion, and 
which is the moſt material one. In anſwer to the firſt ob- 
jection then, we ſay, Firſt, That the cauſe of the com- 
nutment is not traverſable. Secondly, If it were traverſ- 
able, it is ſet forth with certainty enough. "That the cauſe 
ct commitment is not traverſabſe appears by the authority 
which the cenſors have by the act of parliament : for by it 
they are conſtituted judges of fact, what is a male admi- 
| niſtration 
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nitration (of medicines) and what is not: And they arg 

judges of record, for they have authority to impoſe fine and 
Power of impriſonment; and when a new authority is conſtituted, 
3 with power to fine and impriſon, the perſons inveſted with 
— ſuch authority are judges of record; for that very thing 
Santo proves a court to be a court of record, viz. the power df 
3 % *©- trning or impriſoning; for courts which are not of record can 
1 Co tog. neither fet a fine nor commit any one to priſon. 8 Co. 38, b. 
Der az, And there it is proved, that the leet can impoſe a fine, be- 
* - Poo cauſe it is a court of record; and foraſmuch as the ſtatute 
Os. ii; W. 2. II. impowers the auditors to commit the accountant 
Ms: 479. to prifon, the auditors are thereby made judges of record: 
= ws as is obſerved 10 Co. 10, 43. a. 2 Inſt. 218. Then the 
1 KRK. cenſors being conſtituted judges of the matter, that which 
"FS they have done as ſuch they ſhall not be anſwerable for; 
22, £8; and that a judge ſhall not be anſwerable for an act done by 
C.c.Ca.. him as a judge, appears by 12 Co. 24. and the cafes there 
567, cited. 'Tfueit1s, that if a juſtice of peace iſſue his wal. 
5 w fant to impriſon the party, or to arreſt nim until ſuch time 
80 } as he can be brought before him, or if the commiſſioners a 
27 AT. Pl. bankrupts commit a witneſs for refuſing to be examined, i 
n determined, in an action, whether they have pur- 
bog >  fued their authority or not; for their act in this reſped 
#2 Lu. 43, is only miniſterial; and the commitment is not intend- 
8 ed as a puniſhment, but only as a meſne proceſs to 
Lei bring the party to juſtice, or to make him do his duty.— 
36, L), My Lord Co kx, it is true, ſays in Dr. Benham's caſe, d 
1 2 Co. 121. a. that the cauſe of commitment was tra verſable; 
4. 44. 2 but this opinion was there given eiter, and was not eſſentia 
23 Co. 3. to the caſe in judgment; for there the queſtion was, tor 
13 practiſing without the licenſe of the college, for which the 
Fre: 61. Party cculd not be impriſoned; and Dr. Bonham being 2 
F. N B. Graduate in the Univerſity, my Lord CokE was carried 
8 away by his affection to his a/ma mater ſo far as to make a 
2 B-ownt, leſolution in, the preſent point, which was not in the caſe 
3 before him: But my Lord Cox ſays, that upon a con- 
vic 3s viction by the cenſors, they ought to make a record of it, 
*; dze is Which admits that they are judges of record; aud then by 
„ at- his own rule there in the caſe of a juſtice of peace who 
Cons made a conviciion af a force, and the caſes in his other 
3+ 4- works, their acts {the acts of the juſtices of the peace) 


« Buiſtr. cannot bg traverſed ; and my Lord Cokt does not cite any 
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Y that a writ of error lies not; for the cenſors having a new —_— 
d, authority by a ſpecial act of parhament, and their proceed- a breach of 
th ings being ditected to be in a ſummary way, there is no 3 
ng need for them to purſue the forms and methods of otlier Dyer 6s. | 
of courts ; and It is ſufficient for them to make ſuch ſummary p!. 24, 69, 
an proceeding as juſtices of the peace in many caſes may do; 1. 8 

b. yet the party is not without remedy ; for he may have a gp 


certiorari to remove the record of conviction, and then it Br. Fa. Wn- 
may be examined and reviewed, to ſee whether it be pur- * — N 
ſuant to their authority; for in every caſe, where a new 2 & * 
juriſdiftion is ſet up for a ſpecial purpoſe, this court by vir- Carth. 421, 
tue of its original power may award a mandamns to mike 9 25 
them put their authority in execution, and a certiorari to , 45; 28G. 
look into their proceeding, whether it be conformable to Holt 184, 
their authority or not. Thus a certiorari lies to remove an { 8t Þ 
indictment for felony before the juſtices of peace, Cro. Eliz. 395» 536- 
489. Long's caſe, to remove orders before commiſſioners Goth. 38 ; 
of ſewers, or by juſtices of the peace who have authority Hud, 45, 
to make conviction of a force in their preſence, or for deer 4. 
ſtealing ; but although no certiorari did lie in the preſent OD 
caſe it is not conſequential that the cauſe of their commit- taindee is 


ment is traverſable ; for if the parliament intruſts them with rd 
Clergy, t in- 


to controul all the reſt. 1 Vaug. 135. And if a juror, Has 
ſhall not be fined or impriſoned or otherwiſe puniſhed, for 2ͤ . 
refuſing to find a man guilty upon apparent and plain evi- 3 
dence, much leſs ſhall a judge be liable to cenſure. In the , Bud. 
caſe of Hammond and Powell, P. 29 Car. 2. an action for Rep. 233, 
falſe impriſonment was brought after the reſolution in — 
Buſbels caſe for his impriſonment, for Hammond was one Vena = 
of the ſame jury with Buſbel,) and fined 401. and impriſoned 1 MA. 5 
for it at the ſame time, and notwithſtanding that the fine hor "ag 
and impriſonment were illegal, yet it was adjudge( that the wich br 
action did not lie for falſe 1 againſt the judge or is fer, ne- 
the officer; ſoa fine impoſed by a judge of a court is not t- 
traverſable as an amercement is. 7 H. 6. 13. a. As to the Md. Rep. 
caſe between Terry and Huntington, Hard. 380. which may 573. 
be objected, that is good law, for there an action WAS gr 
| brought anſucrable 


remedy by writ of error or otherwiſe, is of no weight: I grant 2 con- 
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fer error in brought againſt the commiſſioners of exciſe, who had chag. 
udę ment 1 
ed a man for the duty upon ſtrong waters, where the liquor 


or indict made by him was low wine of the firſt extraction, and the 
ment. action well lay, for they had exceeded their juriſdiQtion, 
Cart. 19. for low wines of the firſt extraction were not chargeable 


Co. 68, a. « . x 
3 4 within the act of parliament; and as they had charged a duty 


ö liquor not chargeable with it, they were not to be 
92, excuſed for having named it ſtrong waters. If a juſlice a 
3 Keb. 302. peace commits a man irregularly for being the father of 
1 288 baſtard child, no action lies againſt the juſtice if the mat 
3 "mag . was the father of a baſtard, otherwife if he had no baſtar 
[ 82 ] at all. So the caſe between Nichols and Walker, Cro. Ca, 
Hardr. 195. 394, is gocd law, for there an inhabitant of Tottridge wa 
Oro. Car. charged to the poor of Hatfie/d; and the juſtices of peace 
dieren. 8, have power to award a diftreſs, where a perſon is alleſſe 
2 Bulſt, 64. to the nog of the pariſh where he hath land or is an inhabi- 
tant; but where he is charged to the relief of another ps. 

Tiſh, there the caſe is beyond their juriſdiction. But if the 

cauſe of the commitment were traverſable, yet the ple 

of the defendants here is good, for it ſhews with certainty 

in what the ill adminiſtration of the phyſic conſiſted, viz, 

in the uſe of unwholſome drugs : And although it is not 

ſaid what drugs he uſed, it is no matter, for how ſhall we 

be informed whether he hath ſhewn them. In an action 

againſt a ſurgeon for an inartificial cure, the plaintiff doe 

not ſhew what plaiſters the defendant uſed. As to what 

hath been ſaid, that the plea doth not ſhew for what malady 

the medicines were given, when the party had not any ma- 

lady at all. And although it is not ſaid that the witneſſe 

upon whoſe teſtimony the fine was impoſed were upon 

oath, yet the plea is ſufficient ; for it may be that it wa 
not-neceſſary that they ſhould be ſworn, or if it were need: 

ful, the omiſſion of it is not ſuch as will make their pro- 

ceeding void, In ſuch a ſpecial juriſdiction, in which the 
proceeding is to be in a ſummary manner, it is not needfu 

to obſerve all the circumſtances which are neceſſary in other 

legal proceedings. Judgment for the defendants. Vide 1 

H. 6, 4.—17, E. 3, 50. | 
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A man ſeiſed of land in fee had ine three ſons, Fol, « P. will. 
Francis and William, and deviſes his lands to Francis and bis _ us 
heirs, and for default of heirs of Francis to the heirs of the 8. © * 
deviſor; and whether Francis had a fee-ſimple or an eſtate- 1 Ld. Ray. 
tail, was the queſtion; which HoLT C. J. who tried the 4p = 
cauſe, directed to be brought before the Court in reſpect of ab. ;o8, 
the caſe of Hearn and Allen, Cro. Car. 57. pl. 10. 

And it was objected by Mr. CAxr ukw, that this caſe is L 831 
ſtronger than the caſe of Hearn and Allen, and differs from n 
the caſe of Webb and Hering, 2 Cro. 415. for in the pre- 
ſent caſe after the deviſe to Francis there is no deviſe at 
all, for the limitation to the heirs of the deviſor makes no 
deviſe to any perſon certain; for if it be intended that the 
eldeſt ſon ſhall take nothing, for he takes by deſcent. 

But it was anſwered by Nox THEY, and reſolved by the 3 Lev. 31. 


Court, that the deviſe to Francis gives only an eſtate-tail. 18 
; \ 436. 


And, Cra. Jac. ” $1 


HoLT C. J. ſaid, that ſuch was the caſe of Hearn and 4:8, 448. 
Allen, which differs not from the preſent caſe, and if that - Rol. Abr. 


caſe is good law, the deviſe here muſt give a fee · ſimple; 3 Kab. «bs. 


but he was of opinion that the authority of that caſe was 
not great, being enly upon the opinion of three judges 
againſt two, and it was contradiQed by the caſe 2 Cro. 415. 
of Webb and Hering, which was ſtronger than the other ; 
and that although the deviſe to the right heirs of the deviſor 
paſſes no eſtate to the eldeſt ſon, who takes the reverſion b 
deſcent, and not the remainder by purchaſe ; yet it 1s ful. 
ficient to ſhew the intent of the deviſor, that the words of 
the deviſe © To Francis and his heirs, and for want of ſuch F. Will 
heirs”, meant heirs of his body. And as the deviſor ſays, ** Il 
That his own right heit ſhall take after the death of Francis, abr. zog, 
without heirs, although the deviſor's right heir takes no- WR. 
thing by this deviſe, for he takes by deſcent; yet it ap- Tat. 1. 
pears that the teſtator intended that when Francis was dead 1 Ver. 89. 
without iſſue, the eldeſt ſon ſhould take, and the word heirs Dousl. 254. 
cannot have any other conſtruction but iſſue, becauſe he 
could not die without an heir as long as the teſtator had an 
heir; and for that this caſe differs from the caſe where the 
limitation for default of heirs is made to a ſtranger, (this 
being made to one who is the heir of the deviſot) judzment 
ſhall be for the plaintiff, who claimed under the right heit 
of the deviſor. = | | 
p Parker 
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8 | | 
os 1 Parker and Keck. In B. R. 


8 EIrcrExT. In which upon s ſpecial verdid th 
of a copy. caſe appeareth as followeth : 5 
ben te the ſ ders his copyhold to the uſe of his will, and 
WY mY this www — of court into the hands of 
Award out erſon who had a deputation pro nac vice from the deputy cf 
of court is . k, who was the ſteward of the manor ; and 
gond. Sir Samuel Keck, who w e 
: Salk 95, afterwards makes his will, and deviſes t PY « por Tg 
©, wife for life, &c. and whether this ſurren gy wr = 8 
Gere Par- his will, made to the deputy of a deputy e 
kerand court was good, was the queſtion between t 5 * 
_ Ray Who was the deviſee, and the heir at law, * 2 a ” 
65% & C. of the 2 17 _—_ x4 _ = eps 
A deputy plaintiff, that the deputy of a deputy had r y au . Y3 
3 although a ſteward may make a deputy (the which point 
— — be diſputed ſince the caſe of the Earl of Shrewſbury's 
ki princi- yet a deputation made by ſuch a deputy is void, 3 
pal : and ted by Nox HEY on the other ſide. Then the queſtion 
overant or BTANSO BY & who had not any authority ſhall 
condition to is, Whether the act of one Ider ? And for this purpoſe 
reſtrain it is he to the prejudice of a copyho der nd 10 I's pP = 
vs h k a diverſity between an aQ done by a man at the 
J Selk. 124. PE TOO 4 in another place 
Hult 221. place of office, and an act done by a _ in a _ P = 
Caſes E. R. and therefore agreed to the caſe, Cro. Fliz. 5 33. - 
£60: ment agreement at the Cuſtom-houſe for merchandize importe 
orc at =S We” 
wo 2 de. with the deputy of a deputy was 8 3 es 
puty, made at the Cuſtom-houſe with one who offic 
fen dene, So if there are joint ſtewards by patent, and one of them 
75 ans holds the ccurt and takes ſurrenders, & c. it is good ; 4 
od. where the clerk of a ſteward holds the court, &c. it is 
3 23% good, Mod. 112, for the acts are done in court, where the 
«opp b. tenants are compeliable to come and perform e 
i £0. 142. and cannot examine the authority of the ſteward ; bu 
er der is made out of court, the ſurrenderor takes upon 
2 l. v 184. a ſurrendcr is made ou ee ge ag ale 
„s, himſelf the notice of the authority of the perſon 2 * 
1 *ak. 95- the ſurrender, and if he hath not any authority it ſha | 
pn ent at the ſurrenderor's peril ; and if a On f _ 
640. ſuv-deputy, it is of no more effect than if it had bee . 
2 Bic. Abr. to a mere ſtranger. And he ſaid that of common right a m ' 
ir Temp. May make a ſurrender to the lord or his ſteward, and e 
Hard. 8 act as the lord or bis ſteward can do of right, he can do b 
c 270 attorney; according to the rule laid down, 9 Co. 75 
= _ Ceombs's caſe, A copyholder may make a * A 
394. 
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court by attorney, ſo the lord or his ſteward may accept a | gg ] 

ſurrender by deputy, who is ug an attorney to the ſtew- Godb.” 389. 

ard; but a ſurrender out of court cannot be made by at-; e 500. 

torney without a ſpecial cuſtom, nor for the ſame reaſon IE Ek — 

can it be made out of court to a deputy ſteward without a a. 

cuſtom to warrant it. ICS Moor 0.71. 
Nox r HEY on the other fide ſaid, that the place where 

the ſurrender is taken makes no diverſity, for the thing to 

be conſidered is, whether it turns to the prejudice of the 

Lord, or not. A grant by a diſſeiſor, or of one who hath 

not any right, is good upon a ſurrender, for the diſſeiſee 

hath not any prejudice thereby ; but voluntary grants (of a 

diſſeiſor, &c.) are not good; ſo in the preſent caſe the 

lord hath not any diſadvantage whether the ſurrender be Adepnty or 

made to the ſteward or his deputy, in court or out of court, 8 . 

and therefore the act of ſuch deputy or of his ſub-deputy his Swe 

ſhall not turn to the prejudice of the tenant, and there is no name, or 

colour for a difference, be the act done in court or out of a whey 

court, (though in the preſent caſe the ſurrender was taken 1 Roll Abr. 

within the manor, and the coming of a copyholder to make 330, 50, 

a ſurrender, makes quaſi a court). And therefore he took g IO b, 


3 ee 389. 
the caſe Cro. Eliz. 523. to be a caſe in point, and the court Moor 50 


. inclined to be of the ſame opinion; ed adjernatur. And 85 ; 
- atterwards it was reſolved that the ſurrender was good. _ 22 
in . | a ; 

d The King and he Inhibitants of In B. R. I 86 
45 | Caſe 53 
e. e of two juſtices made for the removal of a man Onder of 
m and his children, and removed hither by certiorari, was juſtices to 


quaſhed ; for the removal of a man and his family hath man 48d ie 
been adjudged uncertain, for the family may comprehend family is ill. 
thoſe who having another ſettlement ought not to be ſent 2 Salk. 483, 
to the place where the maſter of it is ſettled; ſo in the pre- 1 

ſent caſe the children ought to be removed to the place of mr bg 
their ſettlement, for they may have a ſettlement diſtin 478, 479. 
from that of their father ; and therefore the order to remove 


© lo the place of the laſt ſetclement of the father 
iS ill. . | ; 


The King and LK. 


ch | Caſe 54. 
bj CERTIORARI lies to remove an order made by the, ertiorari 
55 Juſtices of Peace concerning the repair of a bridge lies te re- 


and move an or- 
4er of juſli« 
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ces of the and wear, purſuant to a private Act of Parliament; and the 
peace upon Juſtices ought to return the private act upon which their 


a l. order is founded. And a certiorari was granted accordingly 


ment. by the Court. 


Caſe 55. The King v. Corporation of Rippon. In B. R 


2 Y Tux Cour. An action lies againſt any of the mem- 
lies againſt 


members of bers of the corporation of Rippen in Yorkſbire by their 
a coiporati- private names, for a falſe return to a mandamus directed to 
nh. Span the corporation by their corporate name. And ſo, as 
Conke. Hour ©: J. ſaid, it had been held in an action for a falſe 


names fr, | 
falſe return return to a mandamus direfted to the corporation of Can- 


to a Ma da- ; 
mus by their terbury : 


corporate 
name. 


1271 8 Pett and Pett. In B. R. ; 
Caſe 56. 


There ſhall ManDamrs to the Spiritual Court was moved for, to 
gs make diſtribution according to the ſtatute 22 & 23 
ler brother Car. 2. c. 10. and the caſe appeared to be this: A libel was 
ni ſiſters exhibited againſt the adminiſtrator, ſetting forth, that the 
—_— inteſtate had two brothers, who had iſſue and died; the 
25. S. C. iſſue of one of the brothers had iſſue a ſon and a daughter, 
1 Saik. 250. and then the inteſtate dies; and his grand nephew and grand 
* 138, nig ce, the ſon and daughter of the iſſue of one of the bre 
KC. thers, wanted to have diſtribution with his niece, the iſſue 
I. Raym of the other brother: But the Spiritual Court had denied 
DR it; for that there is a proviſo in the A& of Parliament, 
409 that there ſhall be no repreſentatives admitted after brothers 
* i and ſiſteis children 3 which occaſioned the motion for 2 
2s, 1. mandamus. But it was denied, for the reaſons given in the 
3M 5s laſt caſe of Raymond's Reports, 406. Prec. Chan. 28. 593. 
oy 139 „ 2 Vern. 168. & econt'; & 1 P. Will. 594. 1 Vent. 414. 
% % Hales Hiſt. Com. Law. 213. | 
1M d. 200. 2 Mod. 204. 2 Lev. 173. 2 Vent. 317. 3 Keb. 669. 2 fo. 93. Style 
173. All. 36. Moll. 316, 369. 1 Vern, 170. 2 Vera. 233. 


Caſe 57. Rock and Layton. In B. R. 
2 N action againſt the Sheriff for a falſe return, and the 
. g declaration ſet forth, that an action was brought againſt 


admit. a- ; 
wor by ca- the plainuff as adminiſtratrix, and judgment by 3 
| y : 
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The defendant LT in that cauſe] pendente lite confeſſed a f. Hon or de- 
judgment to another creditor, and ſatisfied that debt; yet _ oy 
the ſheriff, upon a feri facias iſſuing, upon the ſecond judg- 2 dition 
ment, returned, that he had aſſets to the value of the- mo- of aſſets, 
ney paid upon the 23 confeſſed pendente lite; and for yy _ 
this return the preſent action againſt the ſheriff was brought, © ee 
ſuppoſing that this return was falſe, for the plaintiff had trary on 
not aſſets ſufficient in his hands, for that it was lawful for devaſtavit 
him to ſatisfy the firſt judgment ; but here the ſheriff took e 
upon himſelf to adjudge a devaſtavit, by which practice the jury. 
ſcire fieri inquiry will be taken away. i n. de, 
But by the Court the action lieth not, for the ſheriff has f. 5 
done his duty; for when a judgment is given againſt an ex- 559. S. C. 
ecutor or adminiſtrator, it is given of all aſſets which he had Lutw. 670, 
at the time of the commencement of the action; and if an [88 
executor or adminiſtrator hath paid off a judgment pendente peveflavit 
lite, it cannot be given in evidence upon plene adminiſtravit may be re- 
pleaded, for it ought to be pleaded {era 4 and if a judg- 1 1. 
ment is ill pleaded, the executor ſubjects himſelf to the va- oy. g 
lue of it; ſo if an executor hath aſſets to the value of 100l. 1 RoI. Abr. 
and two actions are brought againſt him for 100l. a-piece, 5/3 — 
and judgment in both, he ſhall be charged to each judgment ra 
with aſſets of 1o0l. and ſhall be compelled to the payment 
of 200], without poſſibility of avoiding it; ſo here the plain- 
tiff had time to plead the ſatisfaction of the firſt judgment 
and as ſhe did not plead it, ſhe is liable to anſwer for all the 
aſſets ſhe had in her hands at the time when the action com- Eſtoppel. 
menced, and the ſheriff hath made a right return. And, 

Hor C. J. cited a caſe between Gilbert and Clerk, which 2 Sid. 50. 
is imperfectly reported in Sid. judgment againſt tenant in * "A 323» 
tail in debt, and a ſcire facias iſſued againſt the heir and the 1 Roll. Re, 
ertenants ; and the iſſue was returned as tertenant, and a 450. 
cire feci againſt him; upon which there was a judgment and Pyer 7. 
an elegit ; upon that a moiety of the eſtate-tail was extend- 
d, and the iſſue brought an ejectment: And it was reſolved 
hat he had no remedy, for he could not give the eſtate-tail 
n evidence, becauſe he had had his time upon the ſcire fuci- 
'; otherwiſe if the ſcire facias againſt the iſſue had been 
cturned nilul, | 


TH cy YO — — * 


Fiſher and Wicks. In B. R. Caſe 58. 
he JECTMENT ; and upon a ſpecial verdi& the caſe ap- 1 
nſt p— peared to be as follows: A man ſeiſed of copyhold;uqered is 


ands to himſelf and his keirs, according to the cuſtom offeveral, . 
| G 2 the 
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qually to be the manor, having iſſue two ſons and three daughters, ſur- 
divided, and renders it to the uſe of Grace his wife for life, remainder to 


__ his five younger children to be equally divided *, to them and 
er i is not their reſpective heirs; and whether they were tenants in 


a joint e- common or jointenants was the queſtion. 


ſt.:tc, but WiLL1iaMs argued, that they are tenants in common; 
an eſtate in O ö 
comm-n. ſor ſo they would be in the caſe of a conveyance of a free. 


1 Salk. 391. hold; and à fortieri in caſe of a copyhold ; and the judges 
S. C there ought always to make ſuch conſtruction as will beſt ſupport 


89 J thei LE 
called mer the intent of the parties; and here the intent of the party 


and Wigg. is manifeſt that they ſhould be tenants in common; for the 
11d. R:ym. words “ to be equally divided,” + divides the eſtate of the 


Li r Ent grantor, and the words, “and their reſpective heirs,” ſhey 


| 206. S. C. the intent to be, that the inheritance ſhould alſo be divided; 
x P. Will. no particular form of words is neceſſary to make a tenancy 


FS ts HE. = - | 
11 Mg in common; if the intent appears to be, that the grantee: 


296. ſhould take in common, it is ſufficient. The diverſity be- 
3 Salk. 206. tween the words“ into thiee parts divided”, and the words 
— ea. abr. cc into three parts to be divided,” is exploded; for whenz 
1 Roll. Abr. gift is made to any perſons © equally to be divided,” thoſe 
67. words make them tenants in common; the ſubſequent word; 


2 Cro. 434. . : Py 
8 explain the ſirſt; as a bill of exchange payable to the uſe 


1 Saund of B. and C. equally to be divided, is not joint but ſeveral, 
1511 Cro. Eliz. 729. Thoſe words. in a will ſhall make a tenan- 


* cy in common, and words in the ſurrender of a copyhold 


39- . . 
Cro. El. 52, eſtate are conſtrued favourably, as well as in a will; and he 
431) 4433 cited Stile 434. 2 Vent. 365. 
Co Litt.66. 199. 2 Roll. Abr. 89. Yclv.23. 6 Co. 16. b. Ld. Raym. 622, 623. 
Cf. 657, 660. Stra. 17. 1 P. Will. 14, 19 1 Eq. c. abr. 292. pl. 10 2 Com. 
Dig. 175. 1 Vent. 376. Cro. EI. 695. 2 And. 17. Benl. 376. 8 Co. 189. Cro, 
Car. 75. 3 Salk. 206. Calcs E. R. 295. Holt 369. Lill. Ent. 205. 2 Vent. 36s, 


BRODERICK contra; The words of the ſurrender are to 
five children, which gives them a joint eſtate, and the ſub- 
ſequent words * equally to be divided” do not make it ſe- 


The words © equally divided” go to the Quality of the eſtate and not ts 
the limitation; a joint eſtate may be altered in the habendum, Hob. 172. 
Inſt 199. b. Cre Car. 75. 

+ In caſes of will, the words “ equally to be divided“ makes 4 tenancy 
in common, 1 Atk. 493, 494. 2 Atk. 122. 3 Aik. 525. 1 Ver. 16s. 

Se in deeds which receive their operation trem the ſtatute of uſes, 2 Vet, 
282. 3 Atk. 271. 1 P. Will. 341. Salk. 391, 227. Carn. 88, 92. 11 
Md. 296. 2 P. Will. 280. 3 Brown. P. e. 297. 4 Brown. P. c. 224 | 
Will. 165, 341. 

Secus in common law conveyances, 1 Vez. 165. 2 Vez. 267. 1 

0 vers, 


— * > 
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veral, until a diviſion be made; and the conſtruction of ſur- 
renders ought to be according to the conſtruction of other 
conveyances, and not according to the conſtruction of wills. 
And he cited Stile 211. 2 Rol. 19, 60. Poph.'5?. 2 Cro. 
239. 5 Co. 119. Dyer 300. See more paſtea p. 92. 


Harman and Ouden. In B. R. Caſe 59. 


CTION upon the caſe upon an aſſumpſit, in which the Aſſumpſit 


0 * 1 to deli 
plaintiff declared, that in conſideration of Jol. paid e ee 


by him to the defendant, the defendant aſſumed to deliver ſo beard a veſ- 
many quarters of oatmeal at Newhaven aboard a veſſel, to - _ 
be there prepared by the plaintiff, on or before the 18th day We 
of January next following; and it was aſſigned for breach, tiff) on or 
that the defendant did not deliver the quarters of oatmeal before _ 
upon the ſaid 18th day of January, at Newhaven, to his da- —_— Ja- 
mage, &c. After a verdi& for the plaintiff in the county Breach, that 
of Suſſex, it was moved in arreſt of judgment, that here = did not 

| 3 * 1 : deliver up- 
the breach was not well aſſigned; for the plaintiff laid in 90 1 
his declaration the promiſe to be to deliver the oatmeal on ,, 0 8th 
or before the 18th day of January, ſo that the defendant is good after 
had liberty to tender or deliver it before that day, as well as N 8 | 
at that day; the breach is, that the defendant did not deli- S, . 
ver it at the day, but it is not ſaid, that he did not deliver it 1 U. Raym. 


before. But, | * 
Hol r C. J. gave the opinion of the Court, that the de- 41. S. C. 


claration was ſufficient, for the 18th day of January was Holt 129. 
the proper day for the delivery; for if the deſendant had 37: 293- 
tendered the quarters of oatmeal at any time before that "He hg" 
day, and the plaintiff had not been there to accept of the a tender be- 
tender, the tender had not been good; and in an action wry my 
brought by plaintiff, the defendant cannot avoid the payment e. 


dy ſuch tender; and this appears by the caſe Cro. Eliz. 14. 211. a. 


h man was bound by obligation to pay money on the 29th 10 Co. 129. 

s ff September or before, and he tendered the money at the han 

107 ylace on the 28th of September, the obligee not being there 602. 

„receive it; and it was held by the Court, that the tender — oo 

| s not good; for it ought to have been made on the laſt day, yelv.- 9 

„. on the 29th of September. Here in the principal caſe Cro. J ic. 9. 
he 18th day of January was the laſt day for the delivery, Cre: El. 73. 


: Co. 2. 
nd the defendant could not make delivery or tender before Roll. Rep, 


hat time to the plaintiff, if he were not preſent to accept ; 273 
ut if the plaintiff had been preſent at a day before, and had 5B*<: *b- $ 


. . Rayme 
received 621, 623. 
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Plowd. 172. received the oatmeal, yet the declaration is good after a ver. 
12 Mod. dict; for the defendant might give ſuch acceptance in evi- 
1 8 dence, and then the iſſue would be for the defendant; but 
when the iſſue is found for the plaimiff, the vęrdict aids the 
declaration, and ſhews that there was no delivery at or be- 
fore the 18th day of January; and for that purpoſe he cited 
the caſe 2 Saund. Peters and Opie. N 


Gaſe 60, Hard and Jennings. In B. R 


Poſt. 94, CTION upon the caſe, upon a feigned iſſue directed 

$44+ by the Court of Chancery, to try whether a deviſe of 

lands in the county of Somerſt was good. And upon a ſpe- 

cial verdi& the caſe appeared to be this: Thomas Fennings, 

huſband of the defendant, being ſeiſed in fee, by his will 

[ 91 ] dated the 25th of December 1679, deviſes in theſe words, 

« give to my ſon Thomas Jennings my lands in Somerſet- 

* ſhire, and to his heirs, and if my ſaid ſon Thomas die with- 

& out iſſue of his body, or before his age of twenty one years, 

« give the ſame lands to my two daughters, equally to be di. 

ce vided, &c.” Afterwards the teſtator dies, leaving iſſue 

A device Tomas his ſon and two daughters; the ſon attained the age 

notaſ:fi- of twenty one years, and then made his will in wrrirg, 

cient wit- which was executed in the preſence of A; and B. and Wil. 

wil, whthia liam Hilliard the plaintiff, and thereby deviſes the ſame lands 

the ſtatute to William Hilliard the plaintiff, and afterwards dies with- 
of frauds. out iſſue. LIL 

CarTHEw for the plaintiff; inſiſted, 
Firſt, That Thomas the ſon had an eſtate in fee, which he 
might deviſe. | 
. -* Secondly, That the will was well executed, although the 
plaintiff who claimed by the will was one of the witneſſes 
to it, 87 

Moor 422. And as to the firſt point he inſiſted, that the deviſe to 

Evo. Jac b. Thomas the ſon (by the father's will) and if he died without 

<5 09g iſſue, or before his age of twenty-one years, was an eſtate in 

4'5, 448. fee, and not in tail; for the word (or) ought to be taken 

3 conjunQively as (and); and the words are tantamount, asf 

| Roll. Ar, be had ſaid, “ If my ſon Thomas die without iſſue befor: 

835. * his age of twenty one years ;” and it was reſolved in the 

Oilb. Dev. caſe of Sole and Gerrard, Mo. 422, Cro. El. 525. That 

| 453, F a man devife to his ſon and his heirs, and if he dies be. 


3 Bulſt.195, fore the age of twenty-one, or without iſſue, to B. the word 
— 433, (or) ſhall be taken (and); and ſo in the preſent caſe. | 


> - mo a As es Oc as ou 


— . 
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As to the ſecond point he inſiſted, that here are three L4. Rym. 
credible witneſſes according to the words of the ſtatute ; for 5 = 
although the plaintiff cannot be examined as a witneſs in az, 
his own cauſe, yet the will being proved by other witneſſes, 1 Stra. 730. 

i dible witneſ: he will, although in this 229-0725. 
he is a credible witneſs to the will, although not in thisg,, 427 
cauſe ; and there is a diverſity between a 2 who is in- 410, 833. 
famous and incapable to be a witneſs at all, and ſuch a one D ug. 264, 
who may be a witneſs, but in a particular caſe is not al- T 

. « I z Term Re. 

lowed to be examined in reſpect of his intereſt ; and he in- z, 84. 
ſiſted that the ſtatute, which was made for the preventing 


of frauds and perjuries, ought to be expounded favourably, "PLL 


as in Sir George Sheer”s caſe, where the witneſſes [to a will] 


had ſubſcribed their names in another room, and becauſe 
the teſtator, if he had been raiſed in his bed, might have 
ſeen them through a glaſs-door, it was held an atteſting in 
his preſence. Vide poſtea p. 94. 


Fiſher and Wigg.. In B. R. Caſe 61. 


I came afterwards for the opinion of the Court. And vide «ate 
by Tux rox and GouLD Juſtices, they are tenants in 88. 
common as well as if the eſtate had been given by will, for! F. Will. 
a ſurrender is made to a uſe which hath as favourable a — . 
conſtruction as a will, and the intent here ſeems to be, that rence ante 
the iſſue ſhould take the eſtate in common, the profits to ** 
be equally divided ; and there are not any preſcript forms. - 
of words for making a joint-eſtate or an eſtate in common; a Bult. 254. 
but where the intent of the party appears to be for the one 3 Cro. 323. 
or for the other, ſuch the eſtate ſhall be accordingly ; and e. 5» 
therefore if a man gives an eſtate to two, habend' one moi- Plowd. 151. 
ety to the one, and the other moiety to the other, this 1 Saund. 
makes an eſtate in common. Co. Litt. And, bh EP 
GovuLDd cited a caſe P. 32 Car. 2, between Smith and * 5 
Jelnſan, where a man made a feoffment to two, equally to 
be divided, and to their heirs (which is the ſame caſe with 
that before us.) And, ls 
ScROGGs C. J. and DoLBIN inclined to the opinion, 
that thoſe words made an eſtate in common (and not a joint- 
eſtate) as well in a deed as in a will. But, | | 
oe þ was of a averages pr that it was a joint- 
eſtate, and upon ſearching the roll it a rs that no judg- 
ment was — . | "_ | 7 * 
HoLT 


| 
| 
g 
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8 373- Hor r C. J. contra fortiter, That they are joint. tenants, 
Goldi. == for the eſſential difference between joint-tenants and tenants 
188, in common is, that joint-tenants claim by one and the ſame 
agen , title, and tenants in common by ſeveral titles; and here all 
4 Co. 29. b. the iſſues claim under the ſame ſurrender. True it is, that 
3Mod. 209. if a feoffment be made to two, habendum the one moiety to 
2 ab. the one, and the other moiety to the other, the feoffees are 
89, go. tenants in common, for although they claim by one deed, 

[ 93 ] yet they are in by ſeveral tirles, for the livery muſt be ſeve- 
Co. Eat. ral, and if livery were made to one ſecundum for mam & effec- 
i 57 Wii tum charte, the other would take nothing. Secondly, The 
75. words equally to be divided make nothing more than what 
3 376. was expreſſed before, for between joint-tenants the profis 
— 5, ought to be equally divided. 


Leon. 113. 3 Leon. 19. 3 Co. 39. b. Br. Devise 29. Benl. 18, 19. 8 Co. 104. 


But judgment was given according to the opinion of the 
other two judges. 1 Salk. 392. Vide 2 Vez. 257. which con- 
tradicts the ground of determination in 1 P. Will. 70. For 
the acknowledged authority of this caſe, ſee 1 P. Will. 341, 


Cowp. 660. 
Caſe 62. Hunt and Bourne. In B. R. 
Fine levied RR OR of a judgment in C. B. The caſe was this: 
— A man ſeiſed of an eſtate-tail with remainder over of 


-ſnc,what land in antient demeſne, levies a fine in the Court of an- 
effect it will tient demeſne for three lives on the 25th of May 22 Car. 1. 


_ f according to the cuſtom of the ſaid manor, before A. the 
Ort _— deputy of Malter Earle, ſteward, and R. attorney, and B. 
8. C. and S. attorni es of C. a ſuitor in the ſame Court, in a plea 


3 Salk. 34. of covenant come ceo, Cc. to Nurſe for life, rendering rent 
Their per- . - 
ſons are free With warranty, and the jury found that this land had not 
but not their been uſually demiſed, and that the rent was not the cul- 
—_— tomary rent; and afterwards the ſame tenant in tail levied a 
26. fine with a warranty 24 Car. 1. to the uſe of himſelf and 
Poſt. 124. his heirs, and afterwards bargained and ſold the ſame land 
to Pain and his heirs, under whom the defendant claimed. 
The tenant in tail dies in 1663. Nurſe dies in 1693, and 
Richard Guillam, the heir in tail of Thomas Guillam his grand: 
father who levied both the fines, enters, and whether his 


entry was lawtul, or not, was the queſtion, 
An 


„ wwe Aa _ a ou 
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And it was argued by Eyre, that the fine in antient de- Pine in as- 
meſne made a diſcontinuance of the eſtate-tail, of which dient de- 
the conuſor of the fine was ſeiſed. By the common law a makes 
fine might be levied of land in antient demeſne in the court Ficontinw- 
of antient demeſne, as well as a fine in C. B. might be 18, 
levied of freehold land; and the ſtatute 18 Fd. 1. de modo ' . J 
levandi fines does not alter the caſe, for that ſtatute was only 4; de- 
declarative of the common law; but by the ſtatute De donis meſne, and 
comditionalibus a fine of an eſtate-tail was declared null, after W other, us 

: - x the ſame as 
which a fine as well in antient demeſne as in C. B. was not de terra re- 
a bar but only a diſcontinuance until the 4th of H. 75. whengi-ia , 
a fine with proclamations was made a bar, but this ſtatute of 5 
the 4th of H. 7. does not extend to fines in antient demeſne; a. * 
and therefore fines there as they do not make any bar, yet Fitz. an an- 
they make a diſcontinuance to the iſſue in tail; and ſo it was ir 2 
held 1 And. and it is not any objection that the court of There may 
antient demeſne is not a court of record; as to the objec- be a diſcon- 
tion, that here if there be a diſcontinuance, it diſcontinues „ieh cura: 
the fee, becauſe a fine ſur conuſance come ceo, Ac. conveys the eſtate to 
the fee without the word heirs, and I grant that the old books 2 right and 
ſay ſo, but this is doubtful ſince the ſtatute 18 Edw. 1. de CONES 
modo levandi fines, ſince which ſtatute there ought to be an Lut. 779, 


habendum of the eſtate to the heirs in fines as well as in other 182. 
Jones 209. 


feoffments and grants, &. Vide poftea, Co. Litt. 333. 1 Br. pics 


Jon, 210. Cro. Car. 152. Lat. 64, 72. "5 
1 Inſt. 333. 
24 Hen. 8. 22, 23. Vide 10 Co. gy. b. 


Almanzor and Davilak. In BR. © Caſe 63. 


HE plaintiff was nonſuited for a fault in the declara- Where the 
tion, and afterwards commenced'a new action. And, 333 
Hour C. J. ſaid, that it had been ruled that the defendant 3 
in ſuch caſe ſhould be admitted to common bail. for ch _ 
int c- 


| ration, the defendant ſhall be admitted to common bail in a new action brought. 
Hilliard and Jennings. In B. R. | Caſe 64. 


THE caſe above having been argued by Car THEN for the vide ante 
plaintiff was now argued by PRATT Serj. on the other 90. 
ide; and he inſiſted, that Thomas the ſon took no more than 3 


an eſtate-tail by the will of his father; for the words ** If mutt be de. 
my viſed in the 


FA 
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fame man- my ſon die without iſſue of his body make an eftate-tail, 
—. ens, and then the words © or under the age of twenty-one years” 
2 P. Will. are reſtrictive, and make the eſtate-tail determinable on his 
258. 236. death under that age; fo that in either caſe the daughter, 


—5 ought to take; the word or is disjunctive in its proper ſigni- 


fication, and ought not to be taken otherwiſe, where it is 
of lande in not neceſſary; and the caſe of Sotule and Gerrard allows that 


e the ſon had an eſtate- tail: But to this point no opinion waz 


three im- given by the Court. And, N 

preſſes. Hol r C. J. was not for allowing the caſe of Sowle and 

es Cal. Gerrard ;, as to the other point he agreed, and it was held 

b. 43. by the Court, that the will was not well executed, for the 
plaintiff was not a credible witneſs, as he himſelf was to 
take by the will ; for the intent of the ſtatute was to prevent 
any practice by perſons intereſted in the obtaining of a will; 
and if he who is to take by a will may be a good witneſs, 
it will be an encouragement to ſuch practice. But by the 
importunity of counſel it was adjourned &. 


Before the ſtatute of frauds a will required but two witneſſes, 

By the ſtat. of frauds and per juries 29 Car. 2. c. 3. 95. All deviſes and 
bequaſts of any lands or tencments deviſable by the ſat. of wills, or by ary 
particular cuſtom, ſhall be in writing and figned by the party deviſing the ſame, 
or by ſome other perſon in his preſence, and by his expreſs direQions, and 

dall be atteſted and ſubſcribed in the preſence of the ſaid deviſor by three or 

four credible witneſſes, or elſe they ſhall be utterly void and of none effect“ 

See 3P. Will. 254. 2 Chanc. 10g 3 Mod. 263. 5 Bac. Abr. 50g. 1P. 

Will. 239. 3 Lev. 1. 1 P. Will. 740. Prec. in Chanc. 185. 2 Sid. 109. 
Vin. Abr. tit. Evid. 14. | 

Deviſces, legatees and creditors are now competent witneſſes to wills, Stat, 
25 Geo. 2. c 6. Except to their own deviſes, legacies, or debts. 

Anfley and Dowling, 2 Strange 1253. 

Wyndham and Chetwynd, 1 Burr. 414. | 

See Burn's Eccleſ. Law 532. for the arguments of counſel and caſes cited. 

Doe on demiſe of Hindſen v. Kerſey. | 


| DE [96] 
Termino Paſchæ. 
13 Will. III. In B. R. 


Blackborow and Davis: _ Caſe 65. 


A manda- 
1 5 8 mus does 
Mor 1oN was made for a ManDamus to the ſpirtual not lie to 


"age SEE) p . the ſpiritual 
Court after an adminiſtration granted to the grand park; Lora 


mother, that another adminiſtration ſhould be granted to the adminiſtra- 
aunt, for by the ſtatute of 21 H. 8 the ſpiritual court ought tion grant- 
to grant it to the next of kin, and if it is granted to another 24 


the grant is void, and this Court hath power to direct and a og = 


command it to be granted to the perſon who by our law is 1 Salk. 38, 


next of kin, and ſhe is the aunt and not the grandmother ; 14 ys 


as to the objection, that there may be an appeal, that is no 684 8. C 
cauſe why a mandamus ſhall not go to the ſpiritual court; Cafes B. R. 
for if the temporal court will not grant one, after an ad- Ro 15 
miniſtration is granted there, the ſtatute will be eluded, for Jak og. 
an adminiſtratien will be granted on an appeal, before a Owcn 50. 
motion can be made for a mandamus. A ogg” be 
But the Court was of a contrary opinion, for by the ſta- 460. 
tute of 31 Ed. 3. Adminiſtration ſhall be granted to ſuch ! Roll. Abr. 


perſon as the ordinary pleaſes ; then the ſtatute of 21 H. 8. $73 


* Moor 396, | 


requires to make grant of the adminiſtration to the wife or 33s. 
to the next of kin who requires it; but if the ordinary does 2 Lev. go, 
not grant it to the next of kin, but to a mere ſtranger, yet 3 10 
the adminiſtration is not void, but was good upon the ſtatute Brownl. 51. 
of 31 Ed. 3. and therefore if an adminiſtration be repealed Cro- Car. 
upon a citation, the acts by the firſt adminiſtration are good. Style 3 
6 Co. 18, 19, Packmar's caſe. But thoſe acts could not be Latch. 67. 
good, if the grant to a man not of the next of kin was ab- Eev- 186. 
lolutely void, and therefore the remedy for the plaintiff is [ 97 ] 
by appeal ; and if fourteen days elapſe by citation or before Con By. 
adminiſtration, if the ordinary proceeds to grant it to an 2 Stra. 917. 
Improper perſon, a prohibition ſhall be granted. And, 3 
Hol C. J. cited a caſe of Sir George Sands, if admini- 35 . 
ſttation be granted to the next of kin of the huſband, the 2 Atk. 28s. 


wife cannot repeal it, but if it is granted to the next of kin 


3 Keb, 262. 


The 


Ld. Raym. 


to the wife, the huſband may repeal it. Vide poſtea, 108. piim. 412. 
3 Bulſtr. 73, 1 Rol. Rep. 226. 2 Eq. caſcs abr. 242, pl. . 1 Co. 21, b. 2 Jones 67. 
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Caſe 66. The King and The Inhabitants of Graveſend. 
| | In B.R. 


— - 


8 A Mor io was made to quaſh an order of ſeſſions. 
moval ill, Firſt, Becauſe an order was made by two Juſtices to ſend 
becauſe the . Goodberry from Graveſend to Lawton her maſter in Chad- 
pauper was - ; Þ 
thereby ſeat Well, (with whom ſhe was hired as a ſervant for a year) 
to che maſ- until ſhe ſhould be diſcharged ; and afterwards the 21ſt of 
m__ am November, (the firſt order being made the 6th of Novem. 
— 47" ber, by the juſtices of Graveſend,) another order was made 
tled. by two juſtices of the county of E//ex, to ſend the ſame 
perſon from the pariſh of Chadwell to the pariſh of Graveſ. 
end; and it was inſiſted that the ſecond order was ill, being 
made before any appeal from the' firſt order, or diſcharged 
from the ſervice. Sed non allocarur; For the firſt order was 
to ſend the perſon to her maſter, from which order no ap- 
peal lies, and not to ſend her to the pariſh of Chadwel! as 
the place of her ſettlement. 
Secondly, It was objected that the ſecond order was ill, 
for that the words are, © Theſe are to order you to remove 
« J. Goodberry to th# pariſh of Graveſend, and to deliver 
« her, c. there ta be provided for according to law, unleſs 
& ſhe be able to provide for herſelf,” and theſe laſt words re- 
fer to all the ordering part, and make the order conditional ; 
and ſo if ſhe was not able to provide for herſelf, ſhe ought 
to be removed, and if ſhe was, ſhe ought not to be removed, 
Sed non allocatur; for thoſe words are only explanatory of 
the former words, when ſhe ought to be provided for. 


[ 98] 5 | 
Caſe 67. ” Thorpe and Thorpe. In B. R. 


It is fuffici- 
ent to main- 


rain an aſ- ERKROR of a judgment in the Common Pleas in aſſump- 
tam f if fat, in which the plaintiff declared, and ſet forth an 
ah moore agreement that he was to releaſe the equity of redemption 
a benefit to to a certain copyhold eſtate, upon which the defendant a- 
the defen- greed to the payment of ſeven pounds, and although the 
ro Plaintiff had perſormed hi f the | the 
prejudice to Paintiff had per ſormed his part of the agreement, yet 

the plaiziif. defendant had not paid, &c. 

| The defendant pleaded the releaſe of the equity, in which 


were general words-of releaſe of all demands, in bar, and 
errors aſſigned were, | 
Fiſt, 


mt. tek £5 can -@ = 
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law takes no notice. . 


intitled to the equity of redemption, for it may be that he * : 
hath an equity, and yet the releaſe of it be of no value, al- Condition 
though it were true that generally an equity is valpable ; and precedents 
this caſe is like the caſe of Barber and Fox, 2 Saund. 134, — 1 
136. Aſumpſit againſt an heir upon a promiſe to pay a debt Mod. Ca. 
due by bond from his father, held ill, becauſe it was not = 42. 
ſhewn that the heir was bound by the obligation, which | 3 
ſnall not be intended ſo. Stile 245. | Nell. I. 75. 
Thirdly, That this releaſe of the equity of redemption, Mod. 33. 


becauſe this actien is not founded upon the making of the Sund. 
releaſe, but upon a promiſe to do another thing, and ſo it 1454 
appears Mar. 75. Hob. 48. Cro. Eliz. 303, 703, 889. 
And if the action is not founded upon the mutual promiſe, 
but upon the making of the releaſe, then it ought to be R 
averred that the plaintiff had made a releaſe ; and it is not 
ſufficient to ſay that he had performed all on his part, as 
appears by the reaſon of the caſe in Cro. Car. 19. 

But it was objeCted, that the general words of the releaſe, 
which was intended for a particular purpoſe, viz. to releaſe 
the equity of redemption, ſhall be reſtrained to the ſubject [| 99 ] 
matter. | 
Mr. CoopeR anſwered, that it is true where the words 
are all in one ſentence, as in the caſes cited, it ſhall be ſo. 

But here are different clauſes, tor firſt he releaſes his equity; 
and then begins another ſentence, **I do alſo releaſe all 
other actions, demands, &c."? 

To the firſt error aſſigned it was anſwered, That an equity 
of redemption is within the notice of the court, which takes 
conuſance of truſts and other acts. 

To the ſecond error, That if it do not appear that it, the 
equity of redemption, is not valuable, it ſhall not be intend- 


Term. 
ep. 447. 


n ed; the caſes of a ſurrender of a leaſe at will, &c. are of 
n things apparently of no value, and therefore they make no 
I conſideration ; but it is ſufficient ro maintain an aſſumpſit if 
: the conſideration was a benefit to him that was the defen- 


dant, or be of any trouble or prejudice to the plaintiff, 
And by, | | 


HoLT, | 


Firſt, An equity of redemption is not valuable, being a - Salk 171. 
thing that is only in Chancery, and of which the common 1d. N. 


Secondly, That the plaintiff ought to ſhew how he was 1 Ld. Ray. 
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Releaſe of Hor, C. J. the releaſe of an equity of redemption is: 
redernption , valuable and a good conſideration for an afſump/it ; then i 
« valuable the thing done is good, conſiderable and valuable, the pro- 
confidera- miſe to do it is a ſufficient conſideration, for although this 
Par 1. AQtion is founded upon the promiſe, yet an act to be done 
| 15 Hen. 7, purſuant to ſuch promiſe is the ground of the aſſumption; 
 10,b. as where a man promiſes to deliver a horſe, and another 
e promiſes 201. the 20l. is to be paid for the horſe, and the 
48 Ed. 3,2, delivery of the horſe is to be preſumed purſuant to the pro- 
3. miſe. | | | 
1 —_ And as to the declaration, if a man covenants to do ſeye- 
7 Co. 100, ral things, and alledges performance generally on his part, 
3 though he ought to have alledged the performance of ſeve- 
yer 211, e ee 
212. ral things, yet this is aided by the appearance and plea of 
3 Leon.219. the defendant. Sed adjornatur. Afterwards the judgment 


= Car. was affirmed. 
Lut. 245. Salk. 113. Hob. 41, 42. 


100 ns 3 
Ge 68. Lane ver. Cotton and Sir Thomas Franklin. In 
B. R. 8 
Caſe of the A CTION upon the Caſe ; the plaintiff declares upon 
poſt- maſter the ſtatute of 12 Car. 2. c. 35, by which the poſt 


—_— or office-is erected, and © one maſter appointed by the King 
xchequer- 
bills loſt out“ under ais letters patent, called the poſt-maſter general 
of a luter *© who and his deputy ſhall appoint poſts for all letters“; 
3 that 26 May 1 Car. 2. by letters patent the poſt office was 
offce in erected; that by patent bearing date the firſt year of W. 
London. & M. the office of poſt-maſter general was granted to the 
8 '7» defendants, with all profits, &c. with a fee of 1500. per 
1 1.4. Ray ann. to be paid by the King; that the plaintiff incloſed ex- 
646. chequer - bills in a letter directed to James Fones at Worceſter, 
See the on- and delivered the letter to the defendants in office, &c. 
try in this an 3 E a in 7 
caſe. Upon Not guilty pleaded a ſpecial verdi& was found to 
2 Mod. Int. this effect: That there was ſuch an act of 12 Car. 2. 26 
. 43. Was ſet forth in the declaration ; that a poſt- office was e. 
Mod. 455. rected between London and Worceſter; that a grant of the 
1 office of poſt maſter general was made to the defendants, 
— as was ſet forth in the declaration, with a clauſe that they 
Holt 582. ſhould not be charged by the default of a deputy or other 
perſon, but only by their own default; that ſuch letter, 3 
was ſet forth with Exchequer-bills ineloſed, was delivered 
to an under agent at the poſt- office, and was there open- 
ed, and the bills taken out, and if, & c. for the plaintiff, &c. 


Gould, 
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GouLD, J. was of opinion, that judgment ought to go 
for the defendants. ; Es EP 4 5. 

Firſt, from the nature of the office, which was for the 
carrying of letters; and then, if the caſe is conſidered in 
parts, I hold, that for the miſcarriage of a letter only an _ 
action will not lie, for the damage is not of any value; but 
if there ſhould be any ſpecial damage by miſcarriage of 
letter, I determine nothing. 


Secondly, if an action will lie, it muſt be in conſidera- 
tion of a contract, expreſs or implied; no expreſs contract 
is alledged. and no contract can be implied; for the office 
was erected by act of parliament, and by the words of the 
act a truſt is repoſed in the deputies, &c. by which it ap- 
pears, that the intent of the act was not to make the poſt- 
maſter general chargeable z and therefore if the poſt-maſter 
dies the office continues, which ſhews that the office does 
not depend upon the poſt-maſter ; and who ſhall be charged 
if ſuch an accident happens in the time of a vacancy ? 

Thirdly, Here the King is the head and principal of the 
office; all the miniſterial part is intruſted with the poſt- 
maſter, his deputies and agents, but all the profits and re- 
venue appertains to the king; by the paragraph of this - 
act the penalty upon carriers, &c. who wy the letters is | 
to be divided between the king and the informer. So in 
paragraph 6. - | | 

Fourthly, In this caſe it is impracticable to take care of all 
the agents, and impoſſible to take care for the ſecurity of 
thoſe agents who travel by night and by day, and out of the 

Wkinzdom ; and the caſe of Morſe and Slue goes upon this 
reaſon, that the maſter of a ſhip may take. ſecurity and ſuf- 
cient care of all under his command; In the caſe of an 
nn keeper, 8 Co. the hoſtler is anſwerable when the goods g C. 3a. 
are purloined within the inn, but not if they are ſent a- Calye's 
r0ad ; as a horſe to paſture, & c. for then the inrkeeper 2 
annat ſecure himſelf. A factor is not ſubject to account Co IE. 
or goods purloined. As to the caſe of Morſe and Slue, 2 Brownl. 
Vent. 190, 238, where it was reſolved, that a maſter of *55- 


| wie liable for goods taken out of a ſhip in port, it 


* a 1 
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'as for three reaſons. Firſt, He receives part of his wa- 

3 and ſalary by contract. Secondly, He is the perſon 

nown by the law, for he may pawn the ſhip. Thirdly, he 
wy make a ſpecial contraQ, and caution for the carriage; 

ut all theſe reaſons fail in the preſent caſe. But if the 
olt maſter general were generally chargeable, yet he is 175 
| 0 
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Denied to 


be law. 


103] 


this were to be allowed the office would be deſtroyed. | 


but in circumſtances which encourage their currency, but 0 
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ſo in the preſent caſe ; for the delivery of F:xchequer-tj1 


is a matter out of his province, and the ſervant ought ng 
to have received them ; he was not intruſted for that Pur. 
poſe, and by conſequence the maſter is not liable; and iti; 
found by the ſpecial verdict, that he was intruſted for th, 
carriage of letters, and not for that of other things. 

Powys, J. Poſt-maſters before the ſtatute of 12 Car.2 
who of their own heads ſet up poſts, were liable as common 
carriers, if letters which they carried miſcarried ; for it wa; 
a voluntary undertaking of their own, tho? the premium wa 
of little value; and this is agreeable to the reaſon of Soul j. 
cot's caſe, 4 Co. 84. a. 

But I am of opinion, that in this caſe the action does 
not lie againſt the defendants. I admit, that Exchequer. 
bills are not properly treaſure, nor different from other bill, 


not compel it: and the verdict finds only that the plaintif 
was poſſeſſed of eight bills of credit: but if they were tres. 
fure I do not ſee anv diverſity ; for by-the ſtatute all packet 
are to be carried without diſtirction, the words are, © Ever 
packet of letters and other things fo much per ounce” ; { 
that if a man ſends gold, jewels or other treaſure, I a. 
prehend that ſuch packet is of the ſame nature with i 

cket of letters. 5 | 

Then it 1s to be conſidered, whether the defendants in thi 
caſe are liable without their aFual default, by the neg{ 
of their agents, (for on an aOval neglect * default in the 
defendants themſelves J hold that they are * 3) but here 
the verdict finds, that the bills were taken by a perſon ui. 
known, ard therefore JI am of opinion that the defendants 
are not liable. The ſtatute doth not directly charge them, 
and yet the rates of letters and packets are fixed, and the 
poſt-maſter cannot alter them; but before the ftatute he 
might have fixed what rates he pleaſed. The letters at 
received in the night of perſons unknown, delivered out to 
boys, who cannot give ſufficient ſecurity ; they muſt, as i 
happens, be carried by the poſt on the Sunday, when the 
county cannot be ſued if the mail be robbed ; they muſt be 
carried to parts out of the realm ; the ftatute ſays nothing 
of the value of things to be carried, it takes notice of the 
quantity and weight, but not of the value; which ſhews, 
that the legiſlature did not intend that parcels of great valtt 
ſhould be conveyed by the poſt ; and if fuch an action # 


Then 
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Then the principal point to be conſidered is, whether t! e 
poſt. maſter ſhall be chargeable for a miſmanage ment in the 
effce; and I am of opinion that he ought not; ſor_by the 
letters patent by which the office is granted to the defendants 
it is provided, that they ſhall not be liable but for their cin 
default ; for they are not officers for their cwn beneft, but 
for the benefit of the king; the defendants are only allowed 
a. ſalary, and are obliged to manage the c ffice according to 
the inſtruQions which they from time to time receive frm 
the king; the ſecurity taken by them of inferior cfhcers is 
taken in the name and for the uſe of the king; ard the 
wages of thoſe inferior agents are paid by the King, and 
limited by the commiſſioners of the treaſury. 

If it is objected, that in this caſe a wrong is dene with- 
ert a remedy ; it is frequert that damage happens where a 
man cannot come at remedy. The verdid ſays, that the 
damage was done by a perſcn unkrown ; if the perſcn were 
krcwr, ro doubt an aQion on the caſe will lie agairſt 
him, | 
Tukrox J. The aQtion lieth not againſt the defen- 


fault of his officers and under agents : for this is not an an- 
cient office, as appears Latch. 8r. and if it is a new office, 
it is not within the reaſon of the ancient offices; and this 
caſe differs from the caſes of the ſame nature in moſt of the 
circumſtances mentioned before : And further, Exchequer- 
bills are now made a ſpecies of the money of England, 
which was never intended to be conveyed by the poſt. 

Hol C. J. This is the caſe : Sir Robert Cotton and Sir 
Themas Franklyn are conſtituted poſt- maſters gereral by let- 
ters patent of the 3d of May, the 3d of Will. & Mary, pur- 
ſuant to the ſtatute of 12 Car. 2. and thereby have power to 
make deputies, &c but are and ought to purſue directions 
received, &c. and have a ſalary limited, &c. | 
Upon which caſe I hold that an action lieth for the plain- 
lift; I do not deliver my opinion, whether an action lieth 
hen a letter is loſt upon the road, for that differs much 
rom the preſent caſe: But the reaſon upon which I rely in 


al truſt is repoſed in the poſt-maſter general for the ſafe- 
ard of letters; the ſtatute extends the benefit of the ſub- 
c&t in the ſate and ſpeedy conveyance of them. 
Secondly, The office is erected in a certain place, viz, 
1 T.ondon. | 


dants; for the poſt-maſter general is not liable for the de- 


he preſent caſe is, that by the ſtatute of 12 Car. 2.-a ſpe- 


W 


[ 104] 


H Thirdly, 


13 H. 4, 1. 
Hb. 61. 
17 Ed. 3, 
58, pl. 44. 
17 Ed. 3. 
73» p 105 


8 Co. 32. 
Calye's 
caſe. 

1 Roll. 2, E. 
& 
2 Brown. 
254. 
Hardr. 63 
Sid. 71. 


[105] 


other; and this without contract expreſs or implied: But 
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Thirdly, The poſt maſter general hath the general care 
and government of the whole office committed to him, all 
otheis are his deputies ; and this office differs nothing from 
the office of marſhal of the king's bench, or thoſe of other 
officers. 23 H. 6. A gaoler is chargeable for an eſcape, 
altho' the priſon be broke open by rebels. and this even in 
the caſe of priſoners for debt, in which the ſtatute gives a 
capias, and where there was no impriſonment by common 
law; as appears by 3 Co. 12. Sir W. Herbert's caſe. 

Here is a conſideration, and hire paid by the ſubje& for 
letters carried ; and that is the fourdation of the charge 
upon an inn-keeper, 2 Co. 70, 188. But if goods are left 
at the inn by a ſtranger, not a gueſt, he is not liable, for 
there accrues no benefit to him ; but for a horſe left in 
the livery ſtable he is liable; and ſo in the caſe of x 
hoyman. Hob. 8 

I do not allow any difference between an office conſtituted 
by ſtatute, and one at common law, for without doubt an 
officer ſhall be charged in the one caſe, as well as in the 


it is objected, that the poſt-maſter hath not any benefit by 
the carriage ; I anſwer, that the party pays a premium, 
and that is the reaſon why he ſhall haye a remedy, which 
canrot be but by the general officer. But here the poſt 
maſter general hath a benefit, for he hath a ſalary of 1 500 
a year, and that out of the profits of the office, and there- 
fore this caſe is like the caſe of Morſe and Slue, x Vent. 
190. of a maſter of a ſhip, and it is there ſaid that the 
maſter of a ſhip, may refuſe to take the goods aboard til 
the time of the voyage ; ſo may a common carrier until the 
time of his ſetting out, but if he takes them into the ware- 
houſe before, he ſhall be charged. 

This caſe is founded upon the ſame reaſon with all the 
other caſes of the ſame nature, viz. of a carrier, hoſtler, 
&. who are not charged unjuſtly, but with the higheſt e- 
quity, viz. becauſe of the impoſſibility of the proof of: 
ſpecial damage, for a carrier may be confederate with evil 
perſons, and the proof of ſuch confederacy will be impol- 
ſible, and therefore by the law of all nations, a man it 
ſuch caſes ſhall be charged, and whenever, our law agrees 
with the civil law, it ſhall be intended to be founded on the 
ſame reaſon. | 

But it is ſaid that a carrier robbed may ſue the county, dar 
but this is by the ſtatute of Wincheſter, 13 Edw, 1. and 

| 10 
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an action lay againſt the carrier before by the common 
law. | | 
It is objeted that an inn-keeper hath ſervants to watch 
in his houſe all night ; ſo may the poſt-maſter general ; but 
then it is objected, that the poſt-maſter manages his office 
by night, and this is uſed as an argument in excuſe of the 
poſt-maſter, which is an argument for the charge ugon an 
inn-keeper. | 

But although I compare this caſe to the caſe of a com- P<2or & 
mon carrier, yet it is not ſaid by me, that the poſt-maſter Dial. 2. l. 
ſhall be charged for miſcarriage upon the road, for I give no 38. 


So in the caſe of Morſe and Shue, it was agreed that the 909- 


maſter of a ſhip ſhall not be charged, nor an inn-keeper for B.. Abr. 
. Proceſs 35. 
WW horſe ſent to paſture; but if a man orders the hoſtler to Br. zQicn 


s ſtolen, the inn-keeper ſhall be charged. Carth. 438 

The poſt- maſter cannot refuſe the acceptance of a thin [ 106] ; 
hich is proper for his carriage, but an action lieth acaini 1 Roll. rep. 
im for ſuch refuſal, as well as againſt a ſmith for refuſing o 


o ſhoe a horſe. . 475 


Then exchequer- bills are proper to be ſent by the poſt Owen 57. 
s well as bills of exchange, and the ſtatute doth not re- 2B Ack. rep. 
= the poſt · maſter to the carriage of any thing in parti- 3 
ular. | 2298. 
It hath been objected that Exchequer- bills have been in- An: & 


; . made of 
uted ſince the ſtatute of 12 Car. 2. but if they are pro- Iate line 


er to be ſent by the poſt, though they are newly created, ſhall be 
ey are within the ſtatute made before, as in 4 Co. 4 b. within the 
ernon's caſe, A deviſe to a wife for a jointure by force of 2 2 4 


: OR 9 N act made 
e ſtatute of 32 H. 8. is a good jointure within the ſtatute long time 


er, 23 H. 8. made before. | before, 
e- With the ſame reaſon it may be ſaid that trover does not 1 Wh 


for exchequer- bills taken from the poſſeſſion of one by 2 laſt. 36, 
other and converted, as that exchequer- bills are not to 342. 
carried within the ſtatute of 12 Car. 2. Bills of exchange , * 
able to bearer are good bills, and ought to be paid, but 1Jores 188, 
's Payable to order are for the convenience of indorſe- 3% _. 
ent, for every indorſor becomes liable. po 1 8005 
It is objected that nothing is to be paid for a bill of ex- Saik. 444. 
ange, and therefore the poſt - maſter is not liable for it; 


payment is made for the letter which incloſes the bill of 
H 2 exchange, 


Stud. r. 270. 


opinion in ſuch a caſe) and there is much diverſity, for a1 Vent. 228. 
carrier is bound ſafely to keep, and ſafely to carry, but the ., kay 5 
poſt-maſter is bound ſafely to keep, not to carry but to ſend. Ld. Raym. 


end his horſe to paſture when he 1s cool, and before that he 8 3 ca'e, 
pl. 67. 
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exchange, although it is not inlarged in reſpect of the bill 
and the letter ſhall be intended to be in reſpe& of the bill, 
a gueſt pays nothing for the cuſtody of his goods, but the 
inn-keeper ſhall be charged for them, in reſpect of the be- 
neſit which he hath for the diet of his gueſt; or if the 
poſt-maſter hath no benefit for bills of exchange, yet being 
a public officer intruſted with them, he ſhall be charged for 
the negligent cuſtody of them; it is granted that a pol 
[107] maſter before the ſtatute of 12 Car. 2. was chargeable with 
the miſcarriaze of letters or goods. Then that ſtatute doe 
not alter the nature of the office, but only confines the car 
riage of letters to certain ſpecial perſons ; as before the 2d 
of parliament he was liable, and now that act obliges a 
perſons to ſend by the poſt maſter, ſhall the ſubje& by the 
ſ.me act be ouſted of his remedy ? 7 | 
Another objection is, That an action may be brought 
aguinſt the ſub agents, but for negleQ the principal mult 
anſwer for his inferior officers. | 
The poſt-maſter hath the whole management of the 


U 
R — 


c oy * office; if he makes a deputy, although for life, he ma 
N turn him out. Mo. 555. 39 H. 6, 1. He hath the ſol 
| power to make and turn out his deputies, and therefore 
= muſt anſwer for his deputies and all his officers, 

F 8 Another cbjection is, That they are all but fellow ſei— 


| &1,goalle vants and all receive their ſalaries cf the king, but they arc 
| 3 retained by the poſt-maiter and under his command, and 
1 : Co. 232, then they are his ſervants ; but ſuppoſe it granted that ther 
J H b. 11. are not the ſervants of the poſt-maſter, then the caſe wil 
l | | Malloy be, that the defendarits who are intruſted by virtue of an 
4 5 28, aft of parliament with the management of an office, em. 
3M. d. 32:1. ploy perfors in that office who are not their ſervants, and 
11 % 46% who imbezul goods bronght thither, and then the defendart 
4 T l. 15% muſt be «nſwcrable fer them. | 
4 At «fd. Another objeEtion is, That the act of parliament of 1! 
4 ju'y m!y Car. 7, never intended that the peſt-maſter gereral ſhould 
n ap EY Le anſwcrable for the neglec of his deputies and ſervants; 
vj dial. but that docs not appear, and is only grati- dictum, and! 
. Lev. © ſeems to me that the att of parliament did interd it, ſc 
ee when anact of patliamert makes a new officer, and intrul 
i I d 83, tim with the property of the ſubject, it is to be preſume 
4 tat the att cf parhament intends to make him chargeabt 
i s Oer officers of the ſame nature are; and the ftatuit 
1 | ſays that ke is conſtituted fer the fafe diſpatch of letters; 
| and by ancther clauſe it appears that the act of ghar 
7 | t intend 
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intended to make him anſwerable for his ſervants and depu- [L 108 
ties, for it is provided that the poſt-maſter and his ſubſtitutes 
ſhall provide poſt-horſes, &c. and for default the poſt maſter 
ſhall pay 5]. &c, the pcit-maſter, without mention of his 
deputies. | | | 

Another objection is, that the office by this means will 
be deſtroyed ; but ought we to preſerve the office to the pre- 
judice of the ſubject ? the office will be more careful, and 
if it takes ſufficient care it cannot be deſtroyed. 

Another bjection is, that exchequer-bi!ls may be ſent by 
another way; but a man has a right to make his election by 
which way he will ſend them: Shall an inn-keeper anſwer 
tor goods ſtolen in his inn, when the gueſt might have been 
entertained in another inn? Certainly he ſhall ; but exche- 
quer bills cannot be ſent by any other way with ſo much 
ſpeed. | | 
7 hath been aſked by way of objeCtion, ſhall the poſt» 
maſter be anſwerable, for things of great value, when he 
hath ſo ſmall a premium? Certainly he ſhall, if he is charg- 
ed by the law, and he accepts ot the office upon ſuch terms. 
Another objection is, that the patent of the defendants ſave, 
that they ſhall not be anſwerable for their ſubſtitutes in any 
default, but only for their own proper negleQ ; but this 
clauſe regards only the imbezilment of the revenue. And 
\et judgment was given by the opinion of the three judges 
tor the defendants, 


Blackborow and Davies. In B. R. Caſe 69. 


T was now urged, that the grandmother was in equal Vide ante 
degree with the aunt ; and ſo thought the court; for 95. ”_ 
the mother is nearer of blood than the brother, (and there- 23. Bs. a. 
fore the ſtatute of 1 Jac. 2. c. 17, was made to give diſtribu- . 10. 
non to the brother with the mother) and by conſequence the 79 * 
grandmother is in equal degree with the aunt ; the deſcent x4 Geo. 2, 
io an uncle is not immediate, but mediate, and the pleading e. 20. 
of ſuch a deſcent ought to ſhew how he is his heir. And 2 700 555 


the mandamus was denied by the whole Court. 1 Vent. 324- 

1 Lev. 186, 
17. 1 Sik, 38, 251. Prec. Chan. 527. 1 P. Will. 49, 64 Hale Hiſt, Com. Law, 
209, 213, 220. a 


The 
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'\ [109] The King and Eller. In B. R. 

Caſe P. | | 

When if 3 JNFORMATION againſt the defendant for counterfeiting 
| 8 ſeveral receipts of ſeveral perſons, to whom ſums «f 


argument money were due out of the Exchequer, by means of which 
about the receipts he, without the privity of the perſons to whom the 
For money was due, did receive the ſums aforeſaid. The de. 
bef re the fendant, as to the counterfeiting of the receipts or knowing 


al of the them to be counterfeit, pleaded not guilty ; and as to the 


_ reſidue of the information he pleaded, that he received the 
ſaid receipts of one Smith, a ſolicitor, and received the 
money; and after diſcovery of fraud in Smith he gave no- 

: tice to the perſons, and paid the money to them, without 
prejudice to the Exchequer. To which it was demurred, 
for that this plea amounts to the general iſſue, But the 
ccurt. would not hear any argument concerning the plea be- 
tore trial of the iſſue, 

Caſe 51. The King and Tyler. In B R. 

— v gee PPEAL for MuRper. The defendant (proteſiands, 

pearance of that the writ is not ſufficient, for that there are 

Ew: not fifteen days between the teſfe and the return of it) pleads 


2 K b. 461, that he was formerly indiQted for the murder, and found 
2 Inſt 667. guilty only of manſlaughter ; whereupon he prayed the be- 


_ pig nefit of the clergy, and had it. To which there was a de- 
Cro. ic. Murrer. And as to the writ, it was ſaid by the counſel for 


424. the plaintiff, that this matter (of the proteſtando) wps plead- 


A hp able in abatement ; but as the defendant hath not pleaded 
2 Hau k. P. it, but cnly taken hold of it by proteſtands, the appearance 
C. 269. aids the writ, | 


Conviction, Ho, C. J. ſaid, that it appears upon the record; and 
of Man- 1 . * 
fluughter altho' a voluntary appearance aids the defect of form in the 


with clergy writ, yet an appearance by coercion does not aid it; and by 


ra} em the law there cught to be fiſteen days between the tefte of 
apr.ai, the writand the eſloin-day; but here the appeal was teſted 


i 5 l«. 63. the gth day of (/&ober, returnable quinden' Mich, ard the 


> „ cay of efloin happened en the 20th of October. Sed 
1yo, 4 Co. adjurn” 

4 ., 2 

Nenn Rep, 94, 165, 2, Lern 111, Carth, 16, 17, 18. So it i» if clergy were not {ad 
„ vets. lt ot tte Cut, Salk. 63. 2 Hawn. P. C. 269, 93. 


Freke 


3 
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Freke and Thomas. In B. R. Rot 102. [110] 


Caſe 72. 


33 by the plaintiff as adminiſtrator durante minore Vide Hill, 
ætate of Dutton Stede, upon a bond for 40l. made t We 
Sir Edwin Stede the iſt of March 1693. which was not tien nee 
aid to Sir Edwin in his life-time, nor to the plaintiff after - minore 
wards, to whom adminiſtration of all and ſingular the goods ee p 
and chattels of the ſaid Sir Edwin, to the uſe and benefit, ts the che 
and during the minority of the ſaid Dutton St-de a minor, min ſtration 
which ſaid Dutton Stede is now under the age of 21 years, er oy ” 
to wit, of the age of 18 years, and no more, was commit- til the je- 
ted, by yoo by divine providence archbiſhop of Canter- fant hathat- 
bury, Sc. after therenunciation of all the executors of the _— 25 
will of the ſaid Edwin by G. and E. the executors of the twenty-one 
ſame will, in due ſorm of law. To which declaration the gears, 


defendant demurred ; d. Raym. 


de r that the adminiſtration granted S 8. C. 
to the plaintiff had ceaſed. Salk. 39. 8. 
Il, of Counſel with the defendant, inſiſted, that the de- C. 
claration was ill ; for it appears that Dutton Stede, during 
whoſe minority the adminiſtration was granted, had attain- 
ed the age of ſeventeen years before the action commenced, 
and then the authority of the adminiſtrator ceaſes, accord- 
ing to Pigot's caſe, 5 Co. 29. a. Cro. Eliz. 602. But a , 
diverſity ſeems to be underſtood on the other ſide, between 2 Brown, 
where an adminiſtration is granted during tne minority of 747» 24%: 
an executor, and where it is granted during the minority of & Co. 67, b. 
one who is intitled to have adminiſtration ; for the declara- Co. Car. 
tion takes notice, that the executors of. Sir Edwin Stede re- 45 4 
tuſed, and that Dutton Stede, during whoſe minority the ad- er N 
miniſtration was granted, was the principal legatze, and ſo Meor 462. 
(as it ſeems) intitled to the adminiſtration : But TI think this no Jace 
does not make any difference; for the reaſon why the au- Yes, 128, 
thority of an adminiſtrator during minore tate ceaſes, when 130. 
the infant attains the age of 17 years, is, that by the ſpiritual ww vom 
law, at that age he is capable of making a diſpoſition of 5 . 
the goods of the deceaſed for the good of the deceaſed, 1Mod. 499. 
and to take the adminiſtration upon himſelf. But this reaſon 21: 45» 
js of the ſame weight, as well when the minor is an admi- Hob. 451. 


niſtrator, as when he is executor, for the power of the one 2 Roll. rep. 


and the other is the ſame; and an adminiſtrator in the civil Gn. 


law is called executor dutivus ; the perſon from whom the /acir. 86. 
authority to adminiſter is derived, who is the deceaſed, or [111] 
| the 


o 7 Ann 
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> Ande:r the ordinary, is not regarded, but that perſon only to whom 
132. ſuch authority appertains, whether he be of age ſufficient 
Co. Eliz. to adminiſter; and therefore if an adminiſtration is granted 


1 it was held 5 Co. 29. b. Prince's caſe; by which it ap- 
Goo bac pears, that no more regard is had of a perſon appointed to 
$50. take the adminiſtration by the deceaſed, than.there is of 


4956446 a ſtranger. And this diſtinction was known to Vaughan C. 
Cie. Car, J. for he thought, that an adminiſtrator durante minore etate, 


240. if he brought an action, ought to aver, that the adminiſtra- 
8 tor or executor was under the age of 17 years, Vaugh, 
404% . Edgcomb and Dee. There an action upon the caſe 


1 Roll Abr. was brought againſt an adminiſtrator durante minore ætate of 


ANY Charles Everrard, the ſon of the inteſtate : The defendant 
2 Saucd. i . 

{Aa pleaded ſeveral judgments againſt himſelf, and no aſſets 
L. ph. 130. uta. And upon a demurrer to the plea an exception was 
3 Ja taken, that the judgments pleaded did not appear to be a- 


1 Mod. 47, gainſt him as adminiſtrator durante minore ætate. But the 
208, exception was not allowed; for that there is no need, in an 
* Vert. 102, action brought againſt an adminiſtrator durante minore etate, 
1 $.d. 449. for the plaintiff to ſhew that the adminiſtration is not deter- 
ee, . mined; but in an action brought by an adminiſtrator durante 
Cm 3" minore ætate, he ought to aver, that the adminiſtrator ot 
1 Saik. 205, EXECUtOT is undemathe age of 17 years; and an adminiſtration 
8 hath been granted to a perſon in his infancy. Cro. Flu. 
T 542. Bade and Starkey, If it is objected, that by the ſta- 
198, tute of 22 & 23 Car. 2. c. 10. Ordinarics in granting ad- 
Yods 8 miniſti ation ſhall and may take of the perſon to whom admi- 
| [112] nitration is granted ſufficient bond, & c. which bond an in- 
Wah im- fant cannct give; it is to be obſerved, that the ſtatute does 
peaches the not intend to make any alteration in the perſons to whom ad- 
8 or miniſtration is to be granted, but only to require a cavtion 
$42, of the adminiflrator, which if he cannot give, it ought to 
Cro. Car. be taken of his ſurety in his ſtead; and it muſt be obſerved, 
1 a that an adminiſtration durante minore ætate granted after the 
„nod. 304. : ; | 4a eb | Sn 
2 Lev, 37. infant is ſeventeen years of age is void. 5 Co. 29. a. Pigot's 
oll. Abr. caſe, But judgment was given for the plaintiff ; for there 
2 97. Was always a diverſity between the caſes where an admint- 
5 Mod. 35g. ſtrationis granted during the minority of one who is intitled 
Como. 475. to the adminiſtration, the which endures until the infant 
pp 4 attains the age of wwenty-one years; ard ſo it was ad- 
175. judged between Atkinſon and Corniſh, and between Dubois 
Folt. 159. and Dubois. 


Feltham 
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Feltham and Cudworth. In B. R. Paſch. ult. | Caſe 73. 
waders + 17 5 | | 8 


CIRE FACIAS upon a judgment for 800]. againſt the Cee. 
8 defendant, who pleaded as to execution againſt his lands — woe 


and tenements, goods and chattels, he could ſay nothing to of the ſta- 
avoid it, but as to execution againſt his body, he pleaded a Bw _— 
ompoſition with two thirds in number and value of his cre- how 1 


litors, and therefore he was exempt from execution as to pleade i. 


his body. To which it was demurred. 3 2 59. 
Dex, Common Serjeant made the following objections to par 10. 
the plea, Nod. Cal, 


Fuſt, by the act of parliament the agreement ought to 56. 

e by deed; for the ſtatute ſays, by writing under their 

hands and ſeals, which in — of law is by deed; 

and therefore the defendant ought to have pleaded it as a 

eed; and it is not ſufficient for him to purſue the words - 

f the act of parliament in this caſe; but it would have 

deen ſufficient if he had ſaid, by a certain deed under their 

lands and ſeals, or by writing under their hands and ſeals, 

nd afterwards delivered ; and he ought in pleading to have 

ewn that the compoſition was by a deed. oben 

Secondly, Then if the compoſition was by deed, there 

ught to have been a profert hic in cur”. | 

"Thirdly, It is not ſufficient, that the compoſition was 

or the equal benefit of all the credifors, but it ought to 

"pear to be for their equal benefit; but here are 28. in the 

hound allowed to the creditors who ſubſcribe, but it is not 

aid, that it was for the benefit of the others who did not 

ubſcribe, | [+ 1 9 | 

Fourthly, it does not appear when the 28. in the pound (113). 

hall be paid; for by the agreement it does not appear that . 

e ever was in priſon, and by the agreement the payment is 

be made within five years after-his diſcharge z and for that 

coth not appear that the defendant ever was in priſon, it 

ves not appear that the compoſition ' ſhall ever be paid. 

*d non allecatur ; for as to the firſt objection, it is ſufficient 

purſue the words of the ſtatute, and as to the ſecond, there 

no need to have a profert hic in cur. Mod. Ca. 58. 

ad it che compoſition be made to the equal benefit of all 

e creditors, it is good, although it be not ſaid in the agree- 

ent that the payment ſhall be to all; for thoſe who ſub- 8 
ſeribe 


verd & ſhall 


- Salk. 454. 
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ſcribe cannot bind thoſe who do not ſubſcribe; but the 28 
of parliament requires the ſame. payment to be made to il, 
as is agreed to be paid to the ſubſcribers. | | 

HoLT C. J. ſaid that the compoſition upon the aQ of par. 
liament is in the nature of a defeazance, and the firſt ſecuri 
was in force ; and therefore af there were a bond for ol 
and a eompoiition for 2s. in the pound, an action might be 
brought upon the bond, and the bond would be defeazanced 
by the compoſition ; but as to the laſt objection, that ther 
appears to be no day of payment, dubitatur; and therefor 
it was adjourned, 


Caſe 74. Gree and Rolls. In B. R. Hill. 8 W. 3. Rot. 664 
In an e je; · | | ; 

m_ r On a ſpecial verdict the caſe was 2. 
gain ne L/ tempted to be moved, but was ſtopped by Mr. Bro 
only confeſs DRICK ; for here was a declaration againſt two defendant, 
A ng Sir Jann Rolls and Mr. Newell; at the aſſizes one of th: 
and the o. defendants did not appear, and a Nolle proſequi was entered 
chere do bot, againſt him, and the other did appear, ard a verdict ws 
bow the brought in, which could not be right in an ejectment, when 
* the term is joint, for then, by the default of one of the 
28a lk. 456, defendants, the whole term would be recovered againſt the 
S.C. other: It may be otherwiſe in treſpaſs where the treſpak 


Raym. 38, 18 ſeveral, and each party muſt anſwer for himſelf; but 
73zS.C. that cannot be in ejecment according to the caſe 2 Leon, 
[114] 199. Drake and Holland. But in ſuch caſe Hor C.] 
= B.R ſaid, that if one defendant appeared and confeſt leaſe, entry 
12 Ed. 2. c. and ouſter, and the other did not appear, he would dited 
4- the jury to find as to the defendant who did not appex! 
, — Ray. Not guilty, if nothing was proved againſt him. Sed adj 
2 Roll. abr, Natur, | 
100. 


Caſe 75, Bailey and Cheeſely. In B. R. 


, | a 4 
3 . T was moved to make a ſubmiſſion to an award a ruled 
good, tho? the Court, upon an affidavit that it was ſo agreed at the 


only condi- time of the ſubmiſſion; and the bond of arbitration beilf 


8 ia) produced, it appeared to be with condition that the pal 


S. C. 


ſhall ſtand to the award, and will conſent to have it made 
a rule of court, otherwiſe the condition to be void. And 
it was infiſted that there was no cenſent, but only a penal! 

| 1 


\ 
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in caſe he would not conſent aſterwards, and by the ſtatute 
it ought to be a preſent conſent; and if it was not ſo at the 
time of the ſubmiſſion, it never can be made ſo. But the 
court was of opinion that this condition was a conſent, 
otherwiſe it was of no ſignification, and that if there was not 
a conſent to make the award a rule of court, there is no 
ſubmiſſion, for the ſubmiſſion is contained alſo within the 
condition of the obligation, 


Warner and Green. In B. R. Caſe 76. 


CTION upon the caſe for ſtopping up a way, and the Declaration 

plaintiff declared that he was ſeiſed of eighteen meſ- „ te g 
ſuages in St.*Buttolph's Aldgate, and preſcribed for a way for a way, 
from every one of thoſe meſſuages over a certain vacant 1 — helpe 
Wpicce of ground, &c. to ſuch a place; and after a verdict 77 
or the plaintiff, it was objected that it was not ſhewn what the particu- 
bort of a way he had, whether a foot-way, horſe-way, or lar ſortof 4 
n- way. Sed non allecatur ; for it is ſaid that he had a way es. 
Wor: & redire, &c. and after a verdict it ſhall be intended a 


general way for all purpoſes, 


Sterling and Tanner. In B. R. 7 151 
HFRROR of a judgment in C. B. and the plaintiff aſſigned Error fer 


for error, want of an original, and then the courſe waat t an 
5, that the defendant ſhall give a rule to the plaintiff to get m. 
certificate whether there was an original, upon which the pleatly af- 

plaintiff ſhall take out a certiorari to enquire whether there figned until 


any original of that term of which the placita, &c. are — 0a 


" ntered, which in the preſent caſe was Trinity term. But turned, 
j 1 dere in this caſe the Jefendant did not give any rule, but at 


is own proper charge took out a certiorari, and procured a 
ertificate of an original. | 

But by the Court this is ill, for the error 1s not com- 
eatly aſſigned until the certificate is returned, by which it 
7 pcars, there was no original in the caſe, 


le o | 
| tle Lamplugh and Shortridge. In B. R. Caſe 78. 
being VOVENANT. Defendant pleaded a releaſe and On d gene- 
1 confirmation, & c. to which it was demurred quia du- ral — 
* ex & caret forma. | 1 0 fora y 


kh » AA. T 


8 
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.. 
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r $a!k-219, But by the Court, this is a general demurrer, for the de. 


$- . KR: 
Lat 4 murrer ought to ſhew in what the duplicity conſiſts, and 
Mod. 2 upon a general demurrer, duplicity is not fatal. 
fiS. b. 8 


232, 1 Vent. 109. 1 LIIl. 439 3 S k. 16 8 Saud. 78. 2 Sannd, 97. Sid, de. 
Caſe 79. Palmer and Stavely. In B. 1 

A erat. JNDEBITATUS ASSUMPSIT. for money had and re. 
uict the ceived by the defendant for the plaintiff, ad uſum iffuu 


err the defendant, where it was intended to have been To the 
u, ule of the plaintiff“; and after a verdict, it was moved in 
whtcad of arreſt of judgment, for that the plaintiff had declared of 
_ money had to the uſe of the defendant, and therefore had 
wall b:re- Cauſe of action of his own ſhewing, for the money being 
j-a.d. received to the uſe of the defendant the plaintiff cannot re- 
22 * 24% cover it. Sd ron allocatur; for after a verdict for the 
| plaintiff, the words ad uſum defendentis ſhall be rejected, tut 

a verdict could not have been found for the plaintiff, it ev. 

[116] dence had not been given that the monics had been re- 
l cei ved for his uſe; and the declaration further ſays chat the 

7 $©-6'5- monies were received tor the plaimiff, and ſo the ſubſequen 


161, 309. words, To the uſe of the defendant, ſhall be rejected 4 ard 


Cat. I. R. to this purpoſe were cited the caſes between Nerworthy and 6 
1% sc. /i dm, 1 Mod. Rep. 42. 1 Sid. 306. and a caſe in ti. | 
Court between Pattiſon and Milton, W. 3. where a de | 
claration that the plamuff aſſumed to the plaintiff was aide! t 
after a verdia, | 
Caſe fo. | May ani King. In B. R. a 
Decla.a'ion SUM sr, the, plaintiſf declared that in confſiden- 
Where tion that he had dculivered to the defendant a chaiict 
gde, | had ed mit him to have the uſe of it ſor co r 
the ve: dict. and had agreed to permit him to have the ute ot it 101 ˖ 
year, the defendant promiſed to pay 2col. but it was 10 R 
alledged that the deſendam had the uſe of the chariot for: i 
year; and this after a vecdidt for the plaintiff was movedi ; 
arrel(t of judgment, Sed non allecaiur J for after 4 verdi 
it ſhall be intended that he had the uſe of it for a year, ©" | 


appears that the charict was delivered to him. 


1 i | 
Caf: 81. Tarcalhire and Kellingworth, ext cutors of —.'In P. R 


- 2 Me 1 
Tender ad HE caſe appeared to be this upon the declaration: The 
retuleb bow I teſtator covenanted with the plaintiff, upon the tray 


be plcade . a ; ö 
* F ferring ſo much ſtock in the Hudſen- bay company, to [* 
| 205 


e- 


De Term. Paſch. 1 3 Will. 3. 


zool. and the plaintiff avers that he was ready and offered Cro. J. . 
to make a transfer, but that the defendant was not willing; 1 
to accept of it. And, _ N . ET 

Hor r, C. J. delivered the opinion of the whole county, err 
and he ſaid, if a man is to pay money upon an act done, ,, * 


1 
# 


and there is a tender of doing it, .and the party refuſes, it 1s 530, 533- 
tantamount as if it had been done; but here the tender is not; 93s 


well alledged, for the plaintiff ſays, that he was ready, 3 Salk. 34 


and the defendant was not willing to accept, and whenever 8. C. 
a man pleads a tender, he ought to plead a refuſal alſo. 1 — both 


Sid. 13, 31. 2 Saund. 350. Vent. 105. meet, refu- 
Then if the defendant was not preſent, and for that rea- [ 117] 


fon he could not refuſe; the plaintiff ought to ſhew ſal muſt be 


wr, 


that the defendant had notice, and that the plaintiff was 


ready, and no defendant came, &c. Yelv. 38. 1 Cro. 2$aun. 355. 
k Lutw, 568. 


751 | | | 
And if it is pleaded that the defendant had notice and did > SLY 


not come, it ought to be ſhewn when and what time the 529 
plaintiff was ready, viz. that he attended to the laſt part of Co Lit. 
the day. 5 Co. 114. Wade's caſe. try 
And in ſuch caſes the later way of pleading is, that the Cro. J. c. 
defendant did not come, nor any other for him, though this 13, 14,377, 
is not of neceſſity; for if a man pleads a tender and refuſal, 4. Nd 
it is ſufficient to ſhew the refuſal, without ſaying at what 231. 
time the refuſal was, for a refuſal by the party at any time Pyer 354. 
or place is ſufficient ; but if a man pleads notice given, by 207 . 
which it appears that the defendant was not preſent when the a. 2 
a® ought to have been done, then the plaintiff muſt ſay 7, <2: 28. b. 
that he was ready at ſuch a time, viz. to the laſt part of * 
the time when the thing was to be done, and that the defen- 602. * 
dant or any for him did not come; and the reaſon of all te. 129.8. 
thoſe caſes is, that when the plaintiff himſelf is to do an act, (3,0 
and that act is not done, he ought to ſhew to the court that Ante. go. 


he h:d done every thing that was in his power. Hob. 107. 2 144. 
a 10. 


1 Cro. 694. 8 Co. 02. 13 5 py 
And therefore judgment was given for the defendant by Roll rep. 
the whole ccurt. a3 
sBic. Ab. 9. 
Ld. Raym. 
; | G2.t. 623, 
Parſons and Gill. In B. R. Caſe 82. 


; . : Fxecution 
T was moved to refer the regularity of a judgment in debt; bearing 


the declaration was of Hillary term, ard judgment by tete before 


. . | judg- 
O. fo 4 7 on 2 
ion which was ſigned aſter the term, and after the engt da- 


ſigning, ed, heu 
g 04. 


i Saund. 220. 


Cro. El. 73. 
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| Goning, viz. the 10th of Af il, the defEndant died, and the 
1 . bore teſle the . of January; and it was in- 
ſiſted that it appeared that the execution was before the 
judgment. Sed non allocatur; for execution may be ſued 

out after the death of the defendant, except againſt a pur. 

chaſer, and the writ of execution may bear teſte of the pre- 

cedent term, even of the firſt day of that term. 


Caſe 83. Sir Richard Levin and —. In B. R. 


fas far EFREOR of a judgment in C. B. in covenant. The 
want of an plaintiff in error aſſigned for error want of original, 
_—_— and had a certiorari upon which it was certified, that there 
* was no original; afterwards the defendant applied to the 
ed by the court of Chancery, and upon an affidavit that inſtruction 
Sande, were given to the curſitor for an original, but they were 
?* loft, the court of Chancery allowed that the original ſhould 

be ſupplied ; upon which the defendant in error prayed ano- 

ther certiorari, and an original was certified of the ſame 

term in which the default of an original was certified before, 

and now it was moved by Mr. BxoDERICK that this wa 
irregular, for before the ſecond certiorari was returned, the 
defendant ought to have given a copy of the original to the 

attorney of the plaintiff ; and the maſter informed the court 

that the courſe was ſo, when the ſecond original certified 

was of another term ; but it being in this caſe of the ſame 

term, the motion was not allowed. | 


DE- 


Term. Sanct. Trin. [119] 


1 Anne: In B. R. 


—————— 


Machell and Clerc. 


FRROR of a judgment in C. B. in ejectment; where en, wy 


upon a ſpecial verdi& the caſe appeared to be this: tail cove- 

Fobn Mackell ſeiſed of the land in queſtion in tail, by in- and Rica 
denture covenants to ſtand ſeiſed thereof to the uſe of him- to the ho 
ſelf for life, and after to the uſe of his eldeſt ſon and the ef bimielf 
heirs of his body, then to his ſecond ſon, and ſo to all his 5 
iſſue ſucceſſively in tail, and the 25th of January then next ma nder, 
following he covenants to ſuffer a common recovery to aud after- 
other uſes in fee, which recovery was had accordingly ; in — 1 
which A. was demandant againſt Jom Machell tenant, who very to o- 
vouched the common vouchee ; and whether this 1ecove- tber uſer ; 
ry was good was the queſtion; for if by the covenant to — — 
ſtand ſeiſed to the uſe of himſelf for life, &c. he was only ry held 
tenant for life at the time of ſuffering the common recove- goon 
ry; then that recovery did not bar the eftates of his iſſues, 8. 8 
becauſe it was ſuffered with a ſingle voucher only, Fohn 1 Salk. $38. 
Machell, not being vouchee, but only tenant to the præcibe, Show. 
but if the covenant to ſtand ſeiſed did not alter the eſtate- tail, 4 Mod. : 
but that Join Machell after ſuch covenant, and at the time 8. C 
of the recovery, remained ſeiſed of the eſtate-tail, the re- gs hd 
covery was ſufficient to bar the iſſue in tail. And after judg- Rep. 12 Q 
ment for Clerk (who claimed under the recovery) in the 19. 
common pleas, it was ſeveral times argued in B. R. nag 

And now, Hour, C. J. delivered the judgment of the 
court, that the judgment in C. B. ſhould be affirmed. And 
he ſaid, that all the judges of the court, viz. LIT TIE TON, 
Powys and GouLD, agreed with him, that the judgment 
ſhould be affirmed. 

As to the reaſons of their judgment, he had not conferred Covenant 
( vith them, but that he thought it very reaſonable, that the l i- 
reaſons and grounds of his own opinion ſhould be declared nd ſeiſed 
in this caſe; and he was of opinion, that if a tenant in tail te the uſe 


bargains and ſells, or makes a leaſe and releafe to another E — 


in 


/ 


th a nn. = ome. * Ds 


3% b. tail, does not make a diſcontinuance ;z but it may amount to 
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tr.zinder to in fee, that the bargainee or releaſee hath a baſe fee, ani 
A. ia tail is his eſtate is not determined by the death of the tenant in 
8 tail, but deſcends to the bargainee or releaſee and his heirs, 
reminder till that eſtate is avoided by the entry of the iſſue in tail; 
a rare" Oh and herein he relied upon Seymour*s caſe, 10 Co. 96. If 
his death. tenant in tail bargains and ſells to,one and his heirs, the 
: Mod. $8, bargainee hath an eſtate to him and his heirs ; and if 
1 159» afterwards the tenant in tail levies a fine to the bargainee, it 
Ter. 126, corroborates the eſtate of the bargainee ; ſo that altho' be. 
306, 397. before it was determinable by the iſſue after the death of te- 
9 nant in tail, after the fine the iſſue in tail cannot avoid it; 
2Mod. 20%, and upon the caſe of fines, 3 Co. 84. and the common cafe 
1Vent. 372. demonſtrates it: If tenant in tail makes a leaſe for years 
8 and dies, the leaſe is not void, but only voidable ; for i 
tnmtin the iſſue in tail confirms it by the acceptance of rent, it is 
tail, are de- good for the time, and cannot afterwards be avoided: Then 
9 f if his leaſe conveys an eſtate which is not determined by his 
the iſſue. death, there cannot be any reaſon to ſay, that his leaſe and 
Dyer 275, releaſe ſhall not convey an eſtate which will have a continy- 
4-4 4 $65, ance until it is avoided by his iſſue; and this is not incon- 
Er dg. 97. ſiſtent with the ſtatute de donis; for although that ſtatute 
ah ap . ſays, that a terant in tail ſhall not alien, yet by his fecff 
%% ment he made a diſcontinuance, and put the iſſue to his ac. 
Big. 96, tion of formedon ; and the intent of the ſtatute 1s anſwered, 
71 ge. When the alienation may be avoided by the action of the if- 


Co. Lit. ſue. The bargain and ſale, or leaſe and releaſe of a tenant in 


RR ms BY 


—_ ;. an alienation of the inheritance which was in him, noi. 
B b. 339. withſtanding the ſtatute ; for as the ſtatute de donis; is ſatis 
: And. 191. fied when the alienation by the feoffment is avoided by the 
3 Ero. 895, for medon of the iſſue; by the ſame reaſon it is ſatisfied when 
the alienation by bargain and ſale or by leaſe and releaſe i 

,Avoided by the entry of the iſſue. The caſe was: tenant 

in tail bargained and ſold an advowſon to one and his heirs, 
[121] and afterwards died; the eſtate of the bargainee was not ab- 
ſolutely determined, altho' it was of a thing which lay in 

Lit cc. got. grant. 3 Co. 84. As to the caſe of Litt. —. and the caſe 
6.0, 606, of Took and Glaſſeock, 1 Saund. 261. where it was reſolved 
607, cos, that nothing paſſed but for the life of the tenant in tail; 
8285 LiTTLETON there is repugnant to himſelf; and Hos ART 
ſaid he confounded himſelf; and the caſe 1 Saund. after- 

wards reſolved, That if a tenant in tail, after a bargain and 

ſale to another and his heirs, levies a fine to a ſtranger, 

ſuch fine avails to make the eſtate of the bargainee good f0 


110 
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him and his heirs; but how can a fine to a ſtranger enure to 
the benefit of the heir of the bargainee, if the bargain did 
not give a baſe fee to the bargainee and his heirs. 
But in the caſe in queſtion, where tenant in tail cove- 
nants tc ſtand feiſed to the uſe of himſelf for life, the re- 
mainder to his iſſues in tail; this is abſolutely void, for the 
covenant to ſtand ſeiſed to the uſe of himſelf for life, can- 
not be of any avail, only as it was neceſſary to ſupport the 
remainders dependant 8 But the remainder here 
limited after his death is abſolutely void; as if a tenant in 
tail made a leaſe to commence after his death, the leaſe 
would be abfolutely void, altho' a leaſe for years made b 
him in preſenti hath continuance after his death, if it be 
not avoided by his iſſue. 
Andif there is a covenant to ſtand ſeiſed to the uſe of 
another and his heirs; this is good, and paſſes a baſe fee 
to the ceftui que uſe. | 
And if a tenant in tail by bargain and ſale, or by leaſe. 
and releaſe, conveys to another and his heirs, to the uſe of 
Whimſelf for life, remainder to another; the remainder is 
good, becauſe of the tranſmutation of the poſſeſſion, 
So if he covenants to ſtand ſeiſed to the uſe of A. for 
ife, remainder to B. and his heirs; it is a good remainder, 
|tho" the tenant in tail dies during the life of A. until it is 
avoided by the iſſue, | 
But if he covenants to ſtand ſeiſed to the uſe of himſelf [122] 
or life, remainder to another ; that remainderis void in the ; 
ommencement, and nothing paſſes by the covenant ; and - 
herefore the recovery here was good. And the judgment 
as affirmed by the whole court. 


Smith and Walgrave. In B. R. Caſe 85. 


N EPLEVIN. The plaintiff declares for the taking of feiere 
his cattle in a certain place called B. The defendant ſhall not 

leads in abatement, that he took them in a certain place ard _ 
alled C. abſque hoc, quod cepit in pred” loco vocat B. prout, eee 
c. & pro returna habende he avows, &c. The plaintiff 
n{cſſed the caption to be in C. and thereupon the avowant 
ad judgment that the writ ſhould abate, and ſor the return 
f the cattle, | 
And now it was moved by ExRE, that the avowant 
all have his coſts. But it was reſolved by the Court, 

| I " *. hat 


that he ſhould not have coſts ; for the ſtatute of 2 1 H. 8. e. 19, 
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does not extend to this caſe, but gives cofts only when the 
plaintiff is non ſuited; and the ſtatute of ) H. 8. c. 4. give 
coſts only when the plaintiff is barred ; but here the plain. 
tiff is neither barred nor non-ſuited,' but the writ only 2. 
bates; and he may have a new writ, and is not put to hi 


ſecond deliverance, 


DE 


5 D E ä Jaz} 
Term. Sana. Hill. 
1 Anne. In B. R. 


i Z Caſe 86. 
Redding and Royſton. 1 bre _ 
ſhall take dy 


"HF. Caſe was: A man ſeiſed of lands in fee, had iſſue deviſe, and 


two daughters, one of which had iſſue a ſon and died; n. by deſ- 


the grandfather makes his will, and thereby deviſes the land Ante 1a. 

to the ſon of that daughter and his heir; then the deviſee 1 Salk. 242. 
dies, leaving his aunt and grandmother ; the grandmother having 
enters and enjoys a third part of the land as for her dower, ters, ET 
and pays one moiety of the reſidue of the profits to the iſſue has a ſon, | 
of the deviſee, and the other moiety to the iſſue of the _ 2 

other daughter, and dies. The ſon of the deviſee enters, viſes to hy 


and claims the whole by the deviſe, and therefore brought ſon, be takes 
the whole 


his ejectment againſt the ſon of the other daughter, who p, geit 
claimed the moiety by deſcent ; and whether by this deviſe 8 
the lands ſhould go to the heir of the deviſee, or deſcend to 347, b. 
him, as to one moiety, with his couſin, the iſſues of the 97255 
two daughters as copartners, was the queſtion, And it was Meor 136, 
inſiſted, that when an eſtate is deviſed to the heir, it deſ- Pl. 381. 
cends and does not paſs to him by the deviſe. But it was * 
reſolved by the Court, that the eſtate paſſed by the deviſe, 2 "Re 
and not by deſcent, for the reaſon why an heir, to whom Prec. inch. 
land is deviſed by his anceſtor, takes by deſcent and-not by leni Cent 
deviſe, is, becauſe the deviſe was not neceſſary, foraſmuch 249. 
as the ſame eſtate is given by the will, that would have de- * F. Will, 
ſcended ; but when the eſtate deviſed is altered in quantity & EI. 
or quality, the heir takes by deviſe ; now by this deviſe 146, 204, 
there is an alteration of the ys ey for if the land deſcended, [124] 
both the daughters would be but one heir and would take 362, 376, 
as copartn*rs ; but when a deviſe is made of all to one or 37% 45+ 
the ſon of the daughters, then the deviſee takes by purchaſe 3 Rep. ar; 
in a different manner from what would be in caſe the land Len. 114. 
had deſcended. Then it was urged that the plaintiff was ks Pate 
barred by the ſtatute of limitations, for the profits of part 6 Co. 16, a, 
of the eſtate were enjoyed by the ſon of the other daughter Dyer 371, 
I 2 above 73 


"834. 2 Mod. 25: Bro. Teft. 18. Bro. Ft. 78. 2 Vern. 106, 619. Lat. 79). 
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Coo. ae. above twenty years. Sed non allocatur: for here was no 
$27, 416, ouſter, and the ſtatute of limitations does not extend to this 
bots 2 caſe. 
I RON. ad”. 


Ambl. 383. Plow. 28, 413. 10 Co. 41. 2 Biowa. 68. Gilb. on Dev. 21, 22, 119. 
Cro. Car. 138. Carth. 93, 171. Statute of limitations where it does not extend, 2 
Ld. Raym. 289. 2 Roll rep. 219, 425. Gold. 134. Noy 51. Owen 112, 1 Leon. 283. 
1 Lutw. $09. Eq. Cal. Abr. 206. 3 Wilſ. 248 Ld. Ray. 829. Salk. 242. St, 
129, 799, 1086, 1128. Andr. 128. B. R. H. 98. 1% Mod. 419. 3 Com. Dig. 24, 
35. 1 Bac. Abr. 328, 403, 404. 2 Bac. Abr. 3% 3 Bac. Abr. 18, 23. 4 Burr. 1493, 
1940. 1 Bl. Rep 640. 2 Bl. Cm. 156, Ld. Nott. argum. 35. 1 Brow. Ch. Rep, 
191. Swind. 113. 4 Bac. Abr. 321. Pow. on Dev. 263. Cowp. 836. 1 Brow. Ch 
Cale 194. ; 


Caſe 87. Hunt and Burne. In B. R. 


Vide ante 
93- Tur caſe was now argued ſeriatim by the Court. 


GouLd J. was of opinion that the judgment ſhould be 
affirmed, and as to the objection, that by the verdict it is 
not found, that there was a writ of right, he was of opi- 
nion that it was not needfu!, for in all ſpecial verdiQs, all 
neceſſary circumſtances ſhall be intended. Lan. 15. 9 Co, 
51. ä 

Cro. Jac. As to the principal caſe he was of opinion, that by the 
66.2463 firſt fine there was a diſcontinuance for the three lives, for 
Lit. rep. notwithſtanding the ſtatute 18 Edw. 1. De modo levandi fints, 
200, a fine may be well levied in antient demeſne, for this ſtatute 
Cro. % does not extend to it. Hob. 47. 2 Inſt. 106. Dyer 373 
188, * True it is that it cannot be a bar to the iſſue in tail upon an 
Co Lit 48. eſtate · tail made by the ſtatute de donis conditionalibus, for 1 
1 fine is no bar to ſuch an eſtate, but by the ſtatute of 4 H. 
5 7, and 32 H. 8. But it is objected, that a fine is levied 
upon a writ of covenant which is a perſonal action, and 
cannot be brought in antient demeſne ; but I am of opinior, 
that a writ of covenant for a fine is a real action, and here 
the fine is levied according to the cuſtom upon a writ of 
right cloſe, Fitz. Nat. Brev. 11. but it is objected, that 4 
court of ancient demeſne is not a court of record, yet 4 

common recovery there binds the eſtate. 

But I am of opinion, that this diſcontinuance determines 

5 with the three lives: If tenant in tail makes a leaſe for the 
{125 life of the leſſee, this is a diſc-ntinuance of the eſtate tail; 
h but if the leſſee dies, the diſcontinuance determines ; and 
IJ amof opinion, that the ſecond fine does not make a diſ- 


continance. 3 Co. 88, 89. 10 
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I am alf of opinion, that the right of entry is not loſt 


by the twenty years; the ſtatute of limitations does not 
bar the right, but only the remedy; if « leſſee for life le- 


vies à fine, the leſſor ſhall have five years after his death; 


for the right of the leſſor is not barred by the non claim of 
the leſſee, or by that of himſelf, during the life of the 
leſſee. 

Powys, J. was of opinion that the verdi& was good 
for it is found, that by the cuſtom a fine may be levied upon 
a writ of right cloſe, and that a fine was levied there accord- 
ing to the cuſtom, | 

He thought alſo, that a fine may be levied in the Court 
of ancient demeſne, eſpecially, it being found by the ver- 
dic, that it was levied according to the cuſtom beyond 


time of memory. Hob, 48. 1 And. 71. Dy. 372. There 


it was alſo ſaid, that a fine in ancient demeſne bars an eſtate- 
tail; but 2 Inſt ——. takes notice of this caſe, and ſays, 
that a fine there does not bar the tail, but admits that a fine 
may be levied there. 
He alſo was of opinion, that the fine in ancient demeſne 
made a diſcontinuance, but it made a diſcontinuance only 
for three lives. And he held alſo, that the ſecond fine 
did not make a diſcontinuance, for that it doth not take ef- 
fe for the life of the conuſor; and this is like the caſe, 


Co. Lit. — and the ſection — there, altho' it is not the tent 


of LiTTLETON, yet is good law, and founded upon good 
reaſon; and is allowed for law, 1 Jon. 109, Latch, 69. 
in the caſe of Euſtace and Scawan. 

He was of opinion alſo, that the ejectment is not barred 
by the ſtatute of limitations, altho' the conuſor died in the 
year 1956, | 

Then the iſſue might have a formedon, but now this re- 
medy is barred by the ſtatute of limitations; for there was 
a diſcontinuance for the three lives, and the entry of the iſ- 
ſue was taken thereby, ſo that he could not have an eject- 
ment until the determination of the three lives, when the 
diſcontinuance ceaſed, which was within twenty years. 

PowELL J. I am fully of opinion, that a fine in ancient 
demeſne makes a diſcontinuance ; for the ſtatute of 18 Ed. 
I. De modo levandi fings was only a declaration of the com- 
non law, and does not reſtrain fines in ancient demeſne; 
for a fine in the common pleas levied of land in ancient de- 
meſnes make it a frank-fee, and is reverſable by the lord in 
a writ of diſceit; and it would be a hard conſtruction 8 

| tne 


[126] 


—.os i. 


— — - Ani a. 1 Wm > oe. 4. il _ = 


a 


[127] 


for upon a writ of right cloſe the plaintiff thall make pro- 


ble be carried elſewhere, and the partics admit the jurif- 
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the ſlatute of 18 Ed. 1. De modo levandi fines (even if it wu 


introduQtive of a new law, and much more ſo as it is only 
declaratory of the law) to make it reſtritive to fines in 
ancient demeſne, which cannot be levied any where elſe, 
Fines were leviable before the juſtices in Eyre, and before 
Magna Charta, c. 11. in B. R. Raſtals Entries 58 5, b. but 
the ſtatute of 18 Ed. 1. intends only the reſtraint of fines in 
inferior courts upon bill or plaint there. The caſe 44 Ld. 
3. 38. is not law; and ro other caſe denies the power df 
levying fines in ancient demeſne; and this caſe is founded 
upon the miſtake, that a writ of covenant for a fine is a per- 
ſonal action, when it is a real action. And. 71, 4 Int, 
207, Kel. 96. b. Then this fine in ancient demeſne is 2 
diſcontinuance, but it is a diſcontinuance only for the lives; 
for although a fine come, ceo, &c. paſſes a fee generally, 
= it is not ſo, when there is an expreſs limitation for life, 
ro. Fine, 12. 

Then the ſecond fine cannot make a diſcontinuance when 
the eſtate was diſcontinued before. 

HorT, C. J. I hold, that a fine in a court of ancient de- 
meſne is good, notwithſtanding it is not a court of record; 
for this court can hold pleas in a writ of right, and givea 
final judgment there, and join the miſe upon the mere right; 


teſtation to proſecute it in. the nature of a writ of right, 
Dyer 111. Then if it hath cognizance of a writ of right, 
which is an action of the higheſt nature, why ſhall it not 
levy a fine, which is not of ſo high a nature ? It may be 
objected that London, and other ancient cities and burghs, 
may hold plea in a writ of right, but cannot levy a fine; 
but the cuſtom and uſage are to be conſidered in this matter; 
for they hold pleas by reaſon of a grant or of a preſcription, 
which ſuppoſes a grant of all pleas real, perſonal and mixt; 
but by ſuch a grant before the ſtatute of 18 Ed. 1. De mad! 
levandi fines, the power of levying fines did not paſs ; fo! 
it is a particular manner of action, which does not paſs by 
a general grant. Then the city of London holds pleas in the 
ſame manner as the King's Bench or Common Pleas upon 
original writs ; and if before the ſtatute of 18 Fd. 1. the 
city of London, could levy a fine, yet at the ſame time it 
might be levied in C. B. but a fine of land in ancient se- 
meſne could not, even before that ſtatute, be le vied in C. h. 
then in the courts of London, &c. If a plea there conuſt- 


dion, 
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diction, it is good; but if land lies in ancient demeſne, al- 
tho? the parties admit the juriſdiction of C. B. yet the fine 
ſhall be reverſed : Beſides, if a tenant in ancient demeſne 
cannot levy a fine in the court of ancient demeſne, he will 
be under a greater diſadvantage than other ſubjeQs are; 
for he cannot levy a fine in C. B. #nd the power of levying 
fines is a great advantage, becauſe thereby purchaſers are 
effectually ſecured; and it hath been a conſtant practice to 
levy fines there, tho' in ſome old books it is made a doubt 
of; as in 44 Fd. 3. 37. for a fine muſt be levied on a writ 
of covenant, which is a perſonal action; but that is a falſe 
foundation, for a writ of covenant for a fine is a real action. 
Fitz. Nat. Brev. 145. And a fine may be levied upon any 
writ whatſoever. 5 Co. 39, a. Kelw. 90. b. That fines 10 E. 4. 
may be there levied it is agreed. 2 Inſt. 515, 514. yy bac 1 
373. And there the diſpute was only, whether ſuch fine OP 3 * 
barred the eſtate tall. = | 

And it is to be conſidered what will be the effect of a [128] 
fine in ancient demeſne, and I am of opinion/that it ſhall 
have the ſame effe at common law as a fine of land that 
is frank-free would have at common law in C. B. and there- 
fore a fine by a tenant in tail ſhall make a diſcontinuance in 
ancient demeſne as well as in C. B. For a recovery againſt. 
tenant in tail puts the iſſue to its formedon in ancient demeſne 
as well as in C. B. 7 H. 4. 3. b. 7 H. 7. 10. And if a 
recovery there in a writ of, right or other action hath the 
ſame force with a recovery in C. B. why ſhall not a fine 
there have the ſame operation with a fine in C. B. 

Then the force of a fine levied there for three lives is tg 
be conſidered. A fine fur conuſance de droit come ceo, &c, 
ſuppoſes that the conuſor hath a precedent eſtate by the 
livery of the conuſee, and therefore a fine is improperly 
called a feoffment upon record, for there is a great diverſity C9 Fit... 
between a fine and a feoffment. If a man being diſſeiſed — Fer 
enters to make a feoffment and livery, this amounts to an 3 Co. 59. 
entry, and paſſes the eſtate to the feoffee, but a fine by one Sg. Car: 
out of poſſeſſion paſſes nathing to the conuſee, but only & Lie os. 
extinguiſhes the right of the conuſor. 2 Co. 56. a. Buck- «. 


ler's caſe, TY on. 
But it may be objected, that the fine was levied before Gelach. 


the teward and attornies, when the ſuitors are judges of 162. 

the Court ; but the tenants who are ſuitors may make at- _ ess, 

tornies by the ſtatute of Mertin, 20 H. 3. oe thoſe at- ay 25 

tornies may ſit as judges there. * 
Then 


Ya TT 0 | 


(129]. 
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Then it hath been objefed, that a fine ſur conuſance d. 


droit come ceo, &c. imports a conveyance in fee, and this 
beirg for three lives is a contradiction, yet a fine come ceo, 
Sc. may be qualified to a leſs eſtate, as appears by 41 Ed. 


14 Aa. 
; L alfo hold that this diſcontinuance determines with the 
three lives, for the lives make the diſcontinuance, then the 
eſtate being diſcontinued by the firſt fine, cannot be more 
diſcontinued by the ſecond, and this is without queſtion ac- 


cording to LiTTLETON. 
I alſo hold, that the diſcortinuance by the firſt fine con- 


tinuing, the ſecond fine cannot make a diſcontinuance, al- 
though it is a warranty ; for if tenant in tail, reverſion in 
fee, makes a leaſe for life, and afterwards the reverſion is 
granted with warranty, yet this does not make a diſconti- 
nuance. | 

Then as to the ſtatute of limitations, it is to be conſi- 
dered whether the iſſue in tail was ever bound by the ſtatute 
of limitations. | 

And Jam of opinion, that the formedon was not barred, 
but if it was barred, yet when the three lives determined, 
a new right accrued to the iſſue, and he might enter and 


have his ejectment, for it is not of any conſequence, that 


upon ſuppoſition he was barred of his formedin, to which 
he had a right, that therefore he muſt be barred of his right 
of entry, which at that time he had not, 

Judgment affirmed by the whole Court. | 

And in this caſe it was declared by Hol r, C. J. as his 
opinion obiter, That if a copyhold was intailed by cuſtom, 
a common recovery in the Lord's Court, would bar the 
iſſue in tail, and thoſe in the remainder, for if the intail of 
a copy hold is allowed, a common recovery to dock it ought 
alſo to be allowed. | | 

That the privileges of lands in antient demeſne muſt in 
their original have been conferred by act of parliament, for 
they could not commence by grant or preſcription, 

If a tenant in tail grants totum ſtatum ſuum, the eſtate- tail 
is not in abeyance, as LITTLETON and Cokk ſpeak, for 


if the grant be to the grantee and his heirs, it paſſes a baſe 


[130] 


fee; ſo if a tenant in tail releaſes all his right to a man and 
his heirs, a fee determinable upon his life paſſes ; ſo alſo if 
a tenant in tail bargains and ſells to a man and his heirs, 
and if the tenant in tail afterwards levies a fine to the bar- 

gainee, 
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Ul 


. gainee, this does not make a continuance, for the baſe 10 Co. 36, 
* fee was before veſted in the bargainee. 10 Co. 95, b. Sey-& 11 


7 
mour's caſe. 262, 4. 372, 


If tenant in tail makes a leaſe of three lives purſuant to a. b. 326, 4. 


i - > CRATER Inſt, $19. 
the ſtatute, with warranty to the lefſee and his heirs, + Tall. 26s. 


this does not make a diſcontinuance, but the leaſe is good 1 Leon. 77, 
notwithſtanding the warranty, and whenever the warranty 213- 
makes a diſcontinuance, the diſcontinuance ceaſes by the? Leon. $3, 


eleaſe or extinguiſhment of the warranty.“ * 288, 10, 


| 221, 227 
1 Ard. 170, Poph. 108, 114. Cro. Bl. g6r. 


' © _ @ 0 


- There muſt be an actual entry te avoid a fine. Strange 1086. | Puug!. - 
453. | 


* 
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8 
Caſe 88. The Queen and Burna by. 


ME ONVICTION before juſtices of peace on the ſſatuie 
he earch of 43 Eliz. c. J. againſt ſuch perſons as thali cut wood, 
43 Eliz. e. underwood, break hedges, & c. for cutting down ſeveral 
7. 1064 oe” trees called lime: trees; and an exception was taken, that 

g duwn 8 f i 
tree”, the the conviction ſtiles the defendant gentleman ; which ſhews 
bomber and that the deſendant was a gentleman, and the ſtatute was in- 
| an. Fogg tended agzinſt mean and diſorderly perſons only; and ſo he 
oucht tote Who hath ability to anſwer damages ought not to be con- 
mentioned victed upon this ſtatute, where he is cuſted of a trial by a 
. and hath not opportunity to make out his title if he 
8. C. claimed property; and the ſtile and the preamble of the 
352k. 317. aQt, and alſo the ſtatute of 15 Car. 2. ſhew that thoſe acts 
ar were intended againſt lewd and pilfering perſons, and then 
gentleman ſhall not be intended to be compriſed within the 
meaning of them. Sed nen allocatur; for the Court cannot 
diſtinguiſh betwen the ability of perſons, and there is ro 
certain rule or limit to determine by who are able to an- 
ſwer damages ard who not; and if a gentleman does a baſe 
or inferior act, his quality is not any excuſe, but an aggra- 
vation of his offence: And the Court thought, that if the 
defendant claimed property before the Juſtices, they ought 
not to have made the conviaion; and if they proceeded to 
co it a prohibition lies, either before or aſter the conviGion; 
and by the opinion of ſome, if property were alledged be- 
fore the juſtices, who afterwards made the conviction, and 
[ 132 ] awarded damages, an action would lie againſt him who took 
; Cre. 821, the damages. But here the cenviCtion being removed b 
Truman certiorari, a prohibition cannot be. But by Hor C. J. 
-j 1 Ray The defendant may make a ſuggeſtion upon the roll of bis 
co. property, by way of plea, and thereupon it ſhall be tried; 
2 Bl. Rep. and St. John's caſe, 5 Co. 71. does not make to the 
Hard. 484, contrary. But the other judges ſeemed to be of a contra!) 
3 Inft, 160. Opinion in this point. 


Another 
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Another exception was, That the offence is alledged at Mete. tn 
Bampton in the county of Huntingdon, and afterwards it is this cafe the 
ſaid, that the defendant apud Bampton pred”, c. and Bamp- 3 
ton præd does not import Bampten in com pred”, for Bampton Holt d-nied 
may extend to two counties, and part of it may be in Hun- St. John's | 
tingdonſpire, and part in another county. Sed non allocatur; 3 by 
for although it may be in two counties, yet Bampton pred” ſaid the re- 
15 no other than that Bamptoy which was before men ioned cor dw as ret 
in the county of Hunt ingdon. | ; to be found, 

The third exception was, that the conviction was for 14, Raym. 
cutting down ſeveral trees, and damages to 20l. given, but 1406. 
does not ſhew the number of the trees, which ought to be Ain Os 
the meaſure of the damages; and if an action ſhould be; wire. 292. 
brought for the treſpaſs, this conviction cannot be pleaded Wm. Jooes 
in bar, for it will not appear that the conviction was for the 440. 5 
ſame trees; and therefore the number and quantity of the 5353. 
trees ought to be mentioned expreſly in the conviction, as ! Ley. 203. 
well as in an action for the treſpaſs; as in 5 Co. 54. Plater*s 3 Cro, 52 1. 
caſe. 

And for this cauſe the Court was of opinion that the con- 


viction was ill. 


Ar. 


Sir Charles Hale and Owen. In B. R. Caſe £9. 


CTION for a falſe return of a Citizen to ſerve ſor the & Sheriff 


city of Coventry, and ſeveral exceptions were taken 1.3%. _ 
after a verdict to the declaration. tage of his 


Firſt, That the declaration mentions, that the writ iſſued own irregu- 
out of Chancery (recifando), &c. and after the recital, then ut Hiebe 
it ſays præcepit, Fc. and ſo there does not appear any no- ia an — 
minative caſe to the word præcepio. Sed non allocatur; for [ 1331 
the King is before mentioned, and ſhall be the nominative 
caſe to the verb præcepit; ſo in a præcipe quod reddat, precipe 
A. quod reddat B. 10l. quas ei debet & injuſtæ detinet ut dicit ; 
there is no nominative caſe, yet it is good Latin; and A. 
ſhall be the nominati ve caſe to the words reddat & debet; 
and B. is the nominative caſe to the word dicit ; ſo in plead- 
ing, Et hoc paratus eſt verificare unde petit judicium & damp- 
na ſua, fc. no nominative caſe appears to the words para- 
tus eft & petit. | | 

Other exceptions were taken to the declaration, for that 
the plaintiff had ſet forth the proceedings of the Sheriff in 
his election, by which it appears that the Sheriff did not 

| | proceed 
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proceed regularly to an election, and therefore there wa 
no election, and then no action can be for a falſe return. 
Sed non allocatur; for the ſheriff ſhall not take advantage of 
his own irregular proceeding to excuſe himſelf from an 
action. 


But by Horr C. J. it was ſufficient for the plaintiff in 


this caſe to have ſaid, that ſuch a writ iſſued, and was de- 
livered to the Sheriff, upon which he proceeded to an elec. 


tion ſecundum exigentiam brevis, and that the plaintiff was 


debito modo elected. 
But yet judgment was given for the plaintiff by the whole 
Court. | 


Caſe go. Coggs and Barnard. In B. R. 


Wbere an ACTION upon the caſe ; in which the plaintiff declares 


action on 


erb hogſhead of wine, and that by the default of the defendant 


ment or un- the wine was loſt; and after a verdict for the plaintiff, it 
dertakirg- was moved in arreſt of judgment, that the declaration did 


Salk. 26. p 
8. C. *6- not ſhew that the defendant was a common carrier, or that 


2 L. Raym. for any ſum of money ſuper ſe aſſumpſit, and ſo no appear- 
909. S. E. ance of any premium given to the defendant, and therefore 
[134] no action lies *. 

But deſend- And it was reſolved by all the Judges of the Court, that 
ant not pu- the action lay, for here is a ſpecial undertaking. And al- 
— though the defendant might have refuſed to carry the wine, 
was by ac- yet as he made a voluntary undertaking to carry it ſafely, 
cident. if he does not do it he ſhall be puniſhed for the damage 
5 5% which the plaintiff ſuffers by his neglect. 


I Roll. Abr. 91. pl. 16. 2 Hen. 4. 24. 29 Hen. 6. 49. 20 Hen. 6. 34. Br. Action {ut 
Is caſe 40, 72. 3H. 6. 36. S. Br. Action ſur la caſe, 7. S. C. 3 Salk, 11. 268. Holt 15 
131, 528, - | th : 8 

L. Raym. There are fix ſorts of bailments which are ſufficient fer the 
912. 8 . . : , : | 
Vide, Ob- maintenance of an action 

jections to theſe diviſions in Jones on Bailment. 


-poſitum. Firſt, A naked bailment, when a man delivers goods to 
another to keep. 


# The rules of law are in general the ſame, by what ever means the goods 
are legally in the hands of the poſſeſſor, whether by delivery from the owner 
which is proper bailment, or from any other perſon, by finding, or in conſe · 

- quence of ſome contract. Doct. and Stud. dial. 2. ca. 38. Ld, Raym. 909, 
909. 917. Vide Owen 141. 1 Leon. 224. 1 Cro. 219. 
Second, 


that the defendant ſuper ſe aſſumpſit to carry ſafely a 


0 


/ 
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Second, When a man ſends cattle to another which are accommo. 


Third, When a man delivers goods or cattle to another Locatio, or 


Fourth, When goods are delivered to another as a pledge. Vadium. 
Fifth, When goods are delivered to another to be carried 


for hire. | & 
Sixth, When goods are delivered to another to be con- Madaturn, 


veved, or for a particular purpoſe without hire. gang * 2. 
f a man hath goods upon a naked bailment, he is not Eag lim : 
chargeable if they are loſt, &c. dommiſſion. 


à man ſhall be charged in an action on a general bailment, This cats ix 
and it hath been the general practice for twenty years laſt alſo denied 

paſt. If a man hath goods to keep, and they are ſtolen, be law in 
although there be a neglect in him, as if he omits to ſhut * 85 ] 


the door, &c. he ſhall not be charged with them if he keeps 909. Vit 


them with the ſame care as he does his own. a reading on | 


So if a man makes bailment to another, and he makes an on 228 
expreſs promiſe to keep the things ſafely, yet he is not 9 
chargeable without his wilful default, for ſuch promiſe ſhall Fitzh. Bet. 


rot charge him further than he was chargeable before ; it 59 


would not do ſo if it was in writing, and for the ſame 4.217" *© 
reaſon it ſhall not do it, if it is by parol. | Bouians ca. 
The ſecond ſpecies of bailment obliges to a ſtrict care, Sce u 7ead- 


i . . i thi 
for if a man permit another to have his horſe into the Weſt, 2 Sins 5 


and he 1ides to the North, and the horſe dies, the bailee on Bail. a8. 
ſhall be charged for him. Vevian 


But if ſuch horſe is ſtolen out of the ſtable without any on Jutta 
fault in the bailee, he ſhall not be charged. _ Toft. 684. 

Otherwiſe if he permit the door to be open and the horſe gg 99 
is ftolen, for then he ſhall be charged “. 123. 112, 


The third ſpecies of bailment is when goods are left with Hob 34. 
the bailee to be iſſued by him for hire, and in this caſe the } C. s- 


e bailee to Ld. Rah 

bailee is obliged to take the utmoſt care, and to return the 913. : 

goods when the time of hiring is expired. 8 
2 odb. 64. 


If the depoſitary be nigthty or even ordinarily negligent in keeping the 
eds depoſited, the favourable preſumption is, that he is equally neglectful 
his own property ; but this-preſumption like ali others may be repelled, 
ad if it be proved, for iaſtance that his houſe being on fie, he ſaved his own 
to di, and having time and power to ſave alſo thoſe depoſited, ſuffered them 
to be burned, he ſhall reſtore the worth of them to the owner. Poth. Con- 
'.t', de Depot, u. 29 Sticmkh, de Juac Suon. I. 2. c. 5. Jones on Bailm. 35, * 


The 
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2 Hen. 7- "The fourth ſpecies of bailment is as a pledge, and if . 
__ * uſing of the thing will hurt it, the ene not uſe * 
11 Hen. 4. But if the uſing will not hurt the things pledged, the 
. Fo bailee may uſe them, as jewels, &c. bat if the bailee uſe 
Keb. 165 them and they are loſt, he ſhall anſwer for them, but if be 
Bead. 62. does not uſe them, but keeps them in his cheſt, and they 
ap re are ſtolen, he ſhall not anſwer for them. 
28. If the keeping of the pledge is chargeable, then th; 
bailee may uſe it, as if a cow 1s pledged, the bailee ſhal 
| have the milk. - | | | 
11361 But when the money is tendered for the goods pledged, 
and the baillee refuſes to deliver them, then 2 ſpecial pro- 
perty is determined, and he by the detainer is a wrong doct; 
and if the goods are afterwards ſtolen, he ſhall anſwer for them. 
The fifth ſpecies of bailment is, for carrying for hire; a 
where a man delivers goods to them who have a common ot 
Publick truſt, as a common carrier or hoyman, &c, if theſe 
are robbed by enemies of the king, they ſhall not be an. 
ſwerable; otherwiſe if they are robbed by the violence d 
robbers. | 
So if the delivery be to a common factor, although he ha 
hire, he ſhall not anſwer for an ad done without his de- 
fault; as if the goods are ſtolen he ſhall not be chargeable 
| New Abr. So in our caſe, according to the ſixth ſort of bailmert, 
243. he (the defendant) ſhould not be chargeable by an act which 
4 Rep. 83. did not happen by his own default; as if any other had pier: 
. ab, ed the hogſhead of wine, he ſhould not be anſwerable ſor i. 
238. When a man acts by commiſſion, it obliges the perſonto 
Oo. Lit. 89. that care, and he ſhall be anſwerable for goods which are 
Dod. & St. loſt by his neglect. 
129. For the negle& is a deceit upon the perſon who truſ 
L I Abr. him; the party who intruſts expects diligence and fidelity 
es a of him who is truſted, and for breach of truſt an action lies; 
166. as Godb. 64. 
8 Lit. 89 If the defendant had only offered himſelf to carry, there 
Seer Back. he would not have been chargeable, it would only have beer 
Com. 452. a nudum pactum; but here, as he ſuper ſe aſſumpſit, the 
word afſumpfit imports an undertaking ; and when a min 
undertakes to do a thing, and miſdoes it, an action lies again 
him for that, though nobody could have compelled him to 
do the thing; and to prove this was cited 19 Hen. 6. 49 
11 Hen. 4. 33. Vel. 4. 128. 2 Cro. 657. And jucgme 
was given for the plaintiff. 


DE 
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[137] 
Ewer and Jones. Caſe 91. 


PROHIBITION was moved for to the Admiralty Mod. Ce. 
A Court in a ſuit there for mariners wages, and the de- 25. 
fendant pleaded that it appeared by the libel, that the con- bak» Lo 
tract upon which the libel was founded was above ſix years to the Ad- 
before, and therefore by the ſtatute of limitations the plain- miralty 
tiff was barred; this plea was there refuſed. And now on or probe 
the motion for a prohibition it was urged, that a ſuit in the for ſeamens 
Admiralty for ſeamens wages is-allowed there only for the wazes, ſhall 
convenience of their joining in the ſuit ; but if the Admi- I 
ralty Court will not admit a plea of the ſtatute of limita- 934. . 
tions, which is a bar at common law, the defendant there 3 Sk. 22. 
will be greatly prejudiced; and this Court will grant a pro- 38 16. 
hibition. | 8. C. 

The CovrT was of opinion, that although in a cauſe 
originally ſuable in the Admiralty, that Court ſhall proceed 
according to their own law, yet when the Admiralty Court 
refuſes to allow a plea in bar or proof pleadable and allow- 
able at common law, this Court hath a juriſdiction to pro- 
hibit them from proceeding; but in this caſe the ſtatute of 
limitations is not well pleaded, for it ought to ſay that the 
cauſe of action did not ariſe within fix years, and it does 
not appear to this Court, for what cauſe the plea was diſal- 


lowed there. And therefore a prohibition was not granted. 


* 


[138 ] 
Ward and Sir Stephen Evans. In B. R. Caſe 92. 


ACTION upon the caſe, in which the plaintiff declared where « 


upon an indebitus aſſumpſit for money had and received bill drawe 
upon a per- 


to the uſe of the plaintiff ; and upon the evidence at the ene. 


rial, a caſe was referred to the judgment of the Court, comes « 
5 and bankrupt 
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the next and appeared to be this: Fellows was indebted to the plain- 
8 tiff upon bill of 60]. who ſent his ſervant to Fellows for the 
deemcs money, who gave him a note of Sir Stephen Evanys for 
good pay- 1001. the ſervant carried the note to Sir Stephen Evan, 
er whoſe ſervant indorſed Gol. off the 100l. note, and for the 
36. 60l. gave the plaintiff's ſervant a bill of 60l. 108. on one 
2 Salk. 442. Wallis, a goldſmith, and the ſervant of the plaintiff paid to 
Sir Stevens's ſervant the 10s. difference, and the next morn- 
55 8. C. ing went to Wallis's who had failed, and was a bankrupt, 
| although for all the precedent day he had anſwered and paid 
bills; and when the plaintiff's ſervant found that Wallis wii 

2 bankrupt, he delivered back the bill upon Wallis to Sir 

Stephen Evans, who refuſed to take it, and inſiſted that the 

| acceptance of the bill upon Mallis was payment of the 60]. 
ry bag And it was now reſolved by the CoukT in favour of the 
_—_—_— plaintiff; that the indorſement of the 60]. off the bill of 
ter, unleſs 100], was evidence of the receipt of ſo much money hy 
ich wriug or Sir Stephen Evans for the uſe of the plaintiff; for the caſh 
his — of Fellows lay at Sir Stephen Evans's, and bis indorſement of 
'or he con- GC l. off {rom the 1091. bill (upon which the bill of the 
_ 1 Plaintiff for 60l. upon Fellows was delivered up and can- 

v. 172. : 

3 Lev. 252, celled) made a new receipt of ſo much money to the uſe 
Comb. 451. of the plaintiff; then the delivery of the note upon Val. 
Sek. 132- Jis for 60l. 10s. to the ſervant of the plaintiff, is not pay- 
Dich. 24, ment to the plaintiff, for he ordered his ſervant to receive 
the money, and not a bill, and then the receipt of a bill 
without the expreſs authority of his maſter ſhall not bind 


389K. 118. the maſter. 
Caſ. B. R. 

£21. 

Holt 120, 

1 Bul. 103. 


25. 
x Mod. 398. 


/ 
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* Debt upon bond made to the teſtator ; after Oyer of Action 
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———— 


Anne and Richard Fitzgerald, Executor of Ri 1 


Fitzgerald, and Cragg. Caſe 93. 


the obligation and condition, by which it appeared, that —8 ng 


the defendant and two others were named to be jointly and wil be bad, 
ſeverally bound to the teſtator, the defendant pleaded in bar — oo 
a covenant made by the teſtator to him, that he ſhould not that all ex- 
be ſued upon this bond that was made by the defendant and ccuted it. 
two others. The plaintiffs reply, Non eft factum teſtatoris ; 
whereupon iſſue was joined, and a verdiQt for the defen- 
dant. | 

And now, Serjeant PRATT moved, that the defendant 
might plead over again ; for that he could not plead this 
covenant of the teſtator's in bar, but could only take ad- 
vantage of that by action of covenant; and the difference 
was, where a man makes a bond to a fingle perſon, and he 
makes a covenant that he will not ſue the obligor; this may 
be pleaded in bar, for it amounts to a releaſe and diſcharge 
of the action; but where there are moxe obligors, and the 
oblige covenants that he will not ſue one of them, this will 
not amount to a releaſe, for then all the obligors would be 
diſcharged ; but the defendant might have covenant if he 
be ſued; and ſo it was reſolved in the caſe of Tracy and 
Kenaſlon in B. R. Trin. 13 W. 3. which was entered Mich. 
- W. 3. Rot. 193. and ſo it ſeemed to be allowed by the 

ourt, 
But, TxEvoR C. J. objected, that it did not appear by 
the record, that the two others executed the bond; 
lor though by Oyer of the bond it appears, that they are [140] 
named in the obligation, yet if they did not ſeal and execute 
u, it will not avail; and this ſhould appear by averment, 
or otherwiſe upon the record; for if it does not appear, it 
ſhall not be intended : So it was adjourned. * 
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Afterwards in Fill. the 4th of the Queen, it was urged 
that the deed, in which the covenant was, recites, that the 
defendant and the two others were jointly and ſeverally 
bound to the teſtator, and thereupon he covenants not to ſue 
the defendant upon the ſaid bond, and 'that defendant was 
bound by the recital, as a leſſee would be eſtopped by recital 
in a leaſe ; but the Court did not much regard this. 

Then it was urged, that the covenant was not to ſue upon 
the ſaid bond, viz. upon the obligation, in which the defen- 
dant and two others were jointly and ſeverally bound; that 
the defendant, in pleading this matter to the action of the 
plaintiff upon this bond, all owed. it to be a bond in which the 
defendant and two others were bound, otherwiſe the cove- 
nant would not extend to it; and for tliis cauſe it was or- 
dered he ſhould plead again. 


DE 


Term. Sanct. Hill. 


0 Anne. In C. B. Ci. ſe 94. 

| 91 ROT 
_ 

the lice ef 


3 3 the fie 
Barker & ux' and Palmer. — is 
; Ad. 
| i 1 86 In trover 
N a Sc1RE Fac1as upon a judgment in the Common the place of 


Pleas by the wife whilſt ſhe was ſole, defendant pleaded converſion 
a releaſe ; and an exception was taken that no place was al- edged al- 
ledged where the releaſe was made, and it would be. mate- Cro. Car. 
rial upon a general demurrer. Reſolved Cro. Eliz. 78, 98. 2 + 
Adm. Cro. Cer. 225. that the omiſſion of a place is ſub- 6. Fe 
ſtance and the caſe of Kerby and Wintelow, Lutw. 1501, 5 Com. 
is ſtronger. In treſpaſs, for taking three meaſures of bar- Dig. 30. 
ley at Wallingford, defendant pleaded that Wallingford was 0, FO 
an ancient borough and corporation, and had a maiket and. Goulds. 8g. 
toll of one pint of grain for every comb of grain ſold there Yelv. 166. 
by any foreigner ; that Jon Ferren a foreigner brought five ,5, 
quarters of barley there to ſell, and ſold them to the. plain- 1 Brownl.s. 
E tiff; and becauſe it was not ſaid that he ſold them there, RG 
and no place was alledged where the ſale was, judgment was 1 Term rep. 
given for the plaintiff for the default in the plea. So if de- 74. 
fendant plead a ſubmiſſion to an award, and does not alledge on vide . 
the place where ſubmiſſion was made, it is bad. Reſolved ay 8 
upon demurrer; Cro: Eliz. 66. and without difficulty judg- ca. 38. 


ment was given for the plaintiff, Lot. 1142. 
1501. 
| | | Salk, 4. 
Barker and Lamplugh: In C. B. 1142 
| | Caſe 95. 


IN AsS8UMPpSIT upon ſeveral promiſes, defendant pleads, Diſcharge 
that after the taking upon himſelf the payment of the 9+ pro- 
money, one Theopla Fudd took upon himſelf to pay it to the wean pron] 
Plaintiff for the defendant ;. which promiſe the ſaid plaintiff | 

accepted, and intirely ' diſcharged and releaſed the defet> 
nt, | 
Plaintiff demurred, for that the plea in the whole or 
many parts of it was bad. | 
K 2 Firſt, 
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"LEY VIV Firſt, No place was alledged where the promiſe waz 
141. made, as above. 

- Secondly, The promiſe of a ſtranger cannot be pleaded 
in bar of the promiſe of the defendant ; if it ſhould be in. 
Co. Lit ar. {ended as one agreement, it is not good without ſatisfaction. 
„ g Co. 79. Peitoe's caſe, &c. and one promiſe cannot be a 
Perk. ſc&. ſatisfaction for another; a ſmall ſum is not ſatisfaction for 

49 a great one on the ſame day. Co. Litt. 213. 5 Co. 117. 

ut a ꝑift ; 
of houſe, Pinnell' s caſe. 
&c.i good. Alſo here the promiſe is not ſaid to be by writing; and 
Voce. 79. * by ſtatute 29 Car. 2. Ca. 3. no action ſhall be brought to 
Dait. = charge any perſon for the debt, &c. of another, unleſs ſome 
pl. 13. note of it be in writing; and without difficulty judgment 
Moor 49. was given for the plaintiff, 1 Wilf, 118. 305. Ld. Ray, 


Lut, 466, 1087. 2 Wilſ. 94. Cowp. 227. 2 Term Rep. $9, 


Caſe 96. Poulton, Attorn', &c. and Anne Goddard, Exe- 
cutrix of Thomas Goddard. In C. B. 


r e N an AcrIloN UPON THE CASE for money due to him 
at tully ad. L as attorney, for the buſineſs of the teſtator, defendant 
min lered pleads plene adminiſtravit ante exhibitionem bills ipſius the 
ante expibi- plaintiff, Plaintiff replies, that defendant had done waſte; 
bs ten ke and upon demurrer it was allowed, that the replicatson was 
p'aintff, bad; but then the plaintiff took exception to the plea, be- 


lere it. cauſe that the plaintiff ſued by writ of attachment of pri- 


0143] vilege, and the defendant ſays, before the exhibition of the 
8 bill of the plaintiff ſhe had fully adminiſtered, here it ought 


ante impe- to be before the iſſuing out of the writ of attachment of the 
dene e plaintiff; and therefore in the caſe Lut. 933. Royſton, exe- 
tichi-mene cutor of Neyſton, ver. Barton, in debt upon bond to the teſ- 
held bad. tator, defendant pleads a compoſition by two thirds of the 
creditors in number and value, according to the ſtatute 6 

W. 3. and alledged that the compoſition was made beſore 

the exhibiting the bill of the plaintiff, where the ſuit was in 

C. B. by original writ ; and therefore the plea ought to hate 

been, before the ſuing out of the original writ z and for this 

cauſe judgment was given for the plaintiff ; and it makes n0 
difference that here the ſuit be by an attorney who does not 

ſve by original writ; for the ſuit by writ of attachment is 1 

the natnre of an original : For as againſt other perſons the 

original is by ſummons in debt and by attachment, w in 

treſpa 
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treſpaſs and other actions which are vi E armis, ſo the at-? 


tornies and other miniſters of C. B. have privilege to ſue 
at all times by attachment. It is true, that it is uſually ſaid, 
that attornies, & c. ſhould ſue by bill; and when an attorney 
of C. B. pleads his privilege, he ſays it is the cuſtom, that 
no attorney is compellable to anfwer any one upon original 
writ, but by bill only. Lut. 195. b. and 4 Inſt. 99. It 
is ſaid, that C. B. can hold plea by bill againſt officers of the 
court, and other perſons privileged ; and I allow, if the 


ſuit had been againſt an attorney, the plea had been well j 


for he may ſue by original bill, as is cited in Lut. 228. an 

ſoif in B. R. the ſuit commenced by bill of Middleſex ; for 
a /atitat always ſuppoſes a bill of Middleſex, that is in the 
place of an original there ; for all perſons there ſued by bill 
are ſuppoſed to have privileges of the Court, being in the 
cuſtody of the marſhal, or preſent in the Court, as attornies 
or officers there : So in a ſuit againſt an attorney of the 
Common Pleas, who is ſuppoſed to be preſent in Court, the 
ſuit commences by bill, and the entry is as in B. R. That 
the plaintiff brought —— or, That the plaintiff exhibited 
his bill againſt the defendant. 1 Bro. Ent. 33. But in a 
ſuit by an attorney, he may ſue by writ of attachment of 
privilege, that is the firſt proceſs for him; and when the 
deſendant is brought into Court by this writ, he declares 
againſt him in like manner as other perſons declare upon an 
original writ z as appears by the precedent Lut. 343. 2 
Bro. Fnt. 8. Raſt. 552. in treſpaſs; and if a man declares 
in the Common Pleas per queritur, and not upon an original 
writ, original bill, or writ of attachment of privilege, it is 
error; as was ruled Lut. 227, 228. Dimock verſus Vi- 
herall an attorney of this Court; and judgment was there 
3gainſt the plaintiff for this cauſe only. 
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Caſe 9”, 


Eyxecutor 
may plead 
payment 
of rent to 
debt upon 
bond, & s 
conti. 
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Stonehouſe and Ilford. 


Dur for rent incurred in the life time of the teſtator 
againſt the defendant, executor of A. upon leaſe made 
by parol to A. for one year, and ſo from year to year, as 
long as both parties ſhall pleaſe ; The defendant pleads, that 
the teſtator was 1a debt to him upon two ſeveral bonds, the 


one for 200l. the other for 40l. and that he had not aſſeis, 


only 2ol. which he retained towards ſatis faction of his 230l. 
aforeſaid ; and upon this there was a demurrer. | 

And now it was argued by Serjeant CHESHIRFP, that the 
plea did not avail. a | 

Fiſt, Becauſe that debt for rent that ſavours of the real- 
ty is of an higher nature than debt upon bond; and there- 
fore retainer for debt upon bond cannot be pleaded to debt 
for rent; it was agreeable to the caſe between Godfrey and 
Newport, 2 Vent. 184. where it was reſolved in the Com- 
mon Pleas, and afterwards affirmed in error in B. R. that a 


man cannot plead debt upon bond to deny ſatisfj ing an ac- 


[146] 


tion of debt for rent. | 
Secondly, Defendant cannot plead a retainer for part of 
his debt, for he ought to plead a retainer for his whole debt, 
otherwiſe it does not avail; for he ought to have debt for 
the whole againſt the executor, orfor the whole againſt the 
heir ; but how can He have debt againſt the heir, if he 
retains for part as executor : Alſo he ought to have plead- 
ed, that he agreed to retain before the ation commenced: 
for when teſtator is in debt to his exccutor, and he agrees 
to retain. for his own debt, this is adminiſtering ' for ſo 
much, but it iz not adminiſtration till his aſſent to make te- 
tainer ; for then he might give it in evidence upon plene ad. 
miniſtravit and if the defendant pleaded, that the teſtator wa- 
indebted to him, without more, this would be bad ; but for 
that reaſon ſuch plea ſhould be inſufficient, if the 3 
wou! 
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would imply an adminiſtration for ſo. much.as the teſtator 
was indebted to him, without his aſſent to make a retainer 
for fo much for his ſatisfaction; and therefore it was re- 
ſolved by all the juſtices, between Burditt and Pix, 2 
Brownl. 51. where the defendant pleaded a retainer for his 
own debt, that the plea would not avail ; becauſe that he 
did not ſhew, that he had made election before the action 
commenced to retain the goods for ſatisfaction of his own 
debt; which ſeemeth, as he ſaid, an expreſs reſolution in 
point, But by the whole Court it was reſolved, that the 
plea was good, for debt for rent and upon ſpecialty are in 
equal degree; and ſo it was reſolved between Adlon and 
Gage, Paſch. 9. Will. 3. and there it was alſo reſolved, as 
Serjeant GIRDLER who argued for the defendant, ſaid, Girdle 39. 
that the retainer may be for part of the debt towards ſatis- ves 
faction; and ſo it was here agreed by the Court without 
difficulty. | | 

And by the Court it was not a neceſſary allegation, that 
he elected to make a retainer before the action commenced z 
for when teſtatator is indebted to his executor, retainer is 
adminiſtration for ſo much, and be given in evidence upon 
plene adminiſtravit. WE 5550 


Dummer ver. Birch. In C. B. Caſe 98. 

N CovęxANr. Plaintiff declares, that inter alia the 33 
defendant covenants, that he would diſcharge. all duties 6gned 

and charges due before the firſt of October next; and the oft, ke; 

plaintiff aſſigned for breach, that the defendant did not pay — 

or diſcharge all duties and charges for which theſe premiſes 

were chargeable. To which there was a demurrer; and 

argued, that the breach was neither within the words, nor 

purſuant to the intent of the covenant; for the intent was, 

that the defendant ſhould diſcharge all arrears of rent 

which incurred before the firſt of October, but here the [147] 


bteach is, that he did not diſcharge all charges for which the 


land was chargeable, which may be extended to many other 
charges; as appears in 1 Leon. 92, 93. 

Secondly, The breach is uncertain, for no anſwer can be 
given to ſuch particular charge; Breach, quad tenementum 
fui ruinoſum & in decaſu in diverſis partibus pro deſectu re 
parationis, bad for uncertainty. Bend. 62. pl. 110. oy 

| je 
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os Hh The plaintiff ſhould ſhew how the party was diſturbed or 
Cro. 2 interrupted, to which dire& and poſitive anſwer might be 
425, 444+ given; and if this is not done the breach is not well aſſign 
Conv. 411, ed. Yelv. 30. Cro. Eliz. 914. | | 

1j. So he ſhould ſhew a breach directly within the words and 
1 Ld. Ray. intent of the covenant. 1 Lev. 2435. 
370- FI ' Sed adjornatur. a r 


3 1 | Anonymous. In C. B. : 
. DROHIBITION, upon a ſuggeſtion that the ſuit in the 
ſoexcition " ſpiritual Court was for tithes of heath and barren 
in prohibi- ground improved, within ſeven years after the improve- 
po” fs *© ment, contrary to the ſtatute ; and a rule was prayed for a 
e conſultation, becauſe he had not proved his ſuggeſtion with: - 
| in-fix months, for the words of the ſtatute of 2 & 3 Ed. 6, 
c. 13. ate general, in caſe the ſuggeſtion for a prohibition 
be not proved in ſix months, &c. the party ſhall have a 
conſultation without delay ; and' tho? there need no proof of 
the ſuggeſtion, where the ſuit for tithes is contrary to com- 
mon right, or where the contract of the pry is ſuggeſted; 
yet in other caſes it ought to be, as well as upon the ſug: 


eſtion of a modus. Cro. Car. 208, Jones 231. and ſuct 
| * was proved. Dy. 170. b. And to this the 
| Court inclined. „ 8 55 
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Anonymous. * Caſe 199 
| . In ad im- 
material 


JN Prar upon bond for the payment of money the gth idle fe, 
of February, the defendant pſeads, that he paid it the dent ſhall * 
gth of January preceding; and iſſue, that he did not pay it fend again, 
he ſaid gth day of January ; gnd upon that f verdi for g e 
u | a 
| And now it was moved to pſead again; for notwithſtand- Gn. = 
ing this verdi& the plaintiff may be paid after the gth day 3. 44g. 
of January, and before the gth day of February, when the Dyer 119. 
condition was that the money ſhould be paid, and therefore Bur. * 
he bond perhaps was not focks 4Bur. 2146, 
of action: Or 2. Queen's Se L JK 
And it was argue ARKER, Queen's Serjeant, that 372. 
it was an immaterial iſle, notwithſtanding it — aided by 28. 
the ſtatute. „ x 5 © Pougl. 396, 
And therefore it way ordered they ſhould plead again, % 


Herding and Harding. In C. B. Cafe 10x 


IN Down, to the return of a writ of ſummons the te- 
"* nant caſt an eſſoin, that was adjourned a&Cra/? Marti- 
1, and then the tenant made default, and upon that a grand 
Cape ought to iſſue, but a petit Cape was entered, and af- 
terwards an alias returned a die Paſch. in 5 Sept. and after- 


wards final judgment was entered, but the plea upon record - 


in which judgment was entered was in Trinity term; and 
it was moved that judgment was irregular ; | 
Firſt, becauſe that petit Cape was awarded where grand _ . 
Cope ought to have been awarded, [149] 
Secondly, No contimiance was entered in Eaſter term 
when the alias was returnable, and Trin. term in which 
Judgment was entered ; | | | | 
OR 36 4:3. 33 And 


/ 


ited, nor the plaintiff any title 3 Bac. Abi. 
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FP And upon this it was inſiſted that theſe miſpriſons might 
be amended, -for they are_only miſpriſons of the clerk ; for 
when the effoins roll, which» is the warrant, for entering the 
eſſoin, is inſpected, it appears that the eſſoin was to the re- 
turn of a writ of ſummons before appearance, and then: 
grand Cape, and not a petit Cape ought to iſſue; but here 
the entry is as if the eſſoin was caſt before appearance; miſ. 
entry of eſſoin in aſſumpht was amended 30 H. 6. 1. and the 
omiſſion of entering an efloin was amended by common lau. 
8 Co. 159; bd. 2% eee 

6 E. 3.25, So in form-don where tenant was admitted to proſecute by 
8 his prochein amy, and that was entered upon remembrance. 
Fitz. Amen. roll, but upon Philazer's roll entry was, that quod damang- 
250 ant obtulit ſe quarto die per J. S. attornatim ſuum; but this 
. was allowed to be amended. Lit. 60. Yeung*s caſe, 
In this cafe the attorney for. the demandant went to the 
Philazer, and ſaw that the tenant had not appeared, and 
vpon this prayed a grand Cape, and this was ſufficient war- 
rant to the philazer to make the entry, acc' Yelv. 155, 
Debt againſt three executors, and judgment by default, an 
continuance was for all, where only one appeared, and it 
vas directed to amend if it appeared that all appeared, other- 
wiſe not. So the non entry of a cognizance upon record, 
if it be an antient roll. 35 H. 6. 24 b. So bail omitted 
to be entered ſhall be entered if it appears to be allowed, 
* 50 attachment for ſummons on declaration, for it appears 
by original. 2 Cro. 108. Cro. Car. 21. 1 Roll, 20), 
314. 3 Bulſt. 181. So Habeas Corpus in placite comp? for 
placito deb 28 II. 6. 3. a. Often's guare non facerit. 8 Co, 
es 455 160. a. And the entry of the petit Cape, for the grand Cup 
1 And. 24. is only one preceſs for another which is within the ſtatue 
Dalis. 5, pl 32 H. 8. which aids miſconveying of proceſs. And where 
N. Benl.23, an omiſſion of a continuance entered Eaſter and Trinity 
pl. 33. term, this was the default of the clerk, 1 Roll's Abr. 200. 
3 dak. 29. pl. 27. 2 Cro. 528. and therefore it ſhould be entered after 
Judgment or error. 1 Roll. 209. |. 5. Hard. 505. 
ut by the Court the amendment was not allowed, 
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Anonymous. | - Caſe 102 
Executor 
J*22pITATU8 ASSUMPSIT by plaintiff as executor of may tra- 
| for money due from the defendant to his teſ- —— 4 
tator. The defendant pleads, that A. B. was appointed exe- — 
cutor to the teſtator and proved his will, and that the defen- to another. 
dant afterwards paid him ſo much money, being part of the — 
debt, in ſatisfaction of the whole, and that he on the receipt having « 
diſcharged the defendant. Plaintiff rephed, that the probate Probate. if 
granted to A. B. was afterwards, upon appeal, annulled - 8 
by the ſentence of the Eccleſiaſtical Court, and the will by wards re- 
which A. B. was made executor was adjudged to be forged, Pealed, does 
and the will by which the plaintiff 1s appointed executor al- —— * 
lowed, abſque hoc, That the teſtator made ſuch will by party a- 
which A. B was appointed executor; and upon this repli- Fate 
cation a demurrer. iy 17789575 
In this caſe. two points were argued by the ſerjeants at the 
bar. SEN 
Firſt, If the traverſe was good, for that the defendant 
having pleaded, that the teſtator made a will by which A. 
B. was appointed executor, which was proved in the Spi- 
ritual Court, the probate there is conchuſive and cannot be 
traverſed ; as was reſolved x Sid. 359. 1 Lev. 235. in 
the caſe of Neel and Wells, That if the probate of a will . 
be given in evidence that concludes the parties, that nothing 1151] 
can afterwards be given in evidence in contradiction to the 
probate, as that there was no ſuch will, or that the teſtator 
was not compos, but only matter conſiſtent with it, as that the 
party had bena notabilia, that the probate was forged, &c. 
Secondly, If the payment to an executor who was ex- 
ccutor de facto, and had probate of the will, was good 10 
bind the rightful executor. | | 
Judgment was given upon both points for the plaintiff, 
Trevor C. J. gave the reaſons of the judgment for the 
whole Court; and as to the ſecond point he ſaid, that an 
executor derives all his authority from the teſtator himſelf, 
2 | | and 


i n 3 — 
E ee 
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um. A and that he of himſelf, as being executor without any thi 


Bulſ. 5 | 
1 Kell rep. more, has the power of diſpoſing of the eſtate of the teſta- 
a of releaſing a debt due to the teſtator, &c. True it 
1. 21. 


1 Jon. 6). is before in action brought a probate is neceſſary, but that 
on. 57. l R ot hy. 
3 Kb. 282, is only requiſite to aſcertain the Court that the plaintiff is 
— El. executor, and has a right to bring his action, not to give the 
a W. plaintiff any title or intereſt to the eſtate of the teſtator, 
: Saik, 38, If the teſtator appoints no executor, or dies inteftate, the 


511, abr, adminiſtrator is appointed by the ordinary, and derives his 


303. authority from him; and therefore if adminiſtratien is grant- 
6 Co. 18, ed, all acts by him as long as the adminiſtration continues 
2 in force are good, and even though it be afterwards re- 
Moor 396, . , | k h 2 
636. pealed. But there is a difference taken when an admini- 


2 Lev. go, ſtration is repealed upon a citation, or upon an appeal. 6 Co, 
Wo 3 18. b. Packman's cafe. If it is upon an appeal, which ſu. 
Brownl. 5x. pends the adminiſtration, all acts after ſuch ſuſpenſion are 
Cro. Car. void; if it is repealed upon a citation, all. the acts of the 
— o. Adminiſtrator, till the repeal, are good, for by the citation 
L 65. the grant of the adminiſtration is not ſuſpended, therefore 
1 Lev. 166. if the adminiſtration be repealed, all acts done by an admi- 
38 niſtrator, which a rightful adminiſtrator might have done, 
2 Strs. 917. ſhall be allowed, for in them he ated in the place of the 
Fitz. 202. rightful adminiſtrator. he DE 
= Will. ut it is otherwiſe in the caſe of an executor, for the pro- 
2 Alk. 285, bate of the will gives no authority at all to him, and there- 
Ld. Raym. fore if he is not the rightful executor he has no authority at 
[152] all, and it would be unreaſonable that a perſon, who has no 
authority, ſhould diſpoſe of the intereſt cf another ; the 
rightful executor has' not only a truſt or authority to admi- 
niſter the goods of the teſtator, but alſo an intereſt annext 
to the truſt ; and therefore the property of all the goods 
after adminiſtration is completely veſted in him ; and conſe- 
quently the diſpoſition of the goods of the teſtator, or releaſe 
of his debts, is 2 diſpoſition of the intereſt of the rightful 
executor, and therefore ſuch diſpoſition does not bind him; 
and ſo it was reſolved Rol. Abr. 719. which cafe was nevcr 
denied, that I heard of. And this caſe is not like the caſe 
of an officer, who officiated without legal authority; as the 
deputy of the deputy of a ſteward, &c. for rightful acts done 
by him are good; for he is an officer de fadto, and in the 
immediate and open execution of his office, and the parlies 
did not know whether he had authority or not. 

In this caſe of an executor ſome miſchief may poſſibly 
happen, but it would be a more general inconvenience, if 1 

| | toxtious 


dy ante 
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tottious executor ſhould be allowed, to diſpoſe of the right 
and intereſt of 9 a | 
As to the traverſe, I think it good ; for whether a will, 1 
or no will, is a queſtion triable by a jury; as is agreed 2 = : 
g Co. 134. Treſbam's caſe, Abbot de Strata Mar- 
cella's caſe ; and the reaſon is, becauſe the ſpiritual Court 
had not the original juriſdiction of the probate of wills, and 
becauſe as to trial the temporal Courts have guaſi a concur- 
rent juriſdiction; and this is not like the caſes 1 Sid. 359. 
and 1 Lev. 235. That the probate of a will concludes a 
perſon from ſaying there was no ſuch will; but notwith- 
ſtanding this matter may be brought to trial ; for the pro- 
ducing a will under probate is only evidence that there was 
ſuch a will; and thc” it is evidence of ſo ſtrong a nature that 
no evidence ſhall be admitted againſt it, yet to plead that 
ſuch a will was proved, is no reaſon why this matter ſhould 
not be tried. Therefore judgment was given for the plain- 
tiff, | 
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Caf. 102. Higginſon and Sheif. 
— A CTION: on che caſe for the eſcape of one Wall taken 
kor an e- 


— 1 by: the defendant, bailiff of the liberty of the tem- 
perſon, Poral Court of the [Archbiſhop of Canterbury, by virtue of 
where ac- a precept iſſuing out of the ſaid Court, upon a plaint there 
toe iN exhibited in Debt for the plaintiff againſt the ſaid Wall 
jari hetion for debt which was alledged to be within the juriſdiction of 
of the court the ſajd Court; and the plaintiff declares, that the ſaid Wall 
dy 2 was indebted to the ſaid Roger Higginſon in 200l. in the 
ew taken. Pariſh of St. Dunſtan, within the juriſdiction of the Court 
aforeſaid; and being ſo indebted the plaintiff exhibited his 
plaint in the aforeſaid Court cf record of the Archbiſhop, 
and that upon the plaint aforeſaid a certain precept iſſued, 
directed to the bailiff of the liberty aforeſaid, returnable 17 
April 5 Anne, and was delivered to the ſaid defendant 8 
April 3 Ann, to be executed in due form of law; by vir- 
tue of which precept the defendant afterwards, (viz.) the 
. faid 8th day of April, in the pariſh of St. Dunftan afore- 
faid, arreſted, and afterwards, to wit, 17 April, ſuffered 

him to go at large, per quod he loft his debt. 

The defendant, proteſtande that the ſaid Fohn Wall was 
not indebted to the plaintiff within the juriſdiction aforeſaid, 
nor that he did arreſt the ſaid Join Wall, for plea ſays, that 
the cauſe of action upon which the plaint was exhibited did 
ariſe in London, and not within the juriſdiction aforeſaid, of 
which the defendant aſterwards, and before the return of the 
ſaid precept, viz. 15 April, in the pariſh of St. Dunflan 
aforeſaid, had notice. 28 | 

[154] To which the plaintiff demurred, and defendant joined 
in demurrer. | 

And it was argued by Serjeant Har for the plaintiff, 

and by me for the defendant ; and I did inſiſt, that the plain- 

tiff by his demurrer here confeſſes that the cauſe of _ 
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ares out of the juriſdiction of the court, and that the de- 
ſendant had notice of it before the return of the writ; and 


then tho? an action upon the caſe. does not lie againſt the 
judge, officer or plaintiff, in an inferior Court, when the 


cauſe of action ariſes out of the juriſdiction of the inferior 
Court, as was reſolved Lut. 934, 664. Gwynne ver. Pool 
al, yet there it was agreed, that if the judge or officer 
had or might reaſonably have cognizance that the cauſe of 
ation aroſe out of the juriſdiction, and they afterwards 
proceed, actions on the caſe would lie againſt them. Lut. 
1566. By Magna Charta, nullus capiatur, nullus impri- 
ſenetur, uiſi per legem terre ; but by law none ought to be 
arreſted on the plaint of another for debt, covenant, or treſ- 
paſs, in inferior courts, where the canſe of action ariſes 
out of the juriſdiction. By ſtatute of W. 1,'35. Great 
men and their bailiffs ſhall not on the plaint of another attach 
any one paſſing thro? their juriſdiQion, for contract, cove- 
nant or treſpaſs, which does not ariſe in their power and 
juriſdiction, and for ſo doing ſhall pay double damages; 
which ſtatute, as to the thing prohibited, was but an affir- 
mance of the common law, tho?” as to the remedy, it was 
introdutive of a new law. | 15 

If then the arreſt was illegal, the not detaining him ſhall 
not be penal. ; | Be 

It is true, that upon this ſtatute the remedy ſhall be by 
prohibition before the ſuit commenced, or by prohibition 


aſter the ſuit commenced, and ſuch prohibition after the 


ſuit commenced ſhall not be granted, but after plea to the 
juriſdiction tendered upon oath before imparlance, for 
if the defendant in his plea, or by imparlance, admits 
the juriſdiction of the court, there is no reaſon that he af- 
terwards, upon a bare ſuggeſtion, ſhould ouſt the Court of 
the juriſdiction which he had admitted; ſo if he comes be- 
fore plea, upon a bare ſurmiſe, to ouſt the inferior court of 
the juriſdiction, there is no reaſon that a judge of a ſupe- 


rior court ſhould grant a prohibition, upon the bare ſurmiſe. 


of the defendant, that the cauſe of action ariſes out of the 
juriſdiction, as this is denied by the ſuggeſtion of the plain- 
uff in his declaration, that it was within the juriſdiction of 
the Court ; and therefore the caſes, which ſay a prohibition 


will not lie upon ſuch a bare ſurmiſe of the defendant, do _ 


not prove that the officer might not by ſuch bare informa- 
non take notice of this, without being ſubject to an action 
for an eſcape, 

| If 
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2 Leon. 54. 


4 Bac. Abr. 
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If an ation for falſe impriſonment was brought againſt 
an officer, for an arreſt upon a precept out of an inferior 
Court, when the cauſe of action ariſes, out of its juriſdic- 
tion, this perhaps would not lie; and fo it was reſolved be- 
tween Olliet and Beſſy, 2 Jon. 214. But it does not follow, 
that an action would lie for not arreſting, or for eſcape after 
arreſt ; and ſo ſeems 2 Jones 214. where it is ſaid; that jt 
was agreed by the Court, that if a man is arreſted tortiouf. 
ly, arid afterwards delivered to the goaler, and he afterward; 
is informed of the tortious taking; (without any fraud inthe 
caſe) he ought nevertheleſs to detain the priſoner delivered 
to him on the arreſt, tho' the execution of it was illegal; 
for if ſuch information be falſe, and he lets the priſoner go, 
he is liable to be ſued for an eſcape ; but this ſtrongly im. 
ports, that if the information had been true, no adfion for 
an eſcape would lie; and if a man may juſtity the detainer, 
it does not follow that he ſhall be ſubje& to an action for an 
eſcape, if he does riot detain the perſon. | 

If a new ſheriff has notice by parol of a priſoner's being 


* in execution, he may detain him ; but if he does not ac- 


cept ſuch notice without indentuce of the old ſheriff, and 
permits the priſoner to go at large, he ſhall not be ſubjeR to 
an action for an eſcape. 3 Co. 72, b. If a man be taken 


in execution after the writ of _ awarded, and before it 
be delivered to the ſheriff, the 


| eriff may detain him; but 
if he does not, he ſhall not be liable for the eſcape. 1 Rol. 
908. Bnt per cur', judgment mnſt be given for the plain- 
tiff; for as the officer might juſtify the detainer, if he does 
not detain him he ſhall beliable for the eſcape, for he ought 
not to take upon himſelf to judge or examine this matter; 
and per Tracy the notice here is not well pleaded, for he 
ought not to have ſaid he had notice before the eſcape, and 
it 1s not ſufficient to ſay that he had notice before the re- 
turn of the writ ; ard a caſe was cited by Serjeant Ri- 
CHARDS0N to have been reſolved in the King's Bench be- 
tween Lucking and Benning, — Annæ, where in an action 
for an eſcape againſt à ſerjeant of the Counter, upon not 
gnilty pleaded, it was given in evidence for the defendant, 
that the cauſe of action aroſe out of the juriſdiction of the 
court, and that the defendant had notice of it; and this 
matter being ſound ſpecial, judgment was given for the 
plaintiff, for the officer ſhall not take upon himſelf to ex- 
mine that matter. 1 Salk. 201. and in the preſent caſe 


judgment was given for the plaintiff without fucther argu- 
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ment. Vide 2 Mod. Rep. 30. where the contrary was re · 
folved by three judges. 3 Keb. 849. Vide ſtat. 3 Geo. 1, 


c. 15, 88 & 20, Geo. 2, . | 


Landon and Beſſingham. In C B. Caſe 104 
If a plea 
EBT by an adminiſtrator; defendant pleaded in a- _—_ 


niſtration granted was proved by the executor ; upon which one as ad- 
plaintiff demurred. | miniſtrator, 


And the queſtion was, if the plea was good without the wage va 
traverſe, ah/que hoc, that A. died inteſtate? _ executor, 


Serjeant CHESHIRE : Here the defendant has confeſſed he ought e | 


. traverſ; 
and avoided the matter alledged, and then there is no occa- that A. 


ſion for the traverſe, 6 Co. 24, Heliar's caſe, for the title died in- 
upon which the plaintiff relies, is that he is adminiſtrator. eſtate. 


Cro. Car. 


But the plea that A. made his will, which was proved by 581. 

the executor, deſtroys his title as adminiſtrator , if A. madeYelv. 22 1, 

2 will he could not die inteſtate, if the will continues in | 

force, as it appears to be, otherwiſe it could not be proved. 

If iſſue had been joined, that A. died inteſtate, and the 

plaintiff had produced his letters of adminiſtration, and the 

defendant had produced a will under probate, that had 

been concluſive evidence againſt the plaintiff -that A. did [157] 

not die inteſtate ; and here if that matter had been traverſed, 

nothing further could have been given in evidence to prove 

the traverſe than what is now pleaded. I grant it was re- 

ſolved Yelv. 115. that a traverſe was neceſlary in this caſe, 

but the caſes there cited are part fro and part cor, Rs 
But it was reſolved in this caſe by the Court, without 

any difficulty, that the plaintiff ought to have traverſed, 

abſque hoc, that the ſaid. A. died inteſtate, for the plea is 

not a full confeſſion and avoidance of the plaintiff's title 

without ſuch traverſe ; for as the plaintiff alledges himſelf to 

be adminiſtrator of A. and the defendant ſays that A. 

made his will, which was proved, this is not an abſolute 

avoidance of the plaintiff's title, but only by argument or 

implication, and perhaps the probate was afterwards revok- 

ed or ancther will made, of which the plaintiff ſhall have 

the advantage upon the iſſue tried, and though the pro- 

cucing the will under probate is concluſive evidence 

wainſt the plaintiff who cannot prove that there was no 

ſuch will, or that it was forged, yet it s but evidence; 

ind there are many caſes where what is ſuffigient evidence 

hy to 


batement, that A. made his will, which after admi- brought by 


__— ” - \ wy = 
„ r 
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to prove a thing, is not ſufficient. to be pleaded, as in tro- 
ver a demand and refuſal is ſufficient evidence of a con- 
verſion, but will not be ſufficient to be pleaded. 


Cole x95 James and Mathews. In C. W 
batement 


tall abe IN an action of TRESsVY Ass, the defendant demande d Oyer 

— 7 L of the original, and on the original there appeared a fault 

original. in the addition of the defendant, which the defendant plead. 
ed in abatemert. . 

Plaintiff replied and ſhewed another original, and con- 
cluded with the traverſe, abfque hoc, that the ad ion was 
founded on the other original; upon which the defendant 
demurred. 

Firſt, Fer that the traverſe was of a matter not alledged 
by the defendant's plea, for the original ſhewn upon the 
Oyer is no part of the defendant's plea, but the Court 

gives the Oper. | | 
Secondly, For that the plaintiff ought to have conelud- 
ed ef hoc parat eft werificare per Recordum ; for, as the 
plaintiff alledges an original which warrants his action, 
defendant had nothing to ſay but that there was no ſuch 
| original, which being matter upon record ought to be tried 

188) by the record. 0 

175 Thirdly, That the replicanon concludes with a demand 


of damages. ; 
And for thefe reaſons, judgment was for the defen- 


dant. 
| Athol & al' In C. B. 
Caſe 106 | | | 3 
A perſon is D EPLEVIN. The defendants plead, that the plaintiffs 
cha geable have ſuch an eſtate in common, for which they were 


die len. charged to contribute to find a horſe in the militia, ard that 
though it a warrant was granted by the deputy lieutenant of the coun- 
3 ex- ty, againſt the plaintiffs, to ſummon them at ſuch a day to 
.  ſhew cauſe why they did not pay the ſum charged upon 
them, but that the plaintiffs did not appear at the day; 

upon which a warrant was directed by the deputy-lieute- 

rant to the defendants, to levy the ſum charged upon the 

Plaintiffs: by diftreſs; by virtue of which the defendants 


uſtify themſelves. | 
g 8 | Plaintiffs 
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Plaintiffs replied, that the militia did not exerciſe that 
year, and upon that defendant demurred, and judgment was 
given for the defendants, by the whole Court, for the de- 
ſendants being officers have a warrant directed to them 
by the deputy-lieutenants who have cogniſance of the 
matter, and it is nothing to the purpoſe that the militia 
was not exerciſed that year, for perhaps a ſum was 
charged upon the plaintiffs to be paid annually, for when 
the militia is exerciſed, he who finds the horſe will be at 
great expence, and thoſe who are contributory pay a ſmall 
ſum annually for their proportion ; then as the plaintiffs had 
a day upon the ſummons - and did not appear, the warrant 
afterwards was for their default, and ſufficient to juſtify the 
defendants, | Ss fot 


L2 © 


1591 . 
Term. Sanct. Trin. 
7 Annæ. In C. B. 


Hand? 


Caſe 107 Ednmind, adminiftrator (during the minority of Anne 
| his wife) of Patience Maud, wer. Shaler. 
Adminiſtra- N 


Namiminr De BT upon bond for 400l. againſt the defendant, plain- 
1 tiff as adminiſtrator aforeſaid averred, that Anne his wife 
of anothcr was under the age of twenty-one years. Defendant pleads 
a m_ m bar, that Anne was above the age of eighteen years. 
his pe Plaintiff demurs. | 


twenty-one Tt was urged by Serjeant PR ATT, that adminiſtration 
— ; durin minority determines when the perſon for whoſe mi- 
TE” 39 nority it was granted is ſeventeen years of age. 

6 Mod.304. But Serjeant CHESHIRE on the other fide urged, that 


7 Abr. there was a difference between adminiſtration granted du- 


Cro. Eliz. ring the minority of an executor, and adminiſtration 
602. granted during the minority of one who is intitled to the 
Ken Sagan adminiftration ; for in the firſt caſe the adminiſtration de- 
Goldf. 136. termines when the executor attains the age of ſeventeen 
2 Brow. 83. years; for at that age the executor, by the ſpiritual law, 
wp 24 is able to take the executorfhip upon himſelf, of which our 
4 1 S. C. law takes notice; but in the caſe of an adminiſtration that 
12k. 23 is granted by the authority of the ſtatute 31 Ed. 3. c. 11, the 
2 33" perſon who has adminiſtration granted to him, ought to be 
175. capable by our law, by which the legal age is twenty-one, 
Ante e, and conſequently adminiſtration granted to another during 
— OO. his minority, does not determine till his age of twenty-one 
years; and this diſtinction was agreed in the cafe of Thoma! 

and Freeke, 13 W. 3, Rot 102. and in other caſes there 

cited, the court ſeemed at firft to doubt; and J mentioned, 

[160] that it was fo reſolved in the caſe of Thomas and Freeke, 
which caſe I argued; and the court of King's Bench prin- 

-cipally relied upon this reaſon, that adminiſtration . was 
granted by virtue of the ſtatute 31 Ed. 3. c. 11. and conſe- 
quently the age when an adminiſtrator ought to take the ad 


miniſtration upon himſelf muft be the full age allowed ty 
our law. 


The 


De Term. S. Trin. 7 Annæ. 


The Court took time to conſider, but afterwards being 
attended with the record of the caſe of Thomas ver. Freeke, 
and being informed by ſome of the ſpiritual Court, that for 
forty years paſt the uſage there was to grant adminiſtration 
only to perſons of the age of twenty-one, and not to grant ad- 
miniſtration till the perfon intitled to it attained his age of 
twenty-one, judgment was'given for the plaintiff. | 

Note; The age of ſeventeen years allowed to be the 
ace when an executor may take the executorſhip upon him- 
ſelf, is in conformity to the ſpiritual law, which allows an 
infant of ſeventeen years to he proctor or agent for ano- 
ther, | 


Abbot wer. Burton. In C. B. Caſe 1o8 
| | n ; _ 1 Settlement 
1 Ejectment upon a ſpecial verdict the caſe appeared to 9 — 
be this: ; : the mother, 


Stone ſeiſed of lands as heir on the part of his mother le- = > _ 
vies a fine and ſuffers a recovery, and declares the uſe to in fee, 4 
timſelf for life, and then to his wife for life, then to the ſhall be to 


firſt and other ſons in tail, remainder to his own right heirs ; the old uſe. 


and if the fee was in him as the old uſe, and ſhould deſcend 2 Salk. 590, 


2Mod. 286. a 


to the heirs of the part of his mother, or ſhould deſcend 1 Co. 10s. 
to the heirs of the part of the father, was the queſtion, * os 

And after argument it was now reſolved by the whole , Les. 60, 
Court, that it was the ancient uſe, and ſhould deſcend to 79. 
the heirs of the part of the mother; and TRE VOR C. J. Cre. Fl. 


I 8 
gave the opinion of the Court.“ - 3 ger 


cp. A. Q. 
181, S. C. Show. 92. 1 Inſt. 73. 10 Co. 76, b. Nwen 126. Moor 5765. 2 And. 131. 


Pig. Recov, 139. 2 Lev. 154. 1 Wood. Conv. 540. Barneſ. 216. Ld. Raym, 402, 
1 Bac. Abr 319, 497. Cowp. 379. | | 


No difference betwean expreſs and implied uſe. 2 Salk. 775, 776. 
— 2 Salk. 576, 1 Saund. 260, 261. 1 Salk. 231, 3 Lev, 94, 209, 233, 
4%. 


. DE 


Fa." 


DE 
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Caſe 109 Thomas Harvey, Executor of R. Harvey, werſus 
William Richardſon & ux', Executrix of R. 
Burgeſs. | | 


| Plex of the DEPT upon A bond 1 Ot. 1675, in which To. Burgeſs 


perform- and Richard Burgeſs, the teftator of the defendant, 
ance of a were bound to Richard Harvey, the teſtator of the plain- 
rity Lb. tiff in the ſum of 160l. The defendant demanded Oyer 
of the bond and condition, which recites that Samuel 
Leach by will, 11 December 1674 gives to his two ſons 
Samuel and John 30l. a- piece, to be paid at their reſpective 
ages of 21 years, and to his daughter Mary 20l. to be paid 
at her age of 19 years or marriage ; and if aty of his 
\ children died before his legacy became due, the ſame 
ſhould be divided amongſt the ſurvivors, and bf ſuch will 
made Elizabeth his wife executrix; that a marriage was 
intended between the ſaid Elizabeth and Joſeph Burgeſi, 
whereby the perſonal eſtate of Sammel Leach being eſtimai- 
ed at ou would come to his hands, if therefore the ſaid 
Joſeph Burgeſs, his executors, adminiſtrators or aſſigns, 
ould perform the ſaid will as to the ſaid legacies of 30l. a. 
piece given to Samuel and Join, and as to the ſaid legacy of 
20l. given to the faid Mary the children, then the obliga- 
tion ſhould be void. 
And upon this the defendant pleaded, that the faid 
Foſeph Burgeſs did well and truly perform the ſaid wil 
as to the ſaid legacies of 3 l. therein given to the ſaid 
[162] Samuel and Fohn, and the ſaid legacy of 20l. given to the 
ſaid Mary, according to the form and effect of the condition 
aforeſaid: to which plea the plaintiff demurred, and ſheu- 
ed for cauſe, that the defendants do not ſhew how the ſaid 
Foſeph Burgeſs, performed the ſaid will, nor whether be 
paid the ſaid legacies or not, and that the ſaid plea is un- 
cer, 
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certain, and informal, upon which iſſue cannot be joined; 
and the deſendants joined in demurrer. | ng 

And naw it was argued by Serjeant CHESHIKE and my- 
ſelf for the plaintiff, and refolved by the Court, that the 


* 


plea is bad, for it is too general, upon which the plaintiff 


could not join in iſſue, for it does not appear whether the 
legacies were paid, or whether any one was dead, whereby 
his legacy ſheuld be given to the ſurvivors, nor when, or 
in what manner they were paid; and therefore the plea was 
bad upon the reaſons of the caſes » Cro. 360. 2 Bulſt. 266, 
Lutw. 420. and though the replication might have aided 


the plea, yet that is not E x but the incettainty of 


the plea being ſhewn for cauſe o 
muſt be given for the plaintiff. | 

Serjeant HAL of counſel with the defrydants, would 
have taken a diſtinction where the obligation recites the 


the demurrer, Judgment 


. certainty of the legacy, and where not, as in 2 Cro. 360. 


it does not appear how much was given for the legacy. 
td non ailocatur. | 


Hole & ux', Executrix of A. verſus King. Cafe 110 


1 


JN an action of trover, the plaintiff declared that the Where exe- 


teſtator was poſſeſſed of the goods in queſtion, and be- ce ſhall 


and died, after whoſe death the goods came to the hands 


and poſſeſſion of the defendant by his finding them, who 


converted them to his own uſe. | 
Not guilty . pleaded, and the plaintiff was non-ſu:ted, 
And now it was moved by Serjeant PRATT, that the 
plaintiF ought not to pay coſts, for he does not ground his 
action upon his own poſſeſſion of the goods, and there- 
fore though the converſion was in his time, yet the 
Plaintiff never had an actual poſſeſſion of the goods, but 
only a poſſeſſion in law, and therefore ought not to pay 
coſts ; and this ſeems to be within the reaſon of the caſe 
of Hunt and Balloe now lately ſettled and reſolved in this 
court, where an aQion of trover was brought by plaintiff 
as executor, of goods of his teſtator, which the defen- 
dant had taken and converted to his own uſe, and it was 
there adjudged, that the plaintiff ſhould not pay coſts, pad 
tne 


pay coſts in 


ing ſo poſſeſſed made his will, and the plaintiff executrix, trover. 


[163] 
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the reaſon ſeems to be, for that the executor never had the 
poſſeſſion of the goods. | 

But the Court reſolved here, that the plaintiff ſhould pay 
coſts, for his teſtator died poſſeſſed, and then the property 
and poſſeſſion was veſted in his executor, and then the 
trover and converſion by the defendant was in his time, and 
therefore he might have had an action in his own name 
without alledging himſelf executor. * 

But in _— of Hunt and Balloe, tho? the trover and 
converſion was alledged in the time of the executor, yet 
there it appeared that the teſtator did not die in poſſeſſion 
of the goods, and therefore there is a difference between 
the caſes, : 


D E 


8 Annæ. In C. B. 


Ch ———.ñ œ., 


Caſe 111 


5 


* hive TMENT upon a ſpecial verdi the caſe appeared Pune: 
to be this : ves an e- 
John AcHland, ſeiſed in fee of the lands in queſtion, made Mete in fee. 
his will in writing to this effect: ; 12 

Whereas I have given my bond to leave mv manor of 
Buckley to the daughter of my brother James Ackland, ard 
the heirs of her body, if ſhe live to attain the age of 21 
years, but if ſhe die before ſhe attain that age, then it is 
to return to me again; if therefore my ſaid brother's 
daughter ſhall happen to die before ſhe attain her age of 
21 years, I give the ſaid manor to my brother Richard 
Ackland and his heirs ; alſo I give to my brother Richard 
Ack/and all my land, tenements, hereditaments whatſoe- 
ver; alſo I give to my brother Richard Ackland, all my 
goods, chattles, monies, debts, and whatſoever elſe I have Theſe 
in the world not before by me diſpoſed of ; he paying or ſe- — I 
curing to be paid all my debts and legacieggwand I make my fee. 
ſaid brother Richard Ackland my ble. executor of 2 Vent. 285. 
this my laſt will, and deſire B. to be overſeer thereof, = 12285 
and to ſee that my ſaid executor and his executors pay the; L 
laid debts and legacies. And by the ſame, will he deviſed p. 7, 5. C. 
ſome ſmall annuities for life, and others to charities in fee, a ien, 
and died. The daughter af his elder brother attained her Poſt. 337, 
age of 21, and claimed not only the manor of Buckley, 330, 339. 
but alſo all the other lands of the teſtatar after the death of [165] 
Richard Ackland, who was now dead. 25 

The queſtion was, Whether by this will Richard Ackland 
had an eſtate in fee in thoſe other lands, or only an eſtate 
for life ? For it was agreed, that if he had but an eſtate 
for life, then the leſſor of the plaintiff, who was heir at 
hy of the teſtator, had a good title; but if he hed. an 

eltate 


Hopewell ver. Ackland. 
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eſtate in fee, then the title was with the defendant, who 
was ſon and heir of Richard Ackland the deviſee. 
This caſe was argued laſt term by Serjeant Px Ar r for 
the plaintiff, and by Serjeant ParxER' for the defendant, 
and now by Serjeant Powis for the plaintiff, and by Ser. 
jeant CHESHIRE for the defendant. | | 

And it was inſiſted for the plaintiff, that Richard Ackland, 
the deviſee had but an eſtate for life; for the firſt clauſe 
which relates to the mano? of Bnck/ey, and the ſecond 
clauſe which gives all his lands, tenements and heredita- 
ments, and the third clauſe which diſpoſes of his perſonal 
eſtate, are all diſtinct and independent clauſes. 

The firſt clauſe is particular, and recites, That wheres; 
de had given bond to leave his manor of Buckley, in ſuch 
a manner, if therefore his brother's daughter died hefore 
der age of 21 years, then he gave his manor of Bark/zy 1g 


| his brother Richard and his heirs ; if it ſnould be attemnte! 


to couple this elauſe with the ſubſequent clauſe, they muſt 
de taken together throughout, and then not only the manor 
of Buckley will be devifed to his brother upon the preced- 
ing condition, v. If the daughter dies ander age, but alfo 
all the other lands will be deviſed upon the fame condition; 


then if this clauſe governs the ſubſequent deviſe of all hi 


Kinds, tenements, and hereditaments, and limits them alſo 
to his brother and his heirs, then it muſt neceſſarily be that 
all his lands, tenements and hereditaments, are de viſed to, 
him only in caſe the daughter dies under the age of 21 years: 
for the defendant ſhall not take only part of this clauſe and 
annex it to the ſubſequent claaſe, but muſt join the whoſe 
ptecedent claus with the ſubſequent one, or nothing; and 
if the whole is cofffoined; the ſubſequent devife will be upon 
condition that the daughter die under the age of 21 yea!s, 
as well as the former; which conſtruction the defendant 
will hardly approve of, for the daughter did attain her age 


of 21 years, and then Richard Ark/and will take nothing by 


the will. It was likewiſe obſerved that the teſtator in the 
firſt claufe had taken notice of what words were neceflary 
to create & fee, for thete he deviſes the manor of Bucbig to 


| his brother and heirs. 


It was infiſted that the ſecond clauſe is diſtin fron 
the firſt, and no way relates to it, nor is to be govert 
ed by it, for the ſecond cauſe commences de 1m 
Alo I give to my btother Richard Achlani, all m 


lands, tenements and hereditarents, without —_ 
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the copulative and; the Dt a/ſs iniports no mote than fem. 


and is of the ſame fignification as moreots V, and camot be 


conſttued in like mmer, as if the devifor had ſaid, I give 
my manor of B. to my brother and His heits, in like mar- 
ner I give him all tay" lands, tenements and hereditamenti 
whatſoever. But this fubſequent clauſe is diſtin aud 
ſtands by itfelf, and there is àa manifeft difference where the 
firſt clauſe is cotnpleat, and the ſecond is attendant upon it, 
and muſt be conſtrued with it, and cantiot be conſtrued by it- 
ſelf, there the ſecond clauſe ſhall be governed hy the firſt; 
2s if à man deviſes Blackacfe to A. and his heirs, 4hd alſo 
Whiteacre; there the deviſee ſhall have Whiteacre alſo in 


fee, for there ure nb words which can make the ſubſequent 


words a diſtint and compleat claufe ; and therefore they 
muſt be governed by the words of the firſt clauſe; but 
where the ſecond clauſe repeats the words, by which it may 
have a conſtruction by itſelf, then it is a diſtinct and com- 
pleat clauſe and has no relation to the former; as whiere 3 
man deviſes Blackacre to A. and his heirs, and I alſs deviſe 
Whiteacre to A. there by the ſecond clauſe A. Has only 4h 
eſtate for life; for there the vetb [devi/?, and alſd the game 
of the deviſee is repeated, and therefore it is à diſtin 
qiuſe, and does tot, depend upon the precedent clauſe ; 
and in this diſtinction the caſes are agt#6d. Mo. $2. is 


| flronger, for there a man by his will deviſes land to | enry 


his ſon ; Item, I give td my ſon Henry and his heirs ; and 
there the doubt was, whether By the fitft clauſe Henry had 


a fee? And it was fefolved by three judges, that he had 


not, for that they were diſtin clauſes. 

But WesT oN differed; Berayfe the latter clauſe had the 
word heirs, which he thought was applicable to the whole; 
but he agreed, that if the word Air had been in the firſt 
clauſe, it would be 6therwHe ; and therefote three judges 
have agreed the 14w to be as we contend for in a caſe 
ſttonger than ours, ant! the Whole coutt agreed it to be fo 
in a cafe the ſame ts obfs; 

Then if the ſecond clauſe be conſidered by itſelf, I give 
all my lands, tehetnents and heteditaments to ny brother 
Richard Het lun, that can paſs Iny an eſtate ſor life; for it 
ls the known rule, that a deviſe to one indefinitely, without 
limiting any eſtate to him, gives him only an eſtäte for life. 
lt is true, if a man deviſes to another all his effate in fuch 
lands, this paſfes the fee; 16 If he deviſes to Him all His in- 
heritances; but no one can think it is ſo intended by a de- 


"iſe of all his hereditaments, who conſiders the difference 


between 
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eritance. 
2 Lev. 169. 
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between the two words hereditas and hereditamcntum:; for 
the word hereditas imports the eſtate which a man has ig 
the land; hereditamentum the land itſelf which may be in- 
herited ; and therefore cannot be applied to the eſtate in the 
land, eſpecially when it is coupled, as here, with other 
words of the ſame import; for the deviſor gives to his brg. 
ther all his lands and tenements; no one will ſay that thoſe 
words import more than the things themſelves ; when there. 
fore the deviſor adds, and all his fereditaments whatſoever, 
that denotes only ſuch things as were nct comprehended yn. 
der thoſe other words lands and tenements, but cannot be 
extended to the eſtate in thoſe hereditaments, any more 
than the other words can be extended to the eſtate which 
the deviſor had in the lands and tenements. 
Then if the third clauſe be conſidered, Alſo I give to my 
brother Richard Ack/and my goods, chattels, debts, monies, 
and whatſoever elſe | have in the world; the words, what- 


feever e'ſe I have in the world, are very exten ſive; but if 


thoſe words were ſingly by themſelves, it would be hard by 
ſuch general words to paſs lands, which could not be devi- 
ſed by common law, but only by the ſtatute, or by cuſtom; 
and therefore the heir, who by the common law could nat 
be difinherited by any deviſe, ſhall not now be diſinherited, 
but where the words are plain and manifeſt for that purpoſe. 

The rule in Yaugh. — is, that the heir at law ſhall nat 
be diſinherited by implication, except where the implication 
is neceſſary ; it is not ſufficient that it be poſſible or proba- 
ble; and all that can be ſaid in this caſe is, that it is poſſi- 
ble, or at moſt that it is probable, that the teſtator here in- 
tended to give all his lands to the deviſee. Where a man 
deviſed All to his mother, thoſe words were as large and com- 
prehenſive as the words All I have in the world, yet it was 
reſolved nothing paſſed but the perſonal eſtate. 

But whatever conſtruction might be put upon thoſe werds, 
if they are by themſelves, yet as they are here coupled with 
perſonal things, they ſhall not be extended to words of an- 
other nature. > | 

There are other caſes where words very general and in- 
definite ſhall be conſtrued in confprmity with and analogy 
to other words in the ſame caſe. . 2 Co. 46. 47. b. 

But on the other ſide it was inſiſted for the defendant, 
that the ſeveral clauſes, each by itſelf, or at leaſt taking 
them altogether, gave a fee to the defendant Richard Ac 
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imd; and in Hill, Term 8 Ann, judgment was given by 
the whole Court for the defendant. 138 

And Tx EVvOR C. J. delivered the opinion of the whole | 
Court, and ſaid, that the firſt clauſes cannot be joined, for Sl ag 
z5 the deviſor gives to his brother Richard Ackland, and his i Roll. Ab. 
heirs, his manor of B. &c. and afterwards adds, Alſo I give 844. | 
to my brother Richard Ackland all my lands, tenements and | Vent. 29 
hereditaments,. the laſt is a diſtin clauſe; the cafe in Mo. 2 Jones 57. 
<2, does not come up to this, for there the name of the 2 Mod. 130. 
deviſee was not repeated in the ſecond clauſe, and there- reg! 
ſore * neceſſarily muſt be coupled with and conſtrued with [169 
the firſt, 

Then the ſecond clauſe, by which he gives all his lands, 
tenements and hereditaments to his brother, gives him but 
an eſtate for life. _, | | 

But the laſt clauſe by which he deviſes to his brother All 
his goods, chattels and perſonal eſtate, and whatſoever elſe _ - 
he has in the world, thefe laſt words, Whatſoever elſe he | 
hath in the world, import more than was ſaid before, All 
his goods and chattels, (for thoſe words contain all his per- 
ſonal eſtate) and therefore the additional words muſt go to 
ſomething elſe. 1 

If a man deviſes all the reſt and reſidue of his eſtate, 
that is ſufficient to give the deviſee, not only his lands not 
before diſpoſed of, but alſo the eſtate not diſpoſed of, (viz.) 
4 remainder and reverſion of land deviſed to another for 
te, .. | 

And the words, Whatever elſe he hath in the world, are 
tantamount, eſpecially when the deviſe is, paying or ſecuring 
to be paid his debts and legacies, and ſome of the legacies 
were in fee, and not properly payable out of the perſo 
eſtate, Judgment for the defendant, | 
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Fitheibert verſus Chanc lor and Scholars of the 
Univerſity of Oxon and Reeves, Clerk. Hill. J Caſe 112 
Arnæ, in C. B. Rot. 337. | 


UARE lur tir by Jane Fitzherbert for the church Couriftion 
of Swinnerton in Com' Stafford. The plaintiff de- ws papiſt 
clarcs, that Bazil/ Fitzherbert was ſeiſed in fee of the manor — — | 
of Swinnerton, with the advowſon appendant, and by inden- of church x 
tures 7th and 8th of January 29 Car. 2. conveyed the ſame 3 1 
to the uſe of himſelf for life, and after to the plaintiff his feited by the 
7 : | wife condction. 
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wife for life; that Bazi ] Fitzherbert afterwards preſented 
Join Plant, clerk, and died; that the church afterwards be- 
came void by the death of the ſaid John Plant, by which the 
pla intiff had a right to preſent, but the defendants diſturbed 
her. | | | 


The Chancellor and Scholars by their plea confeſs that 
Bazil Fitzherbert was ſeized, conveyed, and died, and that 


the advowſon became void, ut ſupra; but that by the ſtatute 


23 Eliz. it was enafted, That every perfon who ſhould for. 


bear to repair fo divine ſervice contrary to the ſtatute 1 Fliz, 
and ſhould be thereof conviat, ſhould forfeit 20l. of which 
the Juſtices of Aſſiſe, Oyer and Terminer and gaol-delivery, 


and juſtices of peace at their quarter- ſeſſions, ſhould have 


cogniz.ance ; that by the ſtatute 28 Eliz. it was enaQted, 
that for the more ſpcedy conviction of ſuch offenders, if 
ppon indictment of ſuch offenders proclamation ſhould be 
made at the afſizes, &c. that ſuch offender ſhould render him- 
ſelf before next aſſizes, and if he ſhould not appear at the 


next aſſiz es, on the recording ſuch default the offender 


ſhould be convict. 

That by the ftatute 3 Jac. it was enacted, that every Po- 
piſn recufant during his remaining eonvia, from and after 
the end of that Seſſion of Parliament, ſhould be diſabled to 
preſent to any benefice, &c. and that the univerſity ſhould 
preſent to every ſuch benefice, &c. in the county of Stafford, 
& c. which ſhould happen to be void during ſuch time as the 
patron thereof ſhould be and remain a recuſant convict. 

That by the ſtatute i W. & M. it was enacted, that any 
two or more juſtices of the peace, who ſhould ſuſpect or 
be informed that any perſon was a papiſt, ſhould tender to 
ſuch perſon the declaration in the ſtatute 30 Car. 2. and if 
he ſhould refuſe to repeat and ſubſcribe ſuch declaration, or 
to appear before the juſtices of the peace upon notice left at 
his moſt uſual place of abode by any perſon authoriſed there- 
to by warrant under the hands and ſeals of ſuch juſtices of 
the peace, ſuch perſon ſhould thereafter be diſabled, and be- 
come liable to the penalties and diſabilities of a popiſh re- 
cuſant convict, and the juſtices ſhould certify the name and 
abode of every perſon ſo refuſing to the next quarter-ſeſſions 
there to be recorded. 

That by the ſtatute 1 W. & M. it was enaQted, that every 
perſon who ſhould refuſe to repeat and ſubſcribe the ſaid de- 
claration, or to appear, &c. as in the laſt act is directed, 
whoſe name and abode ſhould be thereon certified and rus 
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corded at the general quarter · ſeſſions, from and after the 
ime of ſuch record made ſhould be diſabled to make an 
rreſentation, &C. of any benefice, & c. as fully as if he hay 
been 2 popiſh recuſant convic, and that the univerſity 
ſhould preſent, & c. | | n= 
That 27 Mar. ) Annæ Ralph Bucnal & Richard Dyett, 
lu Juſt ad pacem, &c. informat fuer quod quer ſuſper? fuit 
fire papiſt', guadq; notic of of per oY R. A. authorixat 
vir“ warrant” ſub manib & ſigill' dit” duor juſt' relief fuit 
pr guer'; ſed pred” quer non comperuit, and that the juſtices 


1711 


certified the default to the quarter ſeſſions, which was thetre 


recorded; per quad & vigor” flat” prædict the Chancellor 
ard Scholars to the church per mort prædict Joh Plant va- 


rant! H adhuc vacant” exiſten', predic? quer* inhabil virtute 
fat' prædictꝰ ad preſentand' remanen', preſentaverunt the de- 
fendant Reeves, &c. | 

The defendant Reeves pleaded the ſame plea. 


Plaintiff replied, that the church vacavit per mort pre- | 


dif" Fol? Plant 29 April 6 Anng, and that the plaintiff, 7 
June prox? did preſent to the biſhop of Litchfield and Coventry 
1deneam per ſonam, (vix. ) quend Fol Walforne, but the biſhop 
admittere penitus neglexit & recuſavit ac prediff Cancel & 
Scholar” & prædict' Reeves (defendants) eundem (gquer”) in 


freſeutatione ill injuſte impediebant, de quo quidem impedi- 


nente poſtea & infra ſex menſes, Fc. ac diu ameguam praditp 
certificatio in placito pred” mentionat' recordat fuit, Fc. (viz.) 
23 Jul b Anne, breve ſuum original, Cc. impetravit, &c. 


& ſuperinde narravit pro impedimento prædict verſus predic? 


defend. 

To this replication the defendants demurred, and the 
plaintiff joined in demurer. | 

SERJEANT PRATT inſiſted, that though the plaintiff had 
preſented to this advowſon, yet ſhe being conviò for recuſan- 


before inſtitution and induction, the univerſity had title 


topreſent. For the ſtatute 1 W. & M. ſeſſ. 1. cap. 8. which 
lays, that a perſon ſuſpected to be a papiſt ſhall have notice, 
Ke. and if he refuſe to appear, &c. ſuch default ſhall be re- 
corded, and from and after the time of ſuch record made 
ſhall be diſabled to make preſentment, relates to the ſtatute 
3 Jac. 1. cap. 5. and ſhall be conſtrued as if the ſtatute of 
3Jac. 1. c. 5. was expreſsly repeated, and the ſtatute 3 Jac, 
. c. 5. ſays, that every popiſh recuſant, during his remain- 
ing convict, from and after the end of that Seſſions of Par- 


lament ſhall be diſabled to preſent to any benefice, &c. by 
| which 
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which it appears, that every perſon convict for recuſancy 
is difabled from preſenting to any benefice, and there is 50 
difference where the perſon is convicted before the avoidance 
happens, or after, for in both caſes the law excludes his 
power of preſenting, and intruſts the preſentation with the 
Vniverſity. | 
And admitiing the Univerſity be intitſed to the preſents. 
tion when the patron is convict for recuſancy after the avoid. 


ance, then the cafe will not be altered becauſe the plaintf 


had preſented before conviction, and being diſturbed in her 
preſentation by the Univerſity, had brought her guare imped; 
for ſuch diſturbance before her conviction was recorded; for 
though the diſturbance was before the title of the plaintf 
was avoided, yet if the title of the plaintiff be avoided be. 
fore the plaintiff recovers, ſhe cannot recover, nor have 
damages for the diſturbance ; for the diſturbance does not 
prejudice the title of the plaintiff, which is afterwards avoid- 
ed by act of parliament, before the plaintiff could have te- 
covered upon that title. The plaintiff ſhall not have da- 
mages for the diſturbance till he has judgment; and no cre 


hall have judgment for damages in quare impedit when he 


cannot have a writ to the biſhop. Co. Litt. 362. 
And notwithſtanding the objections in this caſe, it appears 


there was a regular conviction according to the direction 


of the ſtatutes. The firſt object ion is, that it does not ap- 
pear that the plaintiff was duly ſummoned, and refuſed to 
appear before the Juſtices, but only, that notice, &c. was 
left at the manſion- houſe of the plaintiff, without ſaying it 
was at that time func domus manſional of the plaintiff ; but 
when notice is given at his manſion-houſe, that is not true, 


jf it is not then his manſion- houſe, and manſional domus im. 


ports that it was ſo then. The ſecord objection is, that it 
does not appear that the perſons before whom the convic- 
tion was were then juſtices of the peace; for it is only ſad, 
that information was given to ſuch and ſuch ju/?” domini rt 
gis ad pacem, Sc. without faying tunc * 16 juſt ad pacen, 
c. but when the convition is before juſtices of peace, who 
act in their judicial capacity, it ſhall be intended that the 
have then a good authority, when it appears that they eve! 
had an authority ; for their authority ſhall not be. preſumes 
to be determined, but to have continuance till the contrar! 
appears; and though there are many caſes in indictments, 
where it muſt be alledged they were tune juſ'; yet they co 

| no! 
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not extend to pleas in bar, which are ſufficient to a common 
intent. 3 | 
And it was argued by Serjeant WELD, and now by Ser- 
jeant LroyD for the plaintiff, who infiſted, that the convic- 
tion was. not till after the avoidance happened; and therefore 
the avoidance was a chattel veſted in the plaintiff ; and ſhe 
had executed her authority to the preſentation before the 
conviction, and therefore the conviction carrot by relation 
defeat what was abſolutely executed quead the plaintiff be- 


fore. The words of the ſtatute are, That from and aſter 


the certificate of the default recorded, ſuch perſon ſhall be 
adjudged a perſon diſabled to make a preſenta ion; but 
there the preſgntation was made before ſuch certificate. To 


which Serjeant PRAT T replied, that though a perſon could 


not be adjudged inhabilis till the certificate is recorded, the 
queſtion is, whether, when he is acjudged diſabled, this does 
incapacitate him from preſenting to avoidances which hap- 
pened before the certificate recorded, as well as to avoid- 
ance after. | 

Afterwards in Michaclmas Term 8 Arnz, this caſe was 
again argued by Sir ThoMaAs Po w1is premier Serjeant for 
the plaintiff, and by Serjeant ChrsHIRE for the defendant. 

And for the plaintiff it was inſiſted, 

Firſt, That by this plea there did not appear to be a legal 


conviction, and he did not wave the exceptions taken to the 


conviction by the counſel who argued before him, viz. that 
the plea ſhewed that information was given to R. Bucknall 
and R. Dyett, two juſtices of the peace, that the plaintiff 
was a papiſt, that ſhe had notice by A. B. by warrant of the 
ſaid juſtices, but does not ſay adtunc juſtic'; and perhaps they 
vere not then in commiſſion, though they were at the time 
of the plea: Alſo that it is ſaid, Notice was left ad manſi- 
oa” dom” of the patron, without ſaying adtunc dom" man- 


ſrnaP, 


Secondly, That it does not appear, that the plaintiff re- 
fuſed to appear before the juſtices according to the ſummons z 
for the ſummons was to appear before the ſaid two juſtices 
& oP juſt”; and it is alledged only, that ſhe did not appear 
before the ſaid two juſtices z but perhaps ſhe appeared be- 
fore the others. | | 

Thirdly, That it does not appear, that the plaintiff re- 
fuſed to appear, but only ſays quod non comperuit. 

Fourthly, That it does not appear that the church was 
void at the time of the plea, but only that it was vacant by 

| | the 
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the death of Plant, and ſo remained to the time of the in- 


formation to the juſtices. 

- But the exceptions which he principally enforced were, 
that here it does not appear by the plea, that the juſtices of 
the peace were preſent at the time and place, when and 
where the plaintiff was ſummoned and appointed to appear 
before them; and when a man pleads a matter which ſhews 
a default in another, he ought to ſhew that all the particu- 
lars were obſerved which render that default inexcuſable; 
as if a man pleads a default of a tender of rent, it is not 
ſufficient to ſay that the rent was demanded, and there was 
no body ready to pay it ; but he muſt alledge, that he was 
at the time and place of payment, and continued there .a 
reaſonable time, (viz.) till ſun-ſet, ready to receive it. 

g So in covenant for levying a fine, &c. it is not ſufficient 
to ſay, that the party did not levy it, but he muſt ſhew that 
he on the « ther part took out a writ of covenant, &c. and 
did all that was to be done on his part; and it is here to be 
conſidered who ought to do the firſt act; for if he does not 

do all on his part, it ſball not turn to the diſadvantage of the 
defendart, that he did not do his part: And therefore, where 
the juſtices of the peace ſummon another to appear before 
| them at a certain time and place, it ought to be alledzed in 
[175] the plea, that the juſtices were ready at the time and place 
aſſigned to tender the oaths and declaration required; and 
it is the ſtronger, that the juſtices are not a Court which 
have a certain fixed time to aſſemble, but have an authority 

for this particular purpoſe only. 

Second!v, The plea ought to ſhew that the plaintiff refuſed 
to appear before the juſtices which granted the ſummons and 
before any other juſtices, for this ſtatute 1 W. & M. refers, 
as to the mannerof conviction, to another act of. the ſame 
ſeſhon cap. 8. by which it appears that any juſtice of the 
peace has power to tender the oath and declaration; then 
when the two juſtices ſummon the party before them or 
any other juſtices, if the party appears before other juſtices, 
it is as well as if ſhe appeared =" 286 the two juſtices who | 
granted the ſummons. | 

Hut if there appeared upon the plea to be a good con- 
viction, yet it was too late; for it appears upon the record, 
and is now corfeſſed by the demurrer, that the plaintiff at 
the time of the preſentation, at the time of the diſturbance, 
at the time of the action commenced was not convict, nor 


ſummoned before the juſtices, for the declaration in guar? 
«0 impedit 
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inbedit was in Mich. Term — the information before the 


juſtices, upon which the plaintiff was ſummoned to appear 
before them, was not till March following. 2 

| The caſe of the Chancellor of Oxford 10 Co. 53. b. is 
not parallel to the preſent caſe, and I do not obſerve it to 
be urged on the other fide ; for there the ſtatute 3 Jac. 1. 
cap. 5. which avoids. grants of the next avoidance by the ex- 


reſs words of the ſtatute, has relation to the time of the 


ſeſſion, and there is a reaſon for it; for if the grant of a be- 
nefice ſhall not be void till conviction, yet upon the ſum- 
mons in order to a conviction, the perſon ſo ſummoned would 
gtant the advowſon, which miſchief cannot follow in the 
preſent caſe. ; 1 12 

The patron here then at the time of the preſentation was 
a perſon qualified to preſent, when the avoidance happened, 
ſhe had an intereſt or right veſted in her to preſent, and 
when ſhe had preſented a fit perſon, ſhe had performed her 
office and had nothing farther to do. When an avoidance 
happens, that the intereſt in that is veſted in the patron, 
is manifeſt, for if the patron after the avoidance happens 
dies, his executor or adminiſtrator ſhall preſent, 


If there be tenant pur auter vie of an advowſon, which 


becomes void, and before preſentation ceſtuy que vie dies, 
yet the tenant pur auter vie ſhall preſent. _ 
So if there be a guardian of an infant ſeiſed of an ad- 


[176] | 


vowſon, and there is an avoidance, and before preſenta- 


tion the infant comes of age, yet the guardian ſhall 
preſent. | 

But in our caſe not only an intereſt was veſted in the pa- 
tron before the conviction, but the patron had exccuted her 
power by an actual preſentation of a perſon qui fuit idonea 
72 and ſo it here appears upon record. 

t was ſaid that a preſentation is not an execution of the 
authority of the patron, for he may revoke his preſentation 


at pleaſure, and for that were cited the caſes in Latch 191, 


253. 2 Roll, Abr. 353, 354. But this I deny. 

It is true the king may revoke his preſentation by his pre- 
rogative, Fitz. Nat. Brev. — Hob. 214. But there being 
caſes which take notice that it is the prerogative of the 
king to do this, imports that a common n cannot re- 


Dyer 260. 


voke his preſentation, and ſo it is expreſly ſaid, Fitz. Nat. 2584.3, 47. 


ev. 79. | | 
The civil law takes notice that an eccleſiaſtical perſon can- 


not revoke his preſentation, but a lay perſon may variare 
M 2 fre ſenta- 
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preſentationem or accumulandei variare, as ſome books ſay, 
but it 1s not ſaid by the civilians that a lay patron can re- 
voke his preſentation, but can vary it, that is, can preſent 
another, or accumulando variare, that is, can preſent one and 
another totes quoties, and then the biſhop may take one pre- 
ſentee or other which he pleaſes ; which ſhews that by 
their notion the lay patron cannot revoke, but only vary, 
which does not amount to a revocation of the firſt preſen- 
tation, for then the biſhop could not take the firſt preſen- 
tee. And this all which Roll ſays. „ 

He takes notice that by the Scotch law an eccleſiaſlical 
patron cannot vary his preſentation, but a lay patron may 
variare ot accumulando variare, and for that quotes Skeen's 
Reg. Majeſt. which is ſo; and then concludes, that 
by our law a lay patron cannot revoke, which is an expreſs 
authority for us. ; | | 

When the patron has preſented Idoneam perſonam, he has 
done all that belongs to him to do. Goldſ. 103. ſays, that 


to an intire and complete plenarty are required the act of 
the patron, viz. to preſent a fit perſon, and when he has ſo 


done fun?" eſt officio, the act of the ordinary to give infli- 
tuticn, and the act of the incumbent to procure intluQton ; 
and by this rule when the patron has preſented, he has done 


all that lay in him to do. . 


And by ſuch preſentation an intereſt is veſted in the perſon 
himſelf who is preſented ; it is true that gquare impedit muſt 
be brought in the name of the patron and not the incum- 
bent, but the incumbent may ſue in the ſpiritual Court to 
get admiſſion by duplex querela, though perhaps the tempo- 
ral Courts would upon ſuch a ſuit grant a prohibition. 

But if the plaintiff here could not have a writ to the bi. 
ſhop, yet the ſuit in grare impedit being well commenced, 
he may proceed for damages; and I deny the rule laid 
down on the other ſide, that the plaintiff ſhall not have da- 
mages in a quare impedit, where he cannot have a writ to the 
biſhop. . The caſe Co. Lit. only ſays, that the defendant 
cannot have damages, becauſe he cannot have a writ to the 
biſhop-; but the plaintiff may have damages, though he 
cannot have a writ to the biſhop, If there be a quare im- 
pedit againſt the diſturber and the incumbent, without nam- 
ing the biſhop, and pending the writ ſix months paſs, upon 
which the biſhop collates for the lapſe (as he may do in 
ſuch a caſe) though the plaintiff has judgment, he cannot 


have a writ to the biſhop to admit his clerk, for the-church 
| is 
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is full, but he ſhall have damages; and the ſtatute Wet. 2. 
which gives coſts in quare impedit provides expreſly for ſuch 
caſe, for by that ſtatute it is enacted, that the jury inquire 
of four points, if the church be full, and whoſe LA ee 
Kc. if it be full, he ſhall have two years value, da- 


mages. 1 | 
In the preſent caſe the avoidance happened, and the in- 


tereſt in it veſted in the plaintiff before conviction; the 


plaintiff upon that preſented, being then capable of pre- 
ſenting, and by her preſentation had executed her power, 
and if the preſentee had been then inſtituted and inducted, 
it would without queſtion have been good, and therefore the 
diſturbance was an injury to the plaintiff, and alſo to the pre- 
ſentee who had an intereſt by the preſentation to him, and 
being idonca perſona ought to have been admitted, and upon 
the refuſal of him, a quare impedit was brought, and all this 
before the conviction for recuſancy ; and for theſe reaſons 
he prayed judgment for the plaintiff. | 

If aſter a 'quare jmpedit, and judgment for the plaintiff, 
any thing happens, that the biſhop cannot admit the clerk, 
he may make a ſpecial return of that matter upon the writ 
directed to him. | 

And upon this record the plaintiff in the preſent caſe can 
make no other preſentation, for by her replication ſhe ſhews 
that ſhe has preſented ſuch a perſon, and upon the refuſal 
of him, this action appears to have been commenced, and 
therefore if the plaintiff recovers, the writ ſhall be confined 
tothe ſame perſon. $5500 
To this it was obſerved by Serjeant CyesHIRE, that in 
quare imbedit if the plaintiff be. outlawed pending the writ, 
that outlawry -gives the King the title, and the plaintiff 
cannot recover if that appears. Cro. Eliz. 44. Sav. 
99 


11791. 


Which caſe was allowed to be ſo, but that it imported no — =" 


more than that an avoidance (though only a choſe in action) outtawry, 


was forfeited to the King by his prerozative upon an out- 


he ſhall 
have execu- 


lawry ; and therefore if tenant to the King has an advow- tion of his 
fon which becomes void, and the tenant dies, his heir judgment, 
within age and in ward of the King, the King ſhall preſent 44 - 
by his prerogarive, and not the executor of the tenant, as wh ng 
n would be if the heir was in ward to any common perſon. ſhall be re- 


ani therefore a caſe of prerogative ought not to be compar- 


moved, 
Cro Eliz. 


ed to the caſe of a common perſon. 45, 119, 


And 790. 


Moo 270. 
1 Ag. 179. 
7 Co. 28. 
Cr» Jac. 
$4 216, 

2 Bl. Com, 


277+ 
4 Bac. Abr. 
410. 
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And Serjeant CHESHIRE on the other fide inſiſted, that 
the exceptions to pleading the conviction could not avail, 
for it is expreſly ſaid that information was given to R. Buck. 
nel and R. Dyet, juſt” ad pacem, which notice was left at the 
manſion-houſe of the plaintiff, but the prepoſition is falſe, 
if they were not then juſtices of the peace, and if it was 
not then the manſjon-houſe-of the plaintiff. g 

Secondly, This cafe is not to be compared to pleading 
upon a forfeiture or breach of covenant, when the party, 
who would take advantage of ſuch forteiture or breach of 
covenant, muſt ſhew preciſely that he has done every thing 
on his part, and therefore he agreed that the pleadings 
ſhould be as were mentioned, where a man takes the ad- 
vantage of non-payment of rent, or the not levying a fine, 
&c. But the juſtices here have a ſpecial authority by act of 
parliament, and when it is ſhewn that they have proceeded 
in all reſpects as the words of the act direct, it ſhall be in- 
tended that they have done all that thoſe words import or 
require them to do. | : 

Thirdly, He infiſted, that by the ad, after ſummons to 
the party to appear, &c. he ought to appear before the 
ſame juſtices and no other. 

As to the matter of law he inſiſted, that by the expreſs 
words of the ſtatute 1 W. & M. — that every perſon con- 
vict for recuſancy is diſabled from preſenting ; and though 
in the ſecond clauſe, which gives the preſentation to the 
univerſity, the words are from and after ſuch record made, 
Ec, yet it is manifeſt that in all caſes where the patron is 
diſabled from preſenting for recuſancy, the univerſity has 
the preſentation, and therefore ſuch a conſtruction gught 
to be made as may reconcile both clauſes of the act, and 
anſwer the intent of it. | 

The conviction, though after the quare impedit commen- 
ced, may be pleaded in bar, and compared it to caſes 
where matter ſubſequent, and which happens pending the 
writ, may be pleaded in abatement to the writ; and cited 
many caſes to that purpoſe, and relied on the caſe in Cro. 
Fiz. where in quare impedit outlawry of the plaintiff gives 
title to the king; he denied that the plaintiff could not re- 
voke her preſentation, or that it is confined to this par- 
ticular preſentee, if ſhe recover, or that the preſentee of 
the plaintiff had any right or intereft veſted in him by this 
preſentation. Adjarnatur. Vide poſtea 181. 


Hammond 
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Hammond ver. Hill. 


N A1 upon a bond, u here the condition was, that the What hall 
defendant ſhall keep harmleſs the plaintiff from all be adjudged 


Caſe 173 . 


jointures, dowers, annuities, damages, claims and all other a good 


incumbrances, and ſhall perform the covenant in the inden- 
ture > May 1702, whereby the defendant conveys to the 
plaintiff and his heirs a meſſuage and lands, called Little 


-Brinsby in the county of Suſſex; and by the ſame deed the 
defendant govenanted, that the plaintiff ſhould have, uſe, 


poſſeſs and enjoy the premiſes aforeſaid quietly and peace- 
ably without any impediment from the defendant, his heirs, 
or aſſigns, or any other perſon, and that clearly acquitted 
and exonerated of and from all former and other grants, 
&c.. rents, rent-charges, arrears of rent, ſtatutes, &c. 
charges and incumbrances whatſoever, 

The plaintiff aſſigns for breach, that the tenements afore- 
faid were cl arged and chargeable with one annual rent, viz, 


arent of 11s. 6d. to be paid to the lord of the manor of W. 


in the ſaid county, of whom the faid tenements then and 
before were and are held under the ſaid rent and other ſer- 
vices, a 

The defendant by his rejoinder ſays that the rent of 118. 
bd. aforeſaid was payable to the lord of that manor as a 
quit-rent, inciderit to the tenure of thoſe lands, and that the 
plaintiff was rot moleſted, &c. for any arrears of that rent 
payable before the making of the indentures aforeſaid. 

The plaintiff maintained his replication, and the defen- 
dant his rejoinder ; and upon this there was a demurrer ; 
and the queſtion was, If this covenant was broke ? 

And reſolved by the whole Court without any difficulty, 
that it was. For the defendant had expreſsly covenanted 
with the plaintiff upon his purchaſe, that he ſhould have the 
lands diſcharged of all rents, and therefore they ought to 
be diſcharged of this rent as well as of others, for a quit- 
rent is a rent. 

Judgment for the plaintiff. 


Fitzherbert 


reach of 
covenant, 


721] 


— 


De Term. S. Trin. 8 Anne. 


Caſe 114 Fitzherbert verſus Chancellor and Scholars if the 


Vie ane 
169. s 


182] 


Univeiſity of Oxiord and Reeves. In C. B. 


HIS caſe came now for judgment, and TREVOR C. ]. 
delivered the opinion of the Court, and he con. 
ſidered, | BEE. 

Firſt, If the ſtatute 3 Jac. 1 cap. 5. extends to avoid. 
ances before conviction, or only to avoidances before con- 
viction for recuſancy. VN 

Secondly, If it extends to avoidances after conviction in 
this caſe, where upon the avoidance a preſentation waz 
made, and for not admitting the cleck preſented, guare in. 
pedit was brought before conviction. 

Thirdly, It the conviction in this caſe was legal? 

And the Court thought that the ſtatute 2 Jac. 1. cap. 5. 
ex'ends to all avoidances as well before as after conviction; 
for the words of the act are general, and the ſubſequent 
words when it ſball be void, Sc. are words of inlargement 
and extend the gift of the avoidance of recuſants to the 
univerſity, toties guotier the advowſon becomes void, and 
words which were intended to. inlarge ſhall never be conſtru- 
ed io reſtrain the former words, Avoidances before convic- 
tion are alſo within the ſame miſchief as the avoidances 
after, and it would be a hard conſtruction, that general 
words ſhall not be extended to remedy all caſes which are 
within equal miſchief, | | 

Secondly, All avoidances being within the ſtatute 3 Jae. 
1. cap. 5, though the patron had preſented, and upon re- 
fuſal of his pre emee had brgught a guare impedit before con- 
viction, yet in ſuch caſe judgment ſhall be ſor the defen- 
dant ; for after the preſentation the right remains in the 
patron; and as before induction the king may revoke his 
preſentation, ſo a common perſon, till his preſentee is ir- 
ſtituted, may at leaſt vary his preſentation, ard upon ſuch 
variation the biſhop may admit the firſt preſentee or the 
laſt ; this power then to vary the preſentation remains in 
the patron till the church be full. . 
nor by the guare impedit is the church full, for quare imbe- 
dit would not lie if the church was full by his own preſen- 
tation. At the time then of the conviction this power Cr 
right of varying his preſentation remained in the patron, 
and why ſhai! it not be given to the univerſity after tre 
conviction ? This power, if the patron dies, ſhall go to bis 

| | EXecutcr 


ut by this preſentation, 
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executor or adminiſtrator, if he be outlawed, ſhall be for- 
feited to the King, Sav. 82. and for the ſame reaſon ſhall 
te transferred to the univerſity ; that when the Chancellor 
and Scholars of the Univerſity after the conviction preſent an 


-ncumbent to the biſhop, and the patron before conviction 


had preſented another, the bithop has the election to take 
one preſentee or the other, and therefore when the biſhop 
admits and inſtitutes the preſentee of the univerſity, the 
atron ſhall, not maintain a guare impedit, for that there was 
no diſturbance ; for it was in the biſhop's power to accept if 


”.- 


he would: But if the biſhop had admitted the preſentee of 


the patron, and the univerſity has brought a quare zmpedit, 
if that would be maintainable would be another conſidera» 
lion. my 

As to what was inſiſted, that the plaintiff here had a 
right to maintain gquare impedit for damages: damages in 
quare impedit are but acceſſary, and follow the right of pre- 
ſertation ; and therefore if the plaintiff had no right to 


preſent, ſhe ſhall not have damages, for her right was not 


diſturbed. 

Thrdly, the conviction here is legal; for when the 
putty was ſummoned before the juſtices of the peace to 
take the oaths, & c. the party ought to attend at the day 3 
and here it is alledged, that ſhe refuſed, and did not come 
before the juſtices, & c. It is true, that the juſtices ought 


to be preſent at the time appointed, and if they are not 


there, it would be a good excuſe for the party; and upon 
rcjoiner quod non recuſavit, if the fact appeared to be ſo, the 
iſſue would be with him, and the party if he pleaſed might 
plead ſpeciallv, that he attended at the time, but the juſtices 
were not preſent, &c. | 

And in ſuch caſe the juſtices are not obliged to do the 
firſt act, for there is no neceſſity that the juſtices ſhould be 
preſent if the party does not come; but is ſufficient if they 
leave one at the place to give them notice if the party 
comes; and the party himſelf is obliged to do the firſt act, 
. to attend at the time and place appointed, "Therefore 
judgment for the defendant. 


Shelf and Bailey. In C. B. 


FBT upon bond ; the condition recites, that a reple- 
a 3 When one 
vin was depending between the defendant and one undertzkes 


Wi:b, who made conuſance as bailiff to the plaintiff, for t» ſubmit to 
an «Wii, 


for another, 


rent due on a demiſe from the ſaid /aac Sheif, and Marga- 
rei 


1831 
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where it ret his wife; and then goes on, that the plaintiff Self and 


call be ad- defendant Bailey ſhall ſtand to the award of arbitrators, i 


Nute „ quod the award be made de premiſſis by ſuch a day. 
Fay. The defendant demands Over, and pleads no award 
N made. | 
The plaintiff ſhews the award, which recites, That 
Bailey had brought a replevin for taking his cattle agairf 
Webb ; to which the defendant Webb had made conuſance 
as bailiff to Iſaac Sh.If and Margaret his wife, and ſe, 
forth, that A. being ſeiſed of the place where, in fee, de. 
viſed the ſame to Margaret his wife, who demiſed the pre. 
miſſes to B. for ſeven years, and after married the plaintif 
Shelf, and for rent arrears the avowant as bailiff to Shelf and 
his wife took the cattle levant and couchant in the place 
where nemina diftrifion' ; to which plaintiff had replied, 
that B. and all thoſe whoſe eſtate he hath in the place 
were, uſed to repair the fences between the place where, 
and Bailey's cloſe adjoining, & pro defectu reparation” inde the 
ſaid bailiff's cattle eſcaped to the place where; and iſſue 
was Joined on the right to repair; and it was recited, that 
it appeared to the arbitrators, that B. and thoſe whoſe 
eſtate he hath, ought not to sepair the ſaid fences, but: 
ſtranger ought io repair them, and then awards, de & ſup 
fræmiſſis and all matters in difference between the ſaid par- 
ties, that all proceedings in the ſaid rep'evin ſhall ceaſe; 
that Bazly ſhall pay 7l. 10s. for the rent arrear to Shelf, 
and 10l. for coſts, and Shelf ſhall give him a general 1e- 
leaſe. 
Upon this there was a demurrer, 
And now it was argued that the award was void ; for that 
Webb was a ſtranger to the ſubmiſſion, and that by this 
award the action between Barly and him was to ceaſe ; that 
ſo much was to be paid to Se, and he was to give a rc 
leaſe, whereas Webb is intitled to coſts if the plaintiff docs 
not proceed; and the releaſe of She!f does not diſcharge 
the plaintiff Webb, being a ſtranger to the ſubmiſſion, and 
the award being void as to him. 
To which it was anſwered, that SF here was the par!y 
concerned in intereſt, and a perſon may ſubmit to an awatd 
| for another. 
2 And the Court inclined, that if a perſon ſubmits to 2n 
3 1c g. 2, award on the part and behalf of a ſtranger, that his bond 
1 Rall. abr. ſhall be forfeit if the ſtranger does not do what the award 
2 requires him to do; but here it does not appear that Self un 


pawns deriook for Hebb, or ſubmitted on the part or behalf of m 
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The Viſcounteſs — verſus Sir Richard ' Cafe 116 
ild. | 


CIRE FACIAS reciting, Cum Sara Vicecomitiſſa Detifſſa Tenant in 

de Brdmyn, que fuit uxor Roberti Roberts Ar', Vicecomit* e pg 

le Bodmyn, Trin. 1 Fac. 2. recuperaſſet verſus Abr, Vanden e 48 

bendy & Johan” Rotheram' ſei am de tertia parte ſext' part” of of a rever- 

ſeveral honours, manors, fc. in com” Fſſex, in reman' poſt fn after 4 

termin 99 Annor” incipienꝰ 1 Maii 28 Car. 2. limited to pw 

Ces. Hountague, Francis Butler, and Gul Jeſſap, ut dotem ſuum, 

eum ue pred” Abr. & Joſan' ſunt mortui, & Ric Child, Bar 

imſext' part” pred,” unde dos præd recup at fuit, ingreſſus eft 

preut ex inſinuacon”, Ic. Præcipe Vicecomit com" Efſex* quid. 

| ter probos, &c. Scire fac Srefſat” Ric Child & omnib' tenen 

5 ext part” pred” qued eſſent hic quinden paſche oſtend c. 

i quare pred” Vicecomitiſſa execution' & ſer'am ſuam de tert ia 

8 arte pred” (ita tamen quod occupator & poſleſſorꝰ pred” termi- 

"i annor” d. & in eadem tertid parte adhuc ventur* a poſſeſſion? 

ſuc inde non amoveant” ) habere non debet juxta formam recupe- 

ration” pred, 1 WD 

1 Sir Richard Child appeared, and by his attorney demand- 

" edOyer of the record, & ei conceditur in hec verba, Eſſex, 

8 J. Sara Vicecomitiſſa, &c. by which it appeared, that - ſhe 

demanded dower againſt the defendants; who pleaded, 

* that before the marriage of the demandant with her huſ- 

id band, Charles Earl of Warwick was ſeiſed of the ſaid ho- [186] 
yours, manors, &c, in fee, and being ſo ſeiſed, by leaſe 


7 and releaſe 26 and 27 Aug. 14 Car. 2. conveyed the ſaid 
I (tate to the uſe of hiinſelf for life, then to Charles Lord 

Rick, his ſon and heir apparent, for life ; then to truſtees, 
n ill his firſt heir on the body of Anne his wife ſhould attain 


the age of twenty-one ; then to the firſt, ſeconꝗ and other 
iJue male of the ſaid marriage in tail male ſucceſſively 
5 then to the firſt and other iſſue male of the ſaid Charles 

| Lord 


o F< 


[187] 


De Term. 8 Mich. 8 Anne. 


Lord Rich by any other wife in tail; then to the heirs male 
of the faid Charles Lord Warwick, and for default of ſuch 
iſſue to the ſaid George Montague, Prancis Butler, and Wil. 
liam FJeſſop, for 99 years; then to Hatten Rich for 109 
years if he ſo long lived; then to truſtees to preſerve con- 
tirgent uſes, then to the firſt and other fons of the ſaid 
Hatton Rich, in tail male; then to the heirs female 
of the body of Charles Earl of Warwick and Charies Lord 
Rich, equally in tail; then as to one ſixth part of the 
_ eſtate, to the uſe of the ſaid Robert Roberts and his 
CiFs, 

That the ſaid Charles Earl of Warwick, Charles Lord 
Rich, and Hatton Rich, died without iſſue, viz. May 23 
Car. 2. by which means the ſaid George Montague, Francis 
Buller and William Jeſſap, devener poſſeſſionat” of the ſaid 
term tor 99 years, the remainder as to the ſaid ſixth part to 
the ſaid Robert Roberts and his heirs, and his eſtate in the 
ſaid remainder. The defendants then aver, quod Predid 
termin o annorum nondum fuit finit” five determinat' quidpu 
iffe nihil habent nec unguam habuer” in pred ſextaparte, &c, 
7 i in remanere poſt præd' term 99 annor inde; & hu, 

N 

Et pred” Vicecomitiſſa pet' judicium & ſeam de remanere 
#P ſibi adjudicari, c. ideo conſid eft quod pred? Vicecomitiſſa 
recuperet ſei” am ſuam ver ſus prefat Abr' & Tohan' Kathe. 
ram de tertia parte remanere pred. 

After Oyer Sir Richard Child pet” judiciu' de pred” breti 
de Scire facias pro eo, quod præd Sara per breve ill' pet” exe. 
cution & fam de pred” tertia parte, &c. ante determina- 
tionem pred” termini annor” tam in recordo judicii quam in 
fred” brevi de ſcire facias menitionet” ac pra eo quod non apfo- 
ret quod” pred” termin* ullo modo determinat' exif, ac pcs 
quod pred” Sara per breve præd execution” & ſeram al quan 
per judiciu' pred” ei adjudicat? fuit. 

Et pred” comitiſſa, pro eo quod pred Ric. Child tant pet 
judiciu' de brevi de ſcire facias, Ic. alſque aligua cauſa ra- 
tionabilli Sc. ac pro eo quod Ric. nihil in præec uſton'ꝰ execulli- 
on & ſei ipſius comitiſſe, Fc. dic, ita quad cadem comitiſſa 
remanet verſus eum inde quodammodo indefenſ „ iſſa ut prius pit 
execution Qc. 

To this the tertenants demurred, and ſhewed for cauſe, 
quod præ fat“ comitiſſa per replicotion' ſuam pet? execution © 
ſei am, ſuam, Qc. et non reſpondet ad placitum ipſius Ricard: in 
caſſation' brevis pred ut prefert” placitat'. 


And 
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And it was argued that the plea in abatement was good, 
for the ſeire facias is a judicial writ, founded upon the 
julgment, and ought to purſue it, but the judgment is only 
that the demandant recover ſeiſin of the third part of a re- 
mai: der after a term for 99 years, but, the ſcire facias 
prays an execution and ſeiſin immediately, without ſhew- 
ins that the term for years is determined; nay it rather 
news that the term is ſubſiſting, for it ſays that it com- 
menced 1 May 28 Car. 2. and therefore it cannot be deter- 
mined by the effluxion of time, and conſequently ſhall be 
preſumed to have a continuance if the contrary does not ap- 
pear; and then during the continuance of the demandant 
© nnot have ſeiſin. And though the writ has a clauſe ita 
qud poſſeſſ r” ive occupatar” termin non amoveant”) this will 
not aid un, for it is a contradiction, ſince the demandant can- 
not have ſeiſin of the lands without ouſting of the termor, 
for ſeifin imports the poſſeſſion, and livery of ſeiſin cannot Co. Lit. 
be ade when a term is in poſſeſſion. If a man grants an 53 
eſtate to A. for years, remainder to B. for life, and A. en- 
ters before livery, it cannot be made afterwards, becauſe 
the termor has the poſſeſſion, and before A. entered, it 
could not be made to B. in remainder, for the poſſeſſion | 
did not belong to him, but it muſt be made to the termor 381 
himſelf. This ſhews that the ſheriff upon a hab. fac. ſer am El 
cannot deliver poſſeſſion\ to the demandant witbout ouſting 48, b. 369. 
the termors, and therefore this clauſe is repugnant and b. 
contradictory. | 
If there be a ſcire facias for the execution of a fine ſur 
Grant & Render by him in remainder, after an eſtate for 
life or in tail, it muſt ſay, that the tenant for life is dead, or 
that the tenant in tail is dead without iſſue; ſo are all the 
precedents. Off. Bre. 258, 276. Reg. Jud, 12 b. 1 
Brownl. Ent. 328. | 
And if it was not made ſo, it might be pleaded in abate- 
ment. 40 Ed. 3. 16. b. 44 Edw. 3. 39. b. $ 
Scrjeant PR AT anſwered, and the Court thought, that 
the demandant in dower ſhould have judgment of the rever- 
ſion and rent, and then ſhe ought to have execution of that 
judzment, according to Co. Lit. 32. where it is ſaid, that 
the ſheriff ſhall give execution of a reverſion by metes and 
bounds and of a third part of the rent, and execution ſhall c. x; 
not ſlay during the term. And ſo it was agreed I Roll 678. a 
L. 20. Cro, Eliz. 564. Wheat iy verſus Beſt, it was re- * on 
loived accordingly, and there it is ſaid that the execution Ones. 
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ſhall be ſpecial, that the ſheriff ſhall not ouſt the termot, 
and though it was urged that there is a diſtinQtion where 
rent is reſerved upon the term and where not; for in the 
firſt caſe the ſerif might give poſſeſſion of the rent in the 
ſame manner as where dower is demanded of a rent, of 
which the wife is dowable; but where no rent is reſery. 
ed, as in the preſent caſe, execution ſhall be ſtayed 
dung the term, as was agreed. 1 Roll. 678. L. 22. 
for then the execution would be of no effect; ye 
there does not ſeem to be any Hifference, for the jucg. 
ment ought to be executed in the one caſe as well as the 
other, and the-termor can have no prejudice z and the Chief 
Juſtice thought that if the clauſe (ita quad poſſeſſer, Oe! 
had been omitted, the writ would ha ve been good, for the 
clauſe is only an expreſſion of that which would have been 
underſtood. 

It was then inſiſted that here was a diſcontinuance, for 
the plea pet? judiciu* de brevi, and the demandant by her te- 
plication pet judiciu & /ePam, whereas ſhe ought to hare 
prayed that the. tenant reſpendeat ouſter, for if the plea was 
bad ſhe might have demurred to it; if ſhe does not demur, 
ſhe ought to reply to the matter of the plea, and conclude 
with praying that the tenant might anſwer, not with pray- 
ing ſeiſin and execution; for tenant might plead other 
matter in bar of the execrtion, as a relcaſe, &c. and there- 
fore ought not to be precluded ſuch matter; and there- 
fore where a defendant pleaded in abatement, and the plain- 
tiff by his replication concluded with praving judgment and 
damages, it was adjudged to be a diſcontinuance. H. 1 W. 
& M. B. rot. 217. Between B/iſs and Hardcourt, Show, 
155. 3 Mod. 281, Sed non allocatur; for the plea in 2. 
batement is in rature of a Cemurrer, it being on matter 
appearing in the writ, not on any fact dehors, and whien the 
tenant has made the firſt default, the demandant may well 
pray execution and ſeiſin. | 

But it was adjourned, and afterwards judgment was 
given by the whole Court, That the plaintiff ſhould rot 
have exceution upon this ſcire facias, there being no rent 
reſerved upon the term, and therefore it would be vain 
for the plaintiff to have execution before the term was 
ended. | 


= Judgment for the defendant. 
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4 CTION upon the caſe, in which the plaintiff declares, 8 
he 11 9uod predic defend* maliſ is e machinans & intendens ip- Sons cos ho 

n Elia (plaintiff) minus rite pragravare, opprimere, im- for a mi- 
wriſmare & def auperare, ex malita ſua præſiabit' 16 die Funii cis 
wo Zune Reg? g. levavit quandam quereP in cur* falatii apud lite. 
Man' ver ſus ipſam Elix', & querel' illi in cur prædict' pro- 
«ut' fuit fine aliqua cauſa rationabili, donec predie? quer vir- 
ute cujuſdam brevis de cap extra eandem cur ad ſee? ipfius 
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ur, f 21 Funii predia” capt” ac arreſtat' fuit, & in priſondt 

ce juſlem cur? pro defetiu manucapt* detent” & impriſonat' fuit 
„7 /panium Zo dier', ipſe predic” def bene ſciens ſeipſum 

er ul/am legitim cauſam action verſus quere habere. 

ſe- Defendant demurred generally. | | 

ſe- Linſiſted ſor the defendant, that this action does not lie; 

in- or though an action on the caſe lies againſt one who ſues 

nd WW an improper court, where there is no juriſdiction of the 

W. zuſe, knowing it, Lut. 1571. and againſt one who ſues in 

w. proper court, but proceeds there vexatiouſly; as by tak- . 

4 nz out a feri fac knowing that a fieri fac had been execut- * 
ter before; ſo where one ſues out irregular proceſs, or pur- gt 
the ues legal proceſs for an illegal purpoſe ; or where proceſs 


iſſued ſo clandeſtinely that the defendant had no notice of 
ll he was outlawed 3 or where ſo great damages are al- 
edged, that the defendant cannot put in bail; yet where a | 
an brings an action, and proceeds regularly in a courſe of [191] 
uſtice, though the ſuit be without cauſe, yet an action on 
ie caſe will not lie; for if the plaintiff does not recover, 
e ſhall pay coſts. And this was agreed by all the judges of 
gland, 2 R. 3. 9. h. No man ſhall be puniſhed for ſuing 
ut the king's writ, be it of right or wrong. F. N. B. 429. 
aa the ſame rule is agre-d Co. Lit. 161. a. And the ſame 
ing was reſolved by all the judges. Cro. Eliz. 794. Apd 
| ho 
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3, No man it was ſo reſolved by the whole court in an action upon 
| Fall be pu- the caſe for ſuing for tithes in the ſpiritual Court after 


= - eee payment to the party himſelf, Cro. Eliz. 836. 1 Roll, 

| the ug“ Ab. 102. Noy 37. And ſo it was reſolved by the whole 
writ. court in an action upon the caſe for ſuing in the ſpiritual 

| 2 Court for tithes of groſs trees. 2 Cro. 133. 1 Rol. Ab. 

= Hob. 206, 34. And to this HALT agreed. Hard. 169. 

| 266. And in theſe caſes, where. it is reſolved, that an a ion 

| N. 23» 37 upon the caſe lies where there is any colluſion in the pro- 


| 1 Roll. abr. * : 0 
| 54, 102, ceedings or abuſe of the proceſs, it is generally agreed, 


Hb 205, that if a ſuit be brought without any cauſe, where there is 
aq Jac. no other ingredient or circumſtance in the caſe, an aQion 
134. upon the caſe does not lie for that. 
r Mod 4. . And I apprehend it cannot be contended, that an action 
ENG. 3 ,, upon the caſe will lie where the plaintiff declares, that the 
1 Com. © defendant commenced an action againſt him without any 
D'g. 170. reaſonable cauſe, and upon which the defendant in the firſt 
Co. Lit. 
761,2. | Cauſe was by the proceſs of the court arreſted, and carried 
Harg. note to priſon for want ef bail, without ſaying any more ; for 
4 the ſame declaration might be upon every ſuit in Weſt 
r 
86. minſter- hall. . 
Lane 62, And therefore if the other words, malitioſe mackinan; 
7 Oo. ib, ipſam opprimere, &c, or ſciens ſeipſum legitim' cauſam adtim 
; non . habere, do not alter the caſe, the action here does not 
lie. But as to the firſt words, malitioſe machinans & ex ma- 
lita præhabita, c. which are added of courſe, they can- 
not render the action maintainable if the fact alledged in 
the declaration be not in its own nature, or has a tendency 
towards being illegal, covenous or oppreſſive. Vide 1 Rol. 
Abr. 111. So the words Sciens ſeipſum non haebre. legitim 
cauſam afion* cannot render the action maintainable ; and 
[ 192 J upon this I would offer this diſtin&tion : Where the fad 
alledged in the declaration appears to have a tendency to 
T9 vexation or oppreſſion, there the allegation, that the de- 
fendant knew the fac, may make the action maintainable, 
which otherwiſe would not lie; for there the fact is prove 
able and triable, and that notice of this was given to the 
party may be well proved ; and therefore if there be an 
aCtion in an inferior court for a cauſe of action ariſing out 
cf the juriſdicion, there the allegation, that the party ws 
ſeiens of that, may make the action maintainable ; for there 
the limits of the juriſdiction is matter of fact, and alſo tit 


notice which the party had, that the action aroſe = 
thoſe 
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thoſe limits, is a fact which may be well proved and tried; 
ſo perhaps if a declaration alledges, that the defendant 
brought his action for ſuch a ſum 72. that it was paid, or 
brought his action upon a bond ſciens it was forged, the 
action may be maintained; for the * is alledged of a 
fact which may be well proved. But where the ſciens 
goes to a thing which lies ſolely in the mouth of the party, 
25 in the preſent caſe, if the action is not otherwiſe main- 
tainable, the N will not maintain it; for if the ſcicu- 
renders the action maintainable, it ought to be traverſable, 
and capable of proof and trial. But how ſhall it be proved 
that the party knew he had no _ cauſe of action? If he 
was ſo informed, perhaps that information did not perſuade 
him ; if he himſelf declared ſo, perhaps he was afterwards 
convinced to the contrary : This 1s a thing ſecret in his own 
mouth only, which cannot be proved; then how ſhall it be 
tried ? Cana jury determine what ſhall be a legal cauſe of 
ation? Ad. que/tion' fucti reſpondent jurator*, ad queſtion” 
juris reſpandent judices. 
This is not like to an action upon the caſe in the na- 
ture of a conſpiracy for an indictment abſgue probabili cau- 
ſa; for there the indictment is matter of fact, and the 


matter for which the party was indicted is a fact which ſhall 


be tried by a jury if he was guilty or not; and therefore the 
dictment or not. But if the action in this-caſe ſhould lie, 
the plaintiff does not ſhew that the action in the inferior 
court was determined ; perhaps it is not yet determined that 
judgment there ſhall be for the plaintiff, 


in Serjeant PARKER contra argued, that the caſes cited 
nd only prove, that an action upon the caſe dees not lie 
18 for ſuing in a courſe of juſtice; but if a man, who knew 
to that he had no cauſe of action, commences a ſuit in an in- 
de- ſetior court, where bail cannot be taken, and declares that 


this was for vexation, and to detain him in priſon without 
bail, when there never were any dealings between them, as 
the caſe now is to be underſtood, will not an action then lie ? 
And this may be well proved ; for it is admitted, that if 
an action be commenced for money which is paid, or on a 
bond which is known to be forged, an aQion on the caſe 
vill lie; and why cannot it be proved that an action was 


money, Q&c. ? In the caſe 3 Lev. 310. it was agreed for 


commenced for vexation, and with an intent to impriſon, 
4 well as that it was commenced after the payment of the 


the 


jury may well try if there was a probable cauſe for ſuch in- 
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the plaintiff, that an action lies for a vexatious ſuit ; and 
Levins only doubted, becauſe it was not alledged qued fuit 
ſciens that he had no cauſe of action; and Hoparr ex- 

Hb. 267. preſly ſays, if a man ſue in a proper court, yet if his ſui 
be without any ground of fruth, and that certainly known 
to himſelf, the plaintiff may have his action on the caſe for 
it, tho? the ſuit in itſelf be legal . 

TRE VOR C. J. inclined to think that an action on the 
caſe would lie; for the declaration ſays, that fuit abſque ra- 
tienabili cauſa, as well as that the defendant fuzt ſciens that 
there was no caliſe of action. 

BLEN COE J. obſerved, that it was not alledged here, 
that the cauſe in the infcior court was determined. T9 
which the Chief Juſtice and the whole Court agreed, and 
for that reaſon were of opinion againſt the plaintiff, but 
did not give any expreſs opinion that the other matter 
would be for the plaintiff; and therefore the plaintiff ws 
Permitted to diſcontinue his action. 


4 ; at: 
Caſe 118 Dighton and Tomlinſon, In C. B. 
A deviſe to 
ond for life, 
upon not 


_ 7 to PJFCTMENT upon the demiſe of 
diſpalal,\ guilty pleaded, at the trial at York aſſizes, the jury 


provided found a ſpecial verdict to this effect: viz. That John Ton- 

= * linſen being ſeiſed in fee, by his will dated 19 Feb. 1665. 

1 deviſes to his wife Margaret all the reſt of his freehold 

death ty any lands and tenements in York for life, and then to be at her 

OUR m_ diſpoſal ; provided that ſhe diſpoſe of the ſame after het 

only an e- death to any of her childen, &c. After the teſtator' 

fate for death the wife having iſſue a ſon and a daughter married 

who; the again, and ſhe and her huſband by leaſe and releaſe cor. 

9 veyed the lands to the uſe of herſelf for life without im. 

1oMod. 31. peachment of waſte, after her death to her daughter u 

ate tail, and for want of ſuch iſſue, to her ſon and his heim, 
pl. 75 ” with a power of revocation; and if, &c. | 

Serjeant PRATT argued for the plaintiff, who claimed 

under the daughter, and inſiſted, 3» 

Firſt, "That by this deviſe Margaret had a fee; and It 

not material whether it was upon a truſt, or upon con. 

tion; I agree, if a man deviſes, that J. S. ſhall diſpoſe a 

his lands, nothing paſſes but a power, and no eſtate ; bit 


lands are deviſed to one upon an intent or condition, which 
| cancd 
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canrot te performed without an eſtate of inheritance in; Roll. Abr. 
the deviſee, there the deviſee has a fee; as if there be a 83a. 


t Inft. 9, b, 


deviſe to ahy perſon to ſell, here then, if the deviſor had. A _ of 
[ a0aJs to Cx» 


given his lands to Margaret his wife to be at her diſpoſal, cet 0 
without mentioning the words fer life, ſhe would have had fell, is a 

a fee, The ſtatute of wills ſays only, that a man may diſ- fee-ſimple, 
roſe at his will and pleaſure ; and there never was any , 
doubt but that he might by this expreſſion give a fee. If a, p. will. 
man deviſe to another and his aſſigns, it will be a fee. A 131+ 

man deviſes for life, ard after to be at the diſcretion of his 

father; and held to be a fee. 1 Leon. 283. Genner and 

Hardy. A man deviſes to Edith his wife for life, and after 

for her diſpoſal ; held that the wife had a fee ; which is 

the ſame caſe as here ; and the caſe Dal. 56, is ſtronger. 

[t is true, if a man deviſe to A. for life, and after that he [ 9 95 ] 
diſpoſe to any particular perſon, there may be a doubt if Latch. on 


this be not tantamount to a deviſe to ſuch particular per- . 
oy 80, 


ſen; but here the power of diſpoſition is general both as to g, . 


perſon and eſtate. 2 Lev. 104. 
The caſe 1 Mod. R. 189. Saſtenſtal verſus Lith is ro- 1 P. Will. 

. to our caſe; but as it is reported Carter 232, makes Gf A. 
If then the words (for life) had been omitted, the deviſe 

would have been in fee; but the addition of the words docs 

rot alter the caſe. | 
But if ſhe had but an eſtate for life, with a power of diſ- 

poſing, ſhe has well executed that power. The law does 

rot require any preciſe conveyance for the execution of a 

power, a bare appointment is ſufficient. 1 Mod, 189. 

Lith and Saltenftall. Litt. Sea. 169. Executors may ſell, 

though they have not the eſtate. Covenant to ſtand ſeiſed, 1 

Lev. Leaſe and Releaſe, 1 Lev. 1 50. | 
But it may be objected, that here the leaſe and releaſe pi H. 7, 20. 


muſt operate as a conveyance, and afterwards as an appoint- 1 lult. 112, | 


ment. 1 Roll. 329. 2 Pl. 10. Dige ver. Lith; it may Harg co 

de ſo. | Lit. 112. 4. 
But it was objected, that the appointment ought to be by note 6. 

deviſe, and not to any perſon who would perhaps then not 

e in eſſe: But certainly ſuch conſtruction ſhould be made 

as may be agreeable to the nature of the caſe; ſhe could 

not make the diſpoſition after her death: and if ſhe did it in 

her life, why might ſhe not do it by an a& executed, as 

vell as by will? It was ſaid, that a will is revocable ; but 


N 2 : here 


I laſt, 113. 
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here ſhe has added a clauſe of revocation, which anſwers 
all the purpoſes of a will. | 
Then tho? ſhe has- limited to hei ſelf an eſtate without 
impeachment of waſte, that is not material; for it is no 
61 Part of the execution of her power, but an addition to her 
[156] own eſtate ; and the addition is void if ſhe had but an 
eſtate for life; as in the caſe 1 Roll. Abr. 313. where there 
is a licence to a copyholder to make a leaſe ; if he leaſes 
purſuant to the licence, and ads any other circumſtance not 
warranted by the licence, the addition is void. It an cxe. 
cutcr aſſent to a legacy with condition, the aſſent is good, 
t ut the condition void. So if a weman affign her dower 
with a cordition, the aſſignment is good. Then the huſ- 
and joinirg in the execution does not vitiate the execution 
cf the power. 1 Roll. Abr 369. 5 
If cne who has no eſtate in the land join in a leaſe with 
him who has the eſtate, and is but the confirmation of the 
other. Co. Lit. 4s. a. | 
It will be ro obe don, that ſhe has not given a fee but 
only in tail, ſcr the power to make a greater warrants a [ſer 
eſtate. 1 Roll's Abr. 330. | | 
Serjeant WyNNE argued for the defendant, who claimcd 
under the fon and heir at law. | 
This caſc was afterwards argued by Scr Cnesnnx ior 
the plairtiff, and Serjeant Pax KR for the defendant ; andit 
was inſiſted for the defendant, firſt, that the wife by this 
deviſe had only an eſtate for life with a power to diſpoſe; 
and ſecondly, that this power was rot well executed. 
Upon the firſt point the court unanimouſly held that the 
wife had only an eſtate for life; but upon the ſecond point 
three of the judges held the power well executed; fo jucy- 
ment wes given for the plaintiff; which was afterwards 
affirmed upen a writ of error in the Queen's Bench. 


(197 ] | | | 
Cate 119 Peate and Oagly. In C. B. 


keys _ IR F.JECTMENT vpen the demiſe of Oliver St. Jahn, at 


COINS a trial at Guildhall after term, before Lord Che 
Within the. 


fatvie of Juſtice 'TRENOR. '/ | 
lud, & The caſe upon evidence appeared to be as follows: n. 
Oliver Farl of Bolinbroate before the ſtatute 29 Car. 2- & 
3. viz. 1658-9, wrote his will with his un hand on 4 ſhee| 
ef paper, and the writing went to the bottom of one ſict, 


al 
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and half way on the backſide, which will at the end of it 


had the name and ſeal. of the ear] ſubſcribed, and notice 
was taken in his own hand of ſome interlineations. At a 
very little diſtance at the backſide of the ſame paper, a co- 
dicil was written which extended almoſt to the bottom of 
the ſeme backſide of the paper, and was dated 1679, which 
waz aſter the ſtatute 29 Car. 2. and had the name of the 
geviſor ſubſcribed and his ſeal affixed; in which codicil a 
legacy as to a hovſe in Ludgate-fireet, &c was revoked, 
and the ſame was thereby deviſed to Sir Andrew St. Jabn 
for life, and after to his brothers ſucceſſively, but notice 
was not taken of the names cf his brothers in the codicil, 
but they were named in the will; at the top of the will 
was written (figned, ſea'ed and publiſhed as my laſt will ard 
teflament, in the preſence of, the ſam? being written here 
fr want of room below ;) this was likewiſe written by the 


teftator's own hand, and then the names of the three wit- 


neſſes were ſubſcribed ; two of thoſe witneſſes were dead, 
and the third was produced at the trial, who teſtified that 
he was ſervant to the teſtator Oliver Earl of Bolinbrooke, 
four years, and about 27 or 28 years ago, he and the other 
two witnefſes were called up in the night and ſent for into 
the Earl's chamber, who produced a paper folded up, and 
defired him and the others to ſet their hands as witneſſes to 
it, which they all three did in his preſence, but they did 


not ſee any of the writing, nor did the Eat tell them it was 
his will, or ſay what it was, but he believes this to be the 


paper, becauſe his name is there and the names of the 


other witneſſes, and he never witneſſed any other deed or 


paper for the Earl. And though the Earl did not ſet his 
rame or ſeal to the will in their preſence, yet he had often 
ſeen the Fatl write, and believes the whole will and codicil 
to be of his hand-writing. 

Upon this evidence, firit, it was inſiſted for the defendant, 
that it does not here appear that the codicil was well exe- 
cuted according to the ſtatute, for it is not proved that the 
oy = wrote when the witneſſes ſubſcribed their names 
to the will, 


Secondly, The execution of the will is not good withinz F. W * 
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the ſtatute 29 Car. 2. e. 2, (and therefore, if the codicil 252 


was wrote then, it is good for nothing) for it is not ſufficient 
that the witneſſes write their names in the preſence of the 
'stator without any thing more, but they mult atteſt every 
thing, viz. the ſigning of the teſtator, or at leaſt the publi- 
catio 
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cation of his will; but here the teſtator neither ſigned the 
will in their preſence, nor declared it to be his laſt will be. 
fore them. 

Thirdly, If the codicil was well executed within the 
ſtatute, yet the deviſe to the brothers ſucceſſively is void 
for the uncertainty which ſhall take firſt in the ſucceſſion, 
as a grant or leaſe to A. habendum to him and two others 
ſucceſſively is void, for the uncertainty which ſhall take. 

On the other part it was inſiſted, that upon this evidence 
it is apparent that the codicil was wrote before the execu- 
ticn of the will, for otherwiſe there was no reaſon that the 
witneſſes ſh: uld write their names at the top of the firſt 
ſide of the will, and the words wrote by the teſtator's own 
hand, as the reaſon of 4t, had been falſe if the codicil had 
not then been upon that paper, for there wouſd have been 
ſufficient room below the will for the witneſſes to atteſt it. 
The witneſs alſo ſays that the execution was about 27 or 
28 years ago, which time is ſubſequent to the codicil. 

The execution is ſufficient within the ſtatute for there 
is no neceſſity that the witneſſes ſee the teſtator write his 
name, and if he writes theſe words, ſgned, ſea ed and pub- 
li ſbed as his will, and prays the witneſſes to ſubſcribe their 
names to that, it will be a ſufficient publication of his will, 
though the witneſſes do not hear him declare it to be his 
will. 

Sir Joux Hole mentioned a cafe determined by Lord 
Chancellor SHarTESBURY before the ſtatute 29 Car. 2. 
where a man wrote his will with his own hand, and alſo 
theſe words, /igned and publiſhed in the preſence of, and no 
witneſſes had ſubſcribed it, it was held to be a ſufficient 
publication. ; 

TREvoR C. J. inclined that here was ſufficient evi. 
dence to find the codicil well executed, and the jury found 
it accordingly. ; f 

But as to the matter of law, the Chief Juſtice permitted 
it to be found, and therefore the jury brought in their ver- 
dict as to all except a meſſuage in Ludgate-/treet, not guilty; 
and as to that, that O'iver Karl of Bolinbroote was ſeiſed 
of that in fee, and being ſo ſeiſed by his codicil 1679 de- 
viſed it prout, c. That Sir Andrew St. John, had two 
brothers Row!/and and Oliver the leſſor of the plaintiff; 
that Rowland died in the life of Sir Andrew, and Sir Andrew 
died about two years ago. And aſter his death Oer en- 


tered and demiſed to the plaintiff. That the defendant 
| | claimed 
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claimed by purchaſe for a valuable conſideratiou from Mil. 
am now Earl of Bolinbrooke, who was heir at law to the 


teſtator. 


Dr. Pelling and Whiſton, before the D. legates. Caſe 120 


R. Prllixc being minded to exhibit articles of he- hy ace 


reſy againſt Mr. Whifton, who dwelt within the ex- the retuial 
empt and peculiar juriſdiction of the Dean and Chapter of 8 8 
St. Paul's, Dr. HAkwo ob by letters of requeſt 18 Nov, | e. —_ 
1712, requeſts Dr. BzeTTESWORTH, official of the Arches, arches, held 
to call ſaid Mr. Whifton before him, and hear and deter-“ good 

mine the ſaid cauſe, cauſe of ap- 


| eal to the 
DR. BzTTESWORTH by letter dated 19 December 1 712, d-legater, 
recommended it to him to proceed in this as in other 
cauſes of eccleſiaſtical cogniſance, there being no ſuggeſ- [205] 
tion of any reaſon why the cauſe ſhould not be brought 
before the proper ordinary, 
On the 14th of Feb. 1712, Dr. HAR wood by new let- 
ters of requeſt (for it may be doubtful whether he as com- 
miſſary of the peculiar juriſdiftion can proceed to a final 
hearing, or inflit proper puniſhment. &c.) appeals his re- 
queſt to Dr. Betteſworth, official, & c. to call M* F/hiflon 
before him, and determine the ſaid cauſe, | 
Before this, viz. 26 January, Dr. Pelling prays a citation 
trom the Court of Arches againſt Mr. Mi ſten for hereſy ; 
Dr. Betteſworth takes time to conſider of this prayer till the 
next coprt. | ; 
At the next Court, viz. 4 February, Dr. Betteſworth 
orders his anſwer to the leiter of requeſt of Dr. Har to 
be ſent to him. | 
At the Court 16 Feb Dr. Pelling prays again a citation, 
and counſel is . heard thereon 25 February, when Dr. 
Eetteſworth decrees, that letters of requeſt from Dr. Har- 
wid ſie not before hiim, becauſe in a caſe of hereſy the 
biſhop of the dioceſe hath juriſdiction in places otherwiſe 
exempt within his dioceſe, and ne twithſtanding the ſtatute 
of citation an heretick may be cited to appear before him 
upon letters of requeſt from the Judge of the peculiar, or 
by proceſs ſub mutuo, &c, and therefore he cannot decree a 
citation, &c. | 
2d March, Dr. Pelling appeals to the delegates, upon 


which the QUEEN appoints a Court of Delegatcs upon the 
I 
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iſt of July 1713; the matter came to be heard before be 
the Delegates, and it was inſiſted on by Dr. Paul. and Sir of 
PErER Kinc, that a ſuperior Judge is not obliged to ac- la 
cept letters of requeſt, for no law ſaith that he is ſo obliged, 

and it would be inconvenient ſince the fees would all belong ci 
to the inferior Judge, and unreaſonable ſince the ſuperior ſc 
Judge cannot oblige the inferior to grant ſuch letters of di 
requeſt, and therefore ought not to be obliged to accept al 
them. 

Secondly, The inferior Judge in this caſe had no jutiſ m 
diction, for he cannot excommunicate, degrade or deprive, to 
Stat. 2 H. 4. c. 15. ſpeaks of the biſhop of the dioceſe, and e 
ſo is 10 II. J. c. 1. Lind. de 

Thirdly, The biſhop of the dioceſe hath juriſdiction in — 
caſe of hereſy in places exempt, ih 

Fourthly, There was no cauſe depending befote Dr. A 
Harwozd, and the Arches have juriſdiction only in caſe of b 
appeals by patent. | 

But it was anſwered by Sir NaTHanieLLLiovyD, myſelf, ni 
and Dr. HENCHMAN, and ſo reſolved by the Court of De- F 
legates, that the refuſal of the citation by Dr. Betteſworth 
was a fault for which this appeal. was proper. For, I 

Furſt, Dr. Harwoed, the Judge of the exempt juriſdic- h 
tion in the cauſe, though he could not infſlict the cenſures ( 
of degradation or deprivation. | 

Secondly, The biſhop of the dioceſe had no juriſdiQton ſ 
in this caſe; for by 24 Hf. 8. c. g. no perſon ſhall be cited v 


to appear before any ordinary, archdeacon, commiſſary, 
official or other Judge ſpiritual, out of the dioceſa or pe- 
culiar juriſaiction where the perſon cited is inhabiting at the 
time of citation; unlefs 

Firſt, For any ſpiritual offence omitted or committed by 
biſhop or other ſpiritual Judge. | 

Secondly, For cauſe of appeal. 

Thirdly, In caſe the biſhop or other immediate Judge 
do not or will not convene the party. | | 
Fourthly, Or be party directly or indire&ly. 

Fifthly, Or in caſe the biſhop, or other inferior Judge by 
right or commiſſion make requeſt to the biſhop, or other 
ſuperior ordinary, to determine in caſes where the caron 
law or civil law affirm execution of ſuch requeſt to be 
lawful, | 

Therefore the biſhop by the expreſs words is reſtrained 
in all caſes, except thoſe tive, from citing any to appear 


befoit 
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before him dwelling in peculiars ; and conſequently in caſe 
of hereſy, as well as any other, Cro. Car. 162. Cadwal- 
luler ver. Brian. 


But by a proviſo in this ſtatute every Archbiſhop may How. P. C. 
eacas 


Ed. 6, ſeQ, 


cite any perſon dwelling in-any dioceſe within his province 
ſer cauſe of herefy, if the biſhop or other immediate or- 
linary conſent, or do not his duty in puniſhing the ſame ; 
and this is agreed H. P. C. 5. : 

li is true, the biſhop upon requeſt from an inferior Judge 
may cite, & c. but ſuch inferior Judge muſt be ſubordinate 


to him: But the dean and chapter of St. Paul's, having an 


exempt juriſdiction, are not ſubordinate, but in an equal 
degree with the biſhop; the perſon exempt, as Linwood 
———— expreſſes it, vices gerit epiſcopi ; and therefore 
the letters of requeſt from Dr. Harwood ought to be to the 
Archbiſhop, who is his ſuperior ordinary, and nat to the 
biſkop of London. 

If a man have bona notabilia in ſeveral peculiars, admi- 
nitration ſhall be granted by the archbiſhop, not the biſhop. 
Per Twiſden and Windham, 1 Lev. 78. | 


A ſuit in the Arches againſt any in the dioceſe of London 


is good; for there was an ancient compoſition between the 
biſhop and archbiſhop, which amounts to a general licence. 
Cro. Car. 339. Ray. 91. 

And when a ſuit is in the archdeacon's court, requeſt 


ſhall be made to the biſhop, for the power of archdeacon 


was derived from him, and not to the archbiſhop per ſaltum. 
Hob, 16, 186. | 

So where a peculiar is ſubordinate to the biſhop, as it 
may be, M. 14 Car. 2. Tull. yer. Oſber ſon. 

vince then the Arches, which is the court of the arch- 
biſhop, is the ſuperior ordinary, to whom the cauſe ought 
tobe tranſmitted from the peculiar of the dean and chapter 


of St. PauPs, the judge of the Arches by refuling a citation, 


xc. denied juſtice. 

Whereupon the Delegates reverſed the ſentence, and 
ordered a citation for Mr. Whiſton to appear before them, 
which was ſerved ; and Mr. Whifton put in an allegation to 


the juriſdiction, that the delegates are not judices competentes, | 


ng impowered by their commiſſion only to hear and deter- 
mine a cauſe of appeal between Dr. Pelling, and Dr. Betteſ- 


ha 


A 
* 


uo original or ordinary juriſdiction by their commiſſion, 
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wrth, to which Mr. Whiſton was no party; and that they 
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[204] Termino Paſch. 
10 Annæ. In B. R. 
Caſe 121 5 
Parſlow and Cripps. 


he = ACTION upon the caſe, for reſcuing a diſtreſs taken for 
ecuticn > rent, contrary to the ſtatute 2 W. & M. ſeſ. 1. ca. 5. 
may be di- Upon a ſpecial verdict, the caſe appeared to be this: Te- 
trained. nant at will had a judgment and execution againſt him by 
fieri facias, and upon the fieri facias the ſheriff ſeiſed the 
corn growing on the land, and ſold it to the defendant, and 
after the return of the ſieri facigs was paſſed, the defendant 
ſevered the corn from the land; and during the time the 
corn lay vpon the land in ricks and ſwarfs, the plaintiff be- 
ing leſſor of the land, diſtrained the corn lying on the land 
for rent arrear; then the defendant took and carried away 
the corn, upon which the plaintiff brought this action againſt 
him upon the ſtatute W. & M. for a reſcue. And if this 
taking was a reſcue, the jury found for the plaintiff, othei- 

wiſe br the defendant. | 
It was argued for the plaintiff, that by this ſtatute corn is 
made diſtrainable upon the land, and therefore this diſtreſs 
is warranted by the expreſs words of the ſtatute. But before 
this ſtatute, corn could not be taken in execution by the 
ſheriff upon a Heri facias, if it was not ſevered before the 
return of the writ, tor the corn till ſeverance is parcel cf the 
land, and goes with the land in all caſes, except where the 
tenant has an uncertain intereſt, and his intereſt determines 
by the act of God or of the leſſor, or otherwiſe without his 
[205] default. If leſſee at will determines his will himſelf, He 
ſhall not have the emblements, but his leſſor ſhall have 
them. Co. Litt. — And therefore, if afteg execution and 
ſale by the ſheriff in this caſe the leſſee had determined lis 
will himſelf, the leſſor would have had the emblements ; and 
it would be inconvenient if the ſheriff upon an execution 
ihould ſell goods in which the party had no property; fcr 
perhaps the property might be in the leſlor : The corn _ 
wile 
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wiſe at the time of the ſale was not in the ſame plight as aj 
the time of the ſeverance, for it received nouriſhment and 
increaſe afterwards from the land; and if the ſheriff ſhould 

he allowed to ſell upon an execution immediately after the 

ſowing, he would ſell goods which were rot then in the 

poſſeſſion of the defendant, againſt whom the execution was, 

but which afterwards received their nouriſhment and value 

from the lands of another : But if the ſheriff may ſell the 

corn upon a fieri facias, yet the vendee ſhall not be in a better 

condition than a grantee of the tenant or ſtranger; and there- | 
fte if the vendee permits the emblements after ſeverance to = 
ie on the ground, they are diſtrainable for the rent of the | 
land, as well as they would be after the ſale of them by the | | 
- leſſee himſelf, or as the goods of a ſtranger, if found ppgn the | 
y land, may be diſtrained, | 3 


rupt, & de hoc pon ſe ſup” patriam. 
Upon this plaintiff demurred, and ſhewed for cauſe, 
_ That it did not appear when the cauſe of action 
aroſe, | 
Secondly, That the plea concluded to the country, where- 
25 it ought to have been with an averment. | 
But without any regard to theſe reaſons the Court held [206] | "1 
the plea bad; becauſe it did not ſhew the defendant was in- | 
titled to this plea within the ſtatute 4 & 5 Anne, c. 17. for 
the plea is bad at common law, and when a ſtatute allows lM } 
ſuch a plea, the defendant muſt ſhew that he pleads it vi- & | 
fore ſlat. and it is not like the caſes where a ſtatute gives 4/8 
liberty to plead the general iſſue and to give the ſpecial | 
matter in evidence ; for here the ſtatute does not give any 11 
authority to plead the general iſſue, but to plead generally in 10 
ſuch manner, add therefore he muſt ſhew that he pleads in 
luch manner by virtue of the ſtatute. V8 


ie | 
: Fyſon and —. In C. B. Caſe 122 | 4 
e | | | 
. DEB TAT' ASSUMP'. Defendant pleads, that ſince gankrupte⸗ 4 
0 the 1 June 1705. C ante impetr* orig? he became a bank- how it _- 
y rupt within the ſeveral ſtatutes concerning bankrupts, quod- —_— 1 
f que cauſa action accrevit before the defendant was a bank- Wa 4 
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Caſe 123 Chambers and Shaw. In C. B. 


1: an exc- | 6 . 
cutor pieads JN an action againſt an executor, who pleads ſever; 
bonds 4rd bonds due from the teſtator, and ſeveral judgments 2. 


judginduts, 


Jn no 4 gainſt himſelf as an executor, and that he had not aſſeis 
let uta ultra what was ſubject to the judgments recovered, the 


th. jadg- , Flaintiff replies, as to the bonds, that they were obtained 
the Maintiff by fraud, and the defendant had aſſets ultra the judgements; 


replies that and upon this iſſue joined; and upon the firſt iſſue the jury 
the bord ſound for the defendant ; and upon the other for the plain. 
SD * ; and it was now moved that the plaintiff might have 
je found a- JM ment. N 

8 aut dir, But per cur' he cannot; for though the iſſue is found 
ere that the defendant had aſſets ultra the judgments, yet when 
ment, h. jt is found ſor the defendant upon the other iſſue, then it ap- 
tae afiets nears that the bonds were given for true debts, and the 


OY plaintiff cannot recover if there, are not aſſets more than 


judemeat wall ſatisſy thoſe bonus as well as the judgments, 
pleaved, 


5 
Gl Thornby and Fleetwood. Int. Trin. 9 Annæ, Rot. 
1842. In C. B. 


A recovery 
—_— by FLUJECTMENT upon the demiſe of the Duke and 
bred a pa- Ducheſs of Hamilton; and upon a trial at bar in the 
Ren in Common Pleas, there was a ſpecial yerdi& to this efteCt, 
ructe n a 
a ſeminary . 7 
ot 22 Thomas Lord Gerrard ob 1617, had iſſue, 
ot K luits i | | 
1 Gillert o 1623, John, of 167, 
religion. who hal Me : : wh- [had 
held good, Dutton, 05” 1640, and Alice married to Richard, ob 167, 
hs jad whoſh1d Roger Owen, who bac hot Cn n 
tanding the Charles, ob 1667, | Swhehd Charles, Mi lian, 
| OP? = = wh * | Tamas Owen, wy ©; 1 
3 Jac. 1. e. Digty, 1684. - whihud: one daughter 
5. and the | _- Whothad Roger Owen now Frances, madtitd 
2 Car. I. C, Elizabeth, Duch- living, to defendant. 
Joſe ph died w.lh.v! 
X iſſue. 


Phiip is ue ſivng, 


Char. 
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Charles Lord Gerrard was ſeifed in fee of the lands in 
queſtion, and by ſettlement the 28th and 29th of November 
12 Car. 2. on his marriage with Fane Digby, ſettled them 


to the uſe of himſelf for life, remainder to his wife for life, . 


then to the firſt and other ſons of that marriage in tail male, 
rewairder to himſelf and the heirs of his body; remainder 


to the heirs male of the body of T homas Lord Gerrard his 


great gtand- father, remainder to his own right heirs. _ 
I hat Charles Lord Gerrard died leaving Digby Lord Ger- 
rard his ſon and heir, who died 8 Nev. 1684 withont iſſue 


male, leaving E/izabeth now Ducheſs of Hamilton his only 


child and heir. 

That J, the younger ſon of Thomas Lord Gerrard, and 
Richard his heir, died before Dizby Lord Gerrard, and that 
Richard in his life placed his ſons Charles, William and Philip, 
at St. Omers beyond the ſeas, under the 'cbedience of the 
king of Spain, to be educated in the popiſh religion; that 
they reſided there for five years in a ſeminary or college of 
Jeſuits, and were inſtructed in, and there profeſſed the po- 
piſh religion. That Charles returned anno 1681, and after 
the death of Dighy Lord Gerrard, entered as heir male of 
the body of Themas Lord Gerrard, and Paſch. 1 Jac. 2, ſuf- 
ſered a common recovery, and by indenture 22 May 1685, 
declared the uſes to himſelf and his heirs, and afterwards 
made a ſettlement on his marriage, and aſter the death of 
Lady Jane the wite of Digby Lord Gerrard, viz. — 1703, 
ſuffered another recovery to the uſe of himſelf in fee; that 
IWilliam and Foſeph died without ifſue, and then Charles died 
the 27th of April 1707, having always profeſſed the popiſh 
religion, but that Philip is now alive and profeſſes the popiſh 
religion, 

That Roger Owen, who is deſcended from Alice, is his 
next of kin, being a proteſtant. 

That aſter the death of Charles without iſſue, the defen- 
dant in right of Frances his ſiſter entered, upon whom the 
Duke and Ducheſs of Hamilton entered, and being ouſted 
by the defendant, brought their ejectment. 

This ſpecial verdict came on to be argued Tiin. 11 Annæ 
by Serjeant HooPEen for the plaintiff, and by Serjeant Pe x- 
GELLY for the defendant, and the Mich. following by Ser- 
jcant PRATT for the plaintiff, and Serjeant 8 for the 
defendant, and the Hillary term following by Sir Thomas 
Powis for the plaintiff, and Serjeant CHESH1RE for the de- 
fendant ; and now 


TREVvOR 
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TREvoR C. J. delivered the opinion of the Court, who 


all agreed judgment ſhould be given for the defendant. Upon 


which a writ of error was brought in the King's Bench up- 
cn a judgment given in the Common Pleas for the defend- 
ant in this caſe, Eaſt. Term 11 Annæ, and for the better 
underſtanding the arguments on the writ of error, I ſhall 
give the reſolution of the Court of Common Pleas, which 
was delivered by Ch. J. TREvoR when judgment was given 
there for the defendant. 

Ard he ſaid that the title of the leſſors of the plaintiff 
was upon the conſtruction of the ſtatute 1 Jac. 1. 4 & 6. 3 
Jac. 1. c. 5. and 3 Car. 1. c. 2. for the leſſors of the plain- 
tiff cannot have any title to the lands in queſtion, if there 
is not ſuch a diſability by reaſon of - thoſe ſtatutes, as to 
make the recovery ſuffered by Charles Lord Gerrard void, 
and the eſtate tail determined, or at leaſt ceaſe ; for the 
leſſors claim in remainder, and if the recovery be good, 
their remainder is barred; or if the recovery is not good, 
yet if the eſtate-tail is not determined, Philip is heir in tail, 
and alive, and may have iſſue inheritable to the ſame eſtate- 
tail; and then the leſſors, who claim by force of a remain- 
der ſubſequent to ſuch eſtate- tail, cannot enter. 

And he ſaid, that the counſel for the plaintiff had only in- 
ſiſted upon the ſtatute 1 Jac. 1. 4. for the ſubſequent ſtatutes 
could not give him any title ; and the queſtion upon them 
was, if they had altered the ſtatute 1 Jac. 1. 4. and there- 
fore the counſel for the plaintiff had argued, that by 1 Jac. 
c. 4. there was ſuch a diſability in Charles Lord Gerrard that 
his recovery was void, and that Philip being diſabled in the 
ſame manner, and no other perſon being in eſſe, who could 
take the eſtate-tail, the leſſors of the plaintiff by conſe- 
quence were intitled as if the eſtate-tail was actually deter- 
mined ; for it was not inſiſted on (neither was there any co- 
four for it) that by the latter ſtatutes the leſſcrs of the 
plaintiff had any title ; for the 3 Car. 1. c. 2. gives the for- 
feiture upon conviction to the king for the life of the con- 
vict; and therefcre all that was urged by the plaintiff's 
counſel in reſpe& cf thoſe acts was, that by them 1 Jac. 
1. c. 4. was not altered, but inforced ; and therefore the 
only matter to be conſidered is, : 

Firſt, What would be the operation and effe& of the 
ſtatute 1 Jac. 1,c. 4. if the others had not been made. 

Secondly, If x Jac. 1.c. 4. be inforced, or repealed, ot 
altered bv the ſubſequent ſtatutes, | . 

As 
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As to the operation and effect of 1 Jac. 1. c. 4. by 
which it is enacted, That every perſon, & c. who ſhall go 
or ſhall ſend any child, & c. beyond ſea, to the intent to 
enter into any college, ſeminary, houſe of jeſuits, &c., to 
be inſtructed in the Popiſh religion, & c. the perſon ſending, 
&c. ſhall forfeit 100l. and the perſon paſſing with ſuch in- 
tent, &c. ſhall in reſpe& of himſelf only, and not of his 
heirs or poſterity, be diſabled to inherit, purchaſe, take, 
have or enjoy any manors, lands, &c. and that all eſtates, 
terms, and other intereſts hereafter to be made, ſuffered or 
done, to or for the uſe or behoof of ſuch perſon, &c. ſhall 


be void, and any in ſuch ſeminary, &c. who ſhall not re- 


turn in a year and ſubmit, &c. ſhall in reſpe of himſelf, 
and not of his heirs or poſterity, be diſabled to inherit, 
have or enjoy any manors, lands, &c. Provided if any 
perſon ſo ſent, ſending or being in ſuch ſeminary, &c. 
ſhall after become conformable, &c. he ſhall be diſcharged 
of all ſuch diſability. | 

Upon this ſtatute it was difficult to tell the effe& of 
this clauſe, what was the conſequence of the diſability, 
and who ſhould have the land of a perſon diſabled during 
his diſability. | | 


[210] 


The counſel for the plaintiff have inſiſted, that where 


the eſtate deſcended before the diſability incurred, he was 
only diſabled from taking the profits ; but where the deſcent 
was after the diſability incurred, there the diſability pre- 
vented him from taking the deſcent. But it would be a 
hard conſtruction of the ſame words, to make here a diffe- 


rent interpretation, which will not ſerve all caſes upon this 


24, though it ſerves the caſe of the plaintiff in the preſent 
queſtion : For if an eſtate in fee was to deſcend to a perſon 
diſabled, if he could not take it by deſcent, who ſhall take 
the lands? His heirs cannnot have them, for non eft heres 
viventis, and he cannot claim as heir to him in his life ; 
and therefore by ſuch a conſtruction none can take them at 
all; and then the perſon diſabled ſhall have the lands from 
neceſſity, for no one can take them from him. If the per- 
ſon diſabled ſhall purchaſe lands, his heir ſhall not have 
them, as his heir, till after his death ; and therefore the 
purchaſer muſt have the lands, for no one can recover them 

trom him. 
The diſability in this a& is not like the diſability of a 
monk, or a man profeſſed, for he is dead in law; but a 
perſon 


Werne 1 = 
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[211] Perſon diſabled by this act is not dead in law, nor ſubje& to 
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an abſolute incapacity, for he ſhall enjoy the lands after 
conformity. | 
And therefore the natural conſtruction of the words is, 
That he ſhall be diſabled from taking the profits of the 
lands; and when this conſtruQion is allowed, where the 
deſcent was prior to the diſability incurred, it will be res- 
ſonable that the ſame words ſhauld have the ſame conſtruc. 
tion, where the deſcent is ſubſequent to the diſability. 
And this is not only the natural, but alſo the legal con- 
ſtruction of the words; for when the act gives a forfeiture 
of the profits of the land, and does not ſay who ſhall have 
the forfeiture ; this being for a public crime and offence 
againſt the government, the Jaw will give'the forfeiture to 
the king: For though for a private wrong the penalty ſhall 
ſometimes by way of recompence belong to the party griev- 


ed, yet for a public offence the law will give the forfeiture 


to the king, as the head of the public; ſo it was reſolved 
2 Vent. 269. 8o in other caſes, if the ſtatute does. not ſay 
to whom the forfeiture ſhall belong, it ſhall of neceſſity 
belong to the king ; for it cannot belong by implication to 
one ſubject more than to another. | 

So upon the ſtatute 1 Jac. it was uncertain whether the 
king was intitled to the penalty before conviction. But all 
thoſe doubts are explained by 3 Car. 2. c. 2. The ſtatute 
3 Jac. ſeems to be intended for another purpoſe; for by 
that it was enacted, That if the children of any ſuhjeR, to 
prevent good education, or for any other cauſe, be ſent or 
go beyond ſea without licence, &c. they ſhall take no bene- 
fit by gift, conveyance, deſcent, deviſe or otherwiſe of or to 


any lands, &c. till he being eighteen take the oaths, &c. 


But in the mean time the next of kin not being recuſant, 
&c. ſhall enjoy, &c. 

This ſtatute 3 Jac. was not intended to repeal 1 Jac. and 
does not prohibit the ſame offence; by 1 Jac. the perſon 
ſent to be educated in ſeminaries, &c. was reſtrained from 
taking, &c. By the ſtatute 3 Jac. any perſon going beyord 
ſeas without licence, &c. though he never was in any ſe- 


minary, & c. and though he goes for any cauſe whatſoever, 


&c. and therefore Tredway's caſe, Hob. 73. does 0 
relate to 1 Jac. 4 
But by the ſtatute 3. Car. the intention appears to be for 
the ſame purpoſe as the ſtatute 1 Jac. + the title is to 
reſtrain the paſſing or ſending any to be popiſhly bred beyond 
ſea. | 
So 


. 
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0 do the preamble takes notice, that divers have ſent chil- 
r dren to be bred up in popery, notwithſtanding the reſtraint 
by the ſtature 1 Jac. and therefore it eraQts, that the ſtatute 
L of 1 Jac. be put in due execution, and it extends to all ot- 
e fences reſtrained by 1 Jac, and more; for any ſent into po- 
e piſh families to be inſtructed, &c. will be within 3 Car. 1. 
I- as well as perſons , ſent to colleges, &c. So it extends to 
c- all monies, &c. ſent to the relief of any ſuch children, &. 
which was not within the ſtatute of 1 Jac. ſo it gives the 
. fame penalty againſt any perſon ſendin:z, & (who by the 
re fatute of 1 Jac. was only to forfeit tool., as againſt the 
re perſon ſent; ſa it gives the penalty only upon conviction by 
de indict ment or information, which was not declared before 
to by 1 Jac. fo it gives all the penalties mentioned in 1 Jac, 
ll and al'o that the offender ſhall not ſue nor be a legatee, &c. 
V- ſo it ſavs he ſhall forfeit, & c. (in the fame words as are uſed 
re in 1 Jac.) to the crown, &c. which was not expreſſed in 
ed the ſtatute 1 Jac. IL 
ay do it requires conformity in ſix months, which by the ſta- 
ty lite 1 Jac. might be at any time, and upon conformity re- 


to ſores the party to his lands, and does not diſcharge: the 
aher diſabilities, whereas the diſcharge by 1 Jac. was ge- 
he neral, 


all The ſtatute of 3 Car, 1. c. 2. therefore does not repeal, 
te but enlarges and enforces 1 Jac. by which it appears, that 
by tie meaſure of the Ciſability in the ſtatute of 1 Jac- muſt 
to be governed by 3 Car. 1. c. 2, and tho' offences before 

of Car, continue puniſhable by the ſtatute 1 Jac. yet all offences 


1e- (ice the ſtatute 3 Car. are to be puniſhed according to the 
legion of 3 Car. and conſequently the diſability and for- 
feiture upon the ſtatute 1 Jac. and 3 Car. will be, that the 
perſon diſabled ſhall loſe all his lands to the king upon 
onviction during his life, if he does not afterwards con- 


nd am. 

ſon And for theſe reaſons judgment was given for the de- 

om nant in the Common Pleas. 

"rd But it was now argued in the King's Bench, upon a writ 

ſe · { error, by Sir Thomas Powis King's Serjeant, 

et, Firſt, That by the ſtatute 1 Jac. 1. 4. & 6. Charles 

not "Td Gerrard was a perſon diſabled from taking the eſtate, 
d that his brother Philip being under the ſame diſability, 

for ould not take the eſtate-tail in remainder limited to him, 

to conſequently the remainder in fee to the leſſors of the 

pe antſf ſhall take effect, and the eſtate velit in them. 


O Secondly, 
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Secondly, That 3 Jac. 1. and 3 Car. make no alteration 
in the conſtruction of the ſtatute 1 Jac. 1. 4 & 6. 
Thirdly, I hat the recovery ſuffered by Charles Lord Ger- 
rard will of conſequence be void. : 
As to the firſt point he argued, that the ſtatute 1 Jac. 
was made. at a critical juncture, when there was a great 
- conteſt between the Papiſts and the Proteſtants, and there. 
fore the legiſlature without doubt intended a ſevere penalty 
upon thoſe who educated their children in Popery, The 
ſtatute 27 Eliz. c 2. F. 5. which prohibits ſending relief to 
any jeſuit, & c. or any other in ſeminaries, was but a tem. 
porary law; and therefore by 1 Jac. the reſtraint was pefi- 
tive and perpetual, and the offender is put under a diſability 
to inherit, purchaſe, take, have or enjoy any manors, lands, 
& c. which words import he ſhall be diſabledto inherit, pur- 
, chaſe, or take any lands, &. ſo as that lands ſhall never 
veſt in him, if the difability was incurred betore deſcent or 
purchaſe ; that he ſhall be diſabled to have or enjoy them, 
if they were veſted before the diſability incurred. 
[214] And that by theſe words lands can never veſt in ſuch per- 
Vat. 6. fon who is not capable of taking, is evident from the word | 
q Co. Lit. 25, themſelves, and was fo reſolved 11 Co. 1. Lord Delawar' Wi t 
þ ren Caſc, that William was not Baron, but only an Eſq, by | 
4's. © whichit appears, that the barony never veſted in or deſcend | 
h 


= Czmd Eliz. ed to him. | | 

v 9 So by the ſtatute 11 & 12 W. 3. the words are in the 

| ſtatute 1 Jac. by which the perſon diſabled, who cannot it- 
f | herit, purchaſe or take, cannot take by diſſeiſin, or by 1 c 


| tortious entry take or gain any freehold, for if he cou, 
| the act would be evade}: So in caſe of Simony the perſon e 
is quite diſabled for ever. t; 


If it be objected, that by ſuch a conſtruQion the heir wil 
be defeated, though it appears by the ad that he ſhall take; 


| that is a miſtake; for when the fight of the heir is {aved is 
| by the act, he ſhall take by deſcent, though the ellat th 
| never veſted in his anceſtor; as in the caſe of Lord Dis th 
f zvare it was held, that the ſon took the barony by deſcen, 
” thoush it never was in his father; and it would be unter th 


ſonable to make ſuch a conſtruct ion cf the ſtatute in or 
to preſerve the right of the heir or poſterity, which is bu 
the ſecendary intention of the ſtatute, as would defeat de 
primary intention of the ſtatute, (viz.) the diſabling the 
offender. ite | 

With regard to the proviſo, that the offender ſhall be dl 


charged from his diſability upon his conformity, without a 
| wal 
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, words of reſtitution, it ſeems to be added for the ſaiisfac- 
tion of ſome ignorant burgeſs, or ſhall ſerve the heir in 

N pleading to make his deſcent. i | 
The words of the ad, that he ſhall be incapable to take 
c. any lands, manors, & c. cannot be ſatisfied by a diſability to 
at take the profits of the land; and if the intent of the ſta- 
e- tute had deen ſuch, it would have been ſaid in expreſs 
ty words, and another would have been named to take the 
he profits in the interim, as it was in the ſtatute 3 Jag. and tie 
to omiſſion of one to take the profits in the interim was pro- 


m- per, where the eſtate never veſted in the party. If it be 
1 aid that the King ſhall take the profits, yet it would be in 


ity the power of the party to prevent the King by alienation, 
05 and therefore ſuch a conſtruction, as does not allow the 
1. eſtate to veſt, anſwers better to, and promotes the end of the 
ver ſtatute, which would be avoided if the party could diſpoſe 
t or of his eſtate, which he might do if it veſted in him; and 
em, ſuch conſtruQtion will the better deter parents from ſending 

their children to be educated beyond ſea, when they find it 
per- to be ſo penal; and judges ought by their interpretation to 
ords make laws for the promotion of religion anſwer their deſign, 
arts WY though the words may be imperfect for that purpoſe. Hob. 
. by 157. 11 Co. 70, 71. more eſpecially when the words are 
end- plain and poſitive, as here; and penal laws have been con- 


ſtrued by intendment,* 11 Co. 34. and it cannot be denied 
1 the but that the miſchiet intended to be remedied by this act 


t in- is very great with regard to religion. It is alſo a rule in Plowd. 
by 1 BY conſtrution of ſtatutes in dubio to adhere to the words, Om. 10. . 
ould, WY #nd by the words no common perſons can think any thing 2 3. 


erſon i elſe was intended but that the offending party ſhould never 19, 2. 


take any lands, &c. The conſtruction on the other ſide 
ls advanced only to preſerve the eſtate to the heir, but there 
1s no neceſſity that the heir ſhall be excluded by our con- 
ſiruddion, for in Lord Delaware's caſe it was reſolved, that 


the heir ſhould take the barony, though it never veſted in 
the anceſtor. | 


ſcent, But it is aſked, in whom ſhall the eſtate be, if it is not in 
my the party ? Surely it ſhall not be in him, if it can be in any 
| ofCtl 


other, for the ſtatute ſays expreſly to the contrary ; et me- 


is ba e ef? conſtructio que corrumpit viſcera textus. All that 
at be de neceſſary conſequence of a. ſtatute, is as ſtrong 


a5 if it was in the ſtatute itſelf. Hob. 293. Brook. Co- 
en. 224, If a ſtatute ſays a man ſhall loſe vi m & mem 


'» © os bra, 


| 
0 
| 
| 


I Kcb. 265, gught to intend that the parliament waived them, as in the 


De" Tem Pl. 15 3a. 


bra, it will be felony, tho' the ſtatute does not name the 
offence ſelony. And therefore judges ought to inlarge the 
conſtruQion of a ſtatute in favour of the intention, and not 
oppoſe rules of law to defeat the intent. In whom then 
ſhall the eſtate be? It cannot po to the king, if it never 
was in the patty ; it cannot go to the iſſue in tail, for un 
[216] ef! Feres viventis, 1 Inſt, 13. a. And therefore of re- 
c ſſitv it muſt go to him in reverſion, It is then objeQed, 
Few ſhit it return to the party upon his conforming ? For 
the fl:tutc has no wores of reſtitution. To which Þ anſwer, 
that the intent of the act is not clear, that the eſtate which 
is gore to arother ſhall reveſt upon corformity ; but if the 
intent be ſo, the ſame act which makes the incapacity 
makes it reveſt, and therefore there is no neceſſity for any 
words of reſtitution ; as where a ſtatute repeals arother 20 
of repeal,, the former ſtatute is revived without any words 
for that purpoſe; and it is no new caſe, that an eſtate ſhall 

\ ceaſe for a time by virtue of an ac of parliament, and al. 
terwards revive, as appears by the Prince's caſe, 8 Co. r, 
So Ray m. 355. inthe Earl of Darby's caſe, it is ſaid that 
the Judges ought not to corfirue the limitations of an ad 
of parliament made for a particular purpoſe by the ſtrid 
rules of law, for the parliament can controul the rules of 
law, can make a freehold ceaſe as if the party was dead. 13 
Lucas Rep. Co. (4. So by 21 H. 8. the frechold of a perſon who ac- 


412 cepts of a ſecond benefice with cure ceaſes. 6 Co. 40. b. 


Lex Palm. Conſtruction of ſtatutes ought to be according to the rules 
+.” of reaſon and convenience, Hob. 346. for laws are made 
10 Dyer, ſecrndum equum & bonum, agreeable to the rules of natural 
274 Ul. 4% equitv, which is /ex legum, Hob. 224. and therefore where 
4's 3 theintention of a law cannot be attajned by a conſtrudion 


Rayr:, 2686. b . 
1 ne, 460. according to the uſual rules of common law, the Judge 


© car, Prince's caſe, 8 Co. . Where the Dukedom of Cm 
$43. wall was limited eidem duci & ifpfrus & hered* ſuor regun 
Ang! filiis primogertt & dicli loci ducib' heredit” ſucceſſuris 
upon which it was reſolved that the Dukedom ſhould & 
ſcerd to the eldeſt ſon of the King, and ſuch King who Þ 
heir to Prince Eduard, who ſhould take in the life of lu 
father, which could not be by the rule of law. 
'] here are many caſcs where by act of parliament a 
eſlate may ceaſe for a time, and afterwards revive, ceaſe 
to cne, and revive as to another; as in Beaumont's caſe, 
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Co. 138. Hob. 257, 259. So where the baron and feme Lat 71] 


to. Car, 
are tenants in tail, to them and the heirs of their bodies, 478. 
and the baron levies a fine and di: s, the eſtate revives as to Cro. Jac. 


the wife, who ſhall be tenant in tail, and.then ceaſes as to . 95 b. 


the iſſue, who ſhall be barred by his father's fine. | 1 fon. 73. 


Godb, 317, 
326. Dyer 381, pl. 24. N. Benl. 326, pl 285. 1 Andr. 30, pl. 101. Be1l. in 
Aſh. pl. 27. Beal. in Kelw, 205. Pl. 7, 213. b. pl. 17. Dall. 50. pl. 16. Winch. 43- 


So an eſtate may be in abeyance for a time. 1 Inſt. 345. Vide Harg. 
a. Lit. F 646, 647, 649, 650. So a perſon in being ſhall O Lit. 
be paſſed over as if he was dead, as a man profeſſed. 2 $4453 * 
Ro. Ab. 150. b. So an eſtate may go to him in reverſion, 
and afterwards return; as if tenant in tail dies without iſſue 
born, and his wife 1$ enſeint, if a ſon be aſterwaids horn, he 
ſhall take by deſcent. 7 Co. 8. b. Bro. Divorge 18. And 
therefore when the ſtatute 1 Jac. 2. made an incapacity to 
take, 
The next thing to be conſidered. is, whether ahy ſubſe. int point, 
quent ſtatutes have altered the law in this point, and ſo , 8 
taken off the diſability. — | 
t is nut contended on the other ſide, that there ever was have taken | 
any expreſs repeal of this ſtatute, bu the moſt they inſiſt on OT”: fx 
is, that it is inconſiſtent with the ſubſequent ſtatutes, and OO 
ſo implicitly repealed, according to the rule, /eges pofte- 
ries priores contrarias abrogant, 
But before he entered upen the conſideration of the con- e by p 
ſiſtency or inconſiſtency of the ſtatute, he obſerved that re- to + Ns 
my by implication are to be uſed very tenderly, be cauſe cautiouſſy. 
they infer a very high reflection upon the law makers, as ag - bal 
if careleſsly and unknowingly they made inconſiſtent laws. Fo: tel, 
11 Co. 63. 1 Ro. 91. 18. 10. 5 
It was given up in the Common Pleas, and agreed in this 
Court, that the ſtatute of 3 Jac. relates to different perſons 
and different offences than : Jac. and therefore he ſhould 
paſs it by and take no notice of it. 
The ſtatute 3 Car. is that which is ſet up by the other 
ſide to be the governing act and implicit repeal of 1 Jac. 
notwithſtanding it enaQs it to be put in due execution [218] 
which is ſufficien to ſhew it was not intended as a reveal. 
It was ſaid upon a former argument, that 1 Jac. was 
made upon a pinch, and when the bent of the nation was 
againſt the papiſts; and it being very ſevere upon them, 3 
ar. was made to mitigate thoſe penalties. : | 
n 


_ 


= _ e x -_ = 
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In order to anſwer this pretence, he reſumed the hiftori. 
eal part of the cafe, and conſidered the circumſtances of 
the nation at the time of making the latter ſtatute. During 
Queen Elizabeth and King James's reign, the people were 
very jealous of the deſigns of the Papiſts, and therefore we 
ſee by ſeveral ats of Parliament endeavoured to fence 
againſt them as well as they could, Upon King Charles 
acceſſion to the throne, their ſuſpjcions were rather in- 
creaſed than diminiſhed ; the King was then newly married 
to a daughter of France, à Reman Catholick, and ſeveral 
favours were at that time ſhewn to the Papiſts : this occa- 
ſioned great uneaſineſs and diſquiet to thoſe of the Proteſtant 
reformed religion, which afterwards broke out into an open 
rebellion, and ended in the murder of that Prince and the 
baniſhment of his ſons. | 2 | 

It is very well known, that the parliament which enaQed 
this lawg was far from being acceptable to the Court, ard 
thereiore it was ſuffered to continue but a ſhort time, and 
then followed the long intermiſſion of parliaments. 

As this parliament was not in the intereſt of the Court, 
ſo they were highly incenſed againſt the Papiſts, who they 
began to fear were likely to gain ground of them; and 


therefore they ſet themſelves at work to attack them in 


that which was their weaker place, namely, in taking 
away the eſtates that were veſted before the offence com- 
mitted, 1 Jac. incapacitated them to take, and 3 Car. to 


' keep, | 


As to which the former ſtatute was doubtful ; if it ſhould 
be conſtrued that -the meaſure of all theſe diſabilities muſt 
be by 3 Car. then that Parliament, inſtead of diſtreſſing the 
Papiſts, as was intended, has rendered their condition more 
ealy; for on 3 Car. a conviction is requiſite, to avoid 
which they may keep abroad, and have the profits of their . 
eſtates tranſmitted to them; for they will be out of the 
reach of any proceſs neceſſarily previous to a conviEtion. 

But the main end and deſign ot this latter ſtatute, which 
has not been mentioned, was to lay a heavier puniſhmenl 
on the perſon ſending, who before forfeited 100! only; the 
child ſent, who was the moſt innocent, bore all the fe- 
ſemment of the ſtatute, whereas now both are put upon the 
ſame level, and ſcme new diſabilities are created; as being 
executors, &c. and it likewiſe extends to private ſchools, 
which the other did not, 

DG = Thbirch, 
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common recoveries and the life of Philip will have in pre- 
judice of the Ducheſs's title. 


wich will principally govern it; for if the ſecond Carles 
never had the eſtate in him (as according to my former rea- 
ſoning he never had) then the recoveries will be void, as 
ſuffered by a perſon out of poſſeſſion; as if the iſſue in 
tall ſhould ſuffer a recovery in the life-time of his father. 

A fine indeed he may, but that is by the expreſs proviſion 
of the ſtatute 32 H. 8. c. 26. As to the life of Philip, his 
objections, as to the eſtate's being in abeyance, and the 
way he had ſhewn how he or his iſſue may be reſtored on 
conformity, will be ſufficient to remove that obſtacle, 

But to come cloſer fay they, whilſt there is iſſue the re- 
verſioner cannot enter, | 

He denied that, in this caſe iſſue muſt be heir of the 
body. Hob. 245. Dy. 332 Plow. 560. and# he muſt 
be iſſue inheritable, which Philip is not; he is diſabled, 
and cannot call for the eflate according to 1 Ven. 417. He 
is to be conſidered in conſanguinitv, but not as heir ; and 
it he himſelf cannot take, his iſſue cannot, (admitting 
him to have iſſue, which is not found, and is not ſo in fact; 
ſo that the argument is only from a poſſibility of his having 
ſue) for it is not enough that he has iſſue, unleſs ſuch iſſue 
be heir of the body to claim the intail ; and heir of the 


body he cannot be in the life of Philip, for nemo eff heres 


viventis, My Lord Coe 1 Inſt. 377. a. puts the caſe of 
tenant in tail to him and the heirs male of his body, and he 
has iſſue a daughter, who has iſſue a ſon ; a grandſon, ſays 
he; ſhall not keep out the reverſioner, though he be heir ot 
the body, becauſe he does not derive his deſcent through 
males ; *tis ſaid of an exile, or one haniſhed, quod perdidit 
patriam, and it will ſound as well of Philip, quod perdidit 
batrimoni um. | 
We are not obliged to wait for the poſſibility of his con- 


ſormity; ſhall an eſtate ſtand ſuſpended, becauſe 'tis poſſible. 
an alien may be n:turalized, or a monk be derained? Cro. 


Fliz. 422. 29 Afl. pl. 61. 1 Inſt. 301. Plow. 557. in- 
deed ſays, there might be an occupant in that caſe ; but this 
was ſaid only arguends, and tis contrary to Yelv. 9. 2 
Rel. Ab. 151, 152. for he muſt claim by a giz 2/tate. 
if an advowfſon be granted to A. for the life of B. and A. 
dies before a vacancy, the grantor ſhall preſent, and there 
ſul! be no occupancy. 

The 


( 


<< 


Thirdly, He came then to conſider, what influence the 3d point, 


the ioflu- 
ence of the 
common 


Now as to this point he infiſted, that what he ſet out recoveries. | 


Fm r 
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C. 60. 
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1272, 362. 


De Term. Paſch. 1c Annæ. 


The next thing relied upon by the defendants is the a& 
of 2 W. & M. of a general pa:don, which, ſay, they, has 
cured all. This has been ſufficiently POR Rk x by thoſe who 
have argued before; as there are exceptions in it, and à8it 
is not found, the Court cannot take notice of it. Hale's 


Pl. Cor. 252. Cro, Fliz. 125. 1 Keb. 20. 1 Lev. 26, 


76. Br. Chan. of Pardon, 45. Picading, 124. 8 E. 4. 
7. 4 H. 7. 8. the general words migt pardon the offence, 
but would not reſtore the forfei ures without ſpecial words. 
1 Lev. 120, 1 San. 362. If Simony be pardoned, yet 
that does not operate ſo as to reſtore the offender to the 


living. 5 Mo1. 15. 


[221} 


The laſt thing they obje & is, that Char/es was in poſſeſ. 
ſion all his life; and therefore the recoverics are good; 
but was this any other poſſeſſion than that of a wrong doer ? 


A monk might be a. diſſe'ſor, and yet it will not be pre- 
tended he had any legal eſtate in him: no, he was but an 


occup ant at beſt; and in this caſe Carles was no more ; he 
had, 'tis true, a pernancy of the profits, but that is all; 
he had not ſuch a poſſeſſion and freehold, as to enable him 
to bar the remainder by coming in as vouchee in a re- 
covery. 

He defired to know, whether it will be yretended, that if 
a Papiſt at this day, ſince the ſtatnte of W. 2. ſhould get 
into poſſeſſion, and receive the profits of any eſtate, whether 
he can be deemed to be in legal poſſeſſion ? Certainly he 
cannot; he cannot take advantage of his own wrong; and 
no more ſhall the tortious entry of Charles for ſuch it was 
enure to his benefit, and turn the prejudice.of us who are in 
reverſion, 

He ſaid there was ore thing more which has preſs upon 
kim, and that is, that he could ſhew no inſtance where 
this act has been put in execution in the manner he was con- 
tending for, cr indeed in any other manner. 

But he thought he might retort the argument upon them, 
and demand to know if they can produce any caſe which 
ſeems to lock their way, and ſo much as countenance the 
conſtruQtion they have ſet up; the truth in the matter is 


{till at large, and no argument can be drawn by either 


ſide. 
Many ſtatutes there are in full force upon which there are 
no footiteps of any proceedings for many years; and as to 
this particular ſtatute, he could give them a very good rea- 
ſon why it was never yet drawn in queſtion ; they 9 the 
ame 
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ame religion will never take advantage of it, and theſe are 
eople who moſtly have it in their power; though in our 
caſe indeed the reverſioner is a Proteſtant ; beſides, *tis 
very difficult to prove a foreign education, and a being ſent 
road with the intent; for the Jeſuits, though they were 
cmuaht in this caſe, will never be caught again. ; 

None but a man of Duke Hami'ton's application and in- 
tereſt could have brought them over: but now they know 
the conſequence, they will never be prevailed with to give 
the ſame teſtimony ; and as this is the firſt caſe upon the 
ſtatute, ſo in all probability it will be the laſt. 


2221 


Sir EDWARD NoR THEN, cont” : I ſhall not need to go 


about to prove a title upon this record for the defendants; 
for they have a prior poſſeſſion, and that is ſufficient againſt 
the plaintiff, who muſt recover upon his own ſtrength. 

The plaintiff re'ies on the ſtatute of 1 Jac. only, but in 
my argument I ſhall put them all together, and admit them 
to be conſiſtent ; for my Lord Coke ſays, where there are 
ſcveral flatutes relating to the ſame matter, one muſt not 
be ſingled cut from the reſt, but the conſtruction muſt be 
uniform upon them all. 


11 Co. 63. 


The three ſtatutes now in queſtion were all made with 


the ſame view, and to prevent the ſame miſchief ; that was 


to be brought about by laying puniſhments upon the offen- 


ders, and thereby obliged them to conform. 
There are two ſorts of offenders, thoſe who ſend, and 
thoſe who are ſent ; and theſe latter forfeit only the profits 


of their eſtate ; and that was taken to be the conſequence 


of the ſtatute at the time of making it; and therefore 3 
Jac. does not make any new law, when it ſpeaks of the 
profits, but only directs the particular application of them 
to the next Proteſtant of kin, which under 1 Jac, the King, 
as ** patriæ, was intitled to. 2 Vent. 187. J/oodward 
and Fox. | 
he plaintiff does not make the caſe on 1 Jac. which re- 
ſpeQs only the intent, but has brought it within the words 
of 3 Car, for it is found, that they were actually educated ; 
wich is carrying the intent to the education. ; 
[ ſhall put every thing out of the way but the operation 
of the ſtatutes, as to the deſcents ; I would fain know, if 


this were an eſtate in fee deſcended, who ſhall have it; the 


heir according to their maxim cannot ; and ſhall it eſcheat 
tothe Lord, as tho? the whole eſtate was ſpent ; can it be 
tought the ſtatute intended to favour the lord or rever- 

| | ſioner 
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fioner more than the innocent iſſue ? he muſt be prejudiced, 
unleſs it be coyſtrued that the profits only are forfet ed, 
The conſtruction muſt be, that the anceſtor. ſhall-take 90 
benefit ; that is, he ſhall not take for the benefit of him. 
ſelf, but he ſhall take for the benefit of his poſterity. 
The ſtatute 11 & 12 W. 3. has the words, be dab 


0 inherit or tale; but yet in the caſe of Pye and Gorge, 


Tuiy 1709. in Canc, it was held, that the ſubſequent wolcs 
had contronled the former, and only carried away a per 
nancy of the profits, but that the eſtate deſcended notwith- 
landing. 

A man may take for the benefit of another, as a man at. 
tainted, for the benefit of the crown. I Inft. 2. b. 2 Rol. 
Ab. 83. 

I put all the rules of law out of the cafe, and come now | 
to the proviſo for conformity; and I take it that upon con- 
formity the offender is to be in ſtatu que; and if fo, how 
can the eſtate be reveſted; there is no proviſion for it in | 
the ſtatute, and that is an argument it was never intended 
the eſtate ſhonld go over, | 
My Lord Delaware caſe, cited by the other fide, is: | 
caſe which has room enough in it to hold us both ; it ſays, 
that Thomas ſhall claim from William, and not througk | 
him. 

Now the word from implies he was ſeiſed, for otherwiſe 
he could not claim from him; here the eſtate-tail is not 
ſpent, and therefore the reverſion cannot be let in. 

It is objected, that the freehold ſhall not be in abeyance. 

I anſwer, that it is not, it is in the offender ; and the 
ftatute has power for to controul that, or any other rule oi 
the common law. 

It is faid Philip has no iſſue, and the reverſioner mult not 
be obliged to wait upon that contingency. 

I anſwer we muſt provide for what may be, as well 2 
what is; the law never ſees any impoſſihility of having 
iſſue, and therefore upon a general intail there can never be 
a tenant in tail after poſſibliity z there is a poſſibility d 
Philip's having iſſue, and therefore the eſtate muſt continue 
to ſerve that poſſibility when ever it arrives. 

Another objection is, that if we have the eftate we mij 
perhaps alienate it. 

I anſwer that the ſtatute never intended to put the iſſue 
out of the, power of the anceſtors, but only that he ſhoul! 


not be hört by the diſability of the anceſtor, he ſhall he 
diſabled 
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diſabled as to himſelf, he ſhall not be diſabled as to his 


beir. | . 1 

We do not now lie on the retoveries, but ſet up the 
life of Philip againſt the plaintiff; I agree if tenant in 
tail leaves iſſue an alien, there the remainder-man may en- 
tcr, becauſe ſuch iſſue is as none. | 

If therefore the iſſue veſts, and the profits are only for- 
ſeited during the diſability, - then the leſſor of the plaintiff 


can have no title. 


Sir Tnomas Pow1s replied. In Lord Delaware's caſe, ' 


itis ſaid the title never was in William, he was only an exe. 
cutor, and this deſtroys the inference from the word from. 

As to the caſe of Woodward and Fox, it is a caſe prime 
inpreſſionis, and a long while after this ſtatute, ſo that the 
lau- makers could not know the prefits would go to tho 
crown of courſe, it not being a caſe ſettled till that caſe ; 
in De/aware's caſe the ſame conſtruQion was made without 
the words, which we make with the words, TH 

| know no body to whom the eſtate could have gone, 
in caſe this had been a deſcent in fee, but to the Lord by 
eſcheat; and it is no new doCtrine to deveſt eſtates ef- 
cheated, as on the birth of a poſthumous heir, or reverſal 
of an attainder, 3 Inſt. 231, and the ſame may þe done on 
Phi/ip's conformity. | | 

The Court took time to conſider, and afterwards in 
Mich. Term 7 Geo. 1. they were divided in opinion, the 
Lord Chief Juſtice PRATT, and Mr. Juſtice FoxTx8cuns 
being of opinion that the judgment below was erroneous 
end ought to be reverſed; Mr. Juſtice Powis aud Mr, 
Juſtice EAR E being of the contrary opinion; whereupon 
at the requeſt of the Ducheſs, and for her expedition, the 
judgment was affirmed; and ſhe bringing a writ of error 
in Parliament, the judgment was affirmed there likewiſe 
by the advice of ten Judges againſt two. | 
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has convey- . 


ed lands be- IL. IECTME NT on the demiſe of Jacob Boardman. 
* fuel. The defendant plearied not guilty ; and on a trial at the 
the' he was aſſizes in the county of Eſſex, before Mr. Juſtice T«acy, 
ſeiſed in the caſe appeared to be this; viz. J . 
ee Benjamin Stock was ſeiſed in fee of the lands in queſtion, 
the time of and by indenture 11 Oct. 1682, conveyed them in confide- 
the judg- ration of 12701. to Hen. Soursby, and his heirs, who was 
8 only a truſtee for Peter Chamberlain and Anne his wife, ard 
not be tak their heirs, and by indenture 11 Dec.. 682, between the 
eninexecu- ſaid Hen. Sourſby of the one part, and the ſaid Peter Chen. 
8922 berlain and Anne his wiſe, and Hape Chamberlain their ſon, 
of the other part, it was agreed, that II. Soursby ſhou'd 
ſtand ſeiſed of the premiſſes, to the intent that Peter (han- 
berlain and Anne his wife ſhould take gol. a year for their 
lives, and that the reſt of the profits ſhould be paid to Hape 
Chamberlain, and the heirs of his body. 
Trin. 7 W. 3. 1695. Jam. Boardman, leſſor of the 
plaintiff, being executor of Fer. Boardman, recovered juilg- 
ment againſt Hape Chamberlain for a debt of 1691. due on 1 
bond from Hope Chamberlain to Fer. Boardman ; 26 Juli, 
1699. Anne Chamber ain and the ſaid Hope Chamber/an 
borrow 609l. of the defendant Coles, and for a ſecurity (cr 
that ſum the ſaid H. Sourſby by their direction mortgared 
: the premiſſes to the ſaid Coles for 50 years; Trin. 17!) 
[227] the leſſor of the plaintiff obtained judgment on a ſcire fich 
upon the firſt judgment, and upon this took out execution 
by elegit, and the ſheriff, after an inquiſition which found 
that Hope Chamberlain was feiſed in fee, extended one 
moiety and delivered it to the leſſor of the plaintiff; and the 


doubt was, if he had any title by the ſtatute 29 Car. 2. c. 2 
| y 
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by which it was enaQter}, that after 24 June 167), it ſhall 
be lawful for every ſheriff, &c. to whom writs ſhalll be di- 
reed, on judgment, & c. to deliver execution to the plain- 
tiff of all ſuch lands, &c. as any other perſon ſhall be ſeiſed 
of, &c. in truſt for him againſt whom execution is ſued, 
like as he might. have done if the ſaid defendant had been 
ſeiſed of ſuch lands, of ſuch eſtate as they had been ſeiſed 
of in truſt for him at the time of the ſaid execution ſued. 
And after argument by Sir ConsTANTINE PHipps and 
myſelf for the plaintiff, and Sir EpwarRD NoRTHer for 
the defendant, it was determined by Mr. Juſtice TRAc v, 
that the execution was not good ; for the words, af the 
time of the ſaid execution ſued, refer to the ſeiſin of the 
truſtee ; and therefore if the truſtee has conveyed the lands 
before execution ſued, though he was ſeiſed in truſt for the 
defendant at the time of the judgment, the lands cannot be 
taken in execution. And Sir EDwAaRD NoRTHEY ſaid, 
that ever ſince the act ſuch conſtruction had been thought 
agreeable to the ſtatute, though he did not know it had 
ever been judicially determined. And a caſe was mentioned 
by Mr. Juſtice TRacy from Serjeant CRESHIRRE's notes, 
where this opinion ſeemed to be allowed by Lord Trevor, 
and was not contradicted by the Court, Foknſon ver. —,, 
in the Common Pleas, Anne. 
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Caſe 126 | Anonymous. 


There muſt A C TION upon a bond, with a condition, reciting, That 
be a parti- F whereas the obligor had purchaſed a copyhold tene- 
—_—_ ment from the Dean and Chapter of ———, if therefore, 
| which the during the continuance of his right, eſtate and intereſt 
„ Flaintf is therein, he ſhall permit the ohligee to have and enjoy: 
2 moiety of all the profits of the ſaid tenement, then, & c. 
the breach After Oyer the defendant pleaded the condition perform- 
of a condi- ed; to Which the plaintiff replied quod te ntum præd', und: 
1 pred obligor was ſeiſed by grant for the term of his life 
ment, is not furt in ee ene virtute dimiſſion ei fatÞ per pred 
well aflign- gþ};g* & quod obligor did not permit him to have and enjoy 
— the moiety of the profits accordinig+ to the condition, ſed 
ipſe recepit tot” reddit” tenti pred pro anno finit' ad Feſt 
Santi Michaelis. 
The defendant demurred to the replication, quia duplex & 
caret Forma. 


E on Serjeant PENGELLY inſiſted that the replication was 

ad; | 
Firſt, becauſe it did not appear that the tenement men- 
| tioned in the replication was the ſame tenement which 1 
| ; recited in the condition; in the condition there is no notice 
| | taken what eſtate or intereſt the obligor had purchaſed, but 
only ſaid that the obligor had purchaſed a copyhold tene- 
| ment; then when he ſays fentum unde pred” obliger was 
ſeiſed for life, non conſtat that it is the ſame tenement which 

is mentioned in the condition. 

3 Secondly, There is no good allegation of the demiſe to 
| [229] Jenſon, for he alledges that Johnſon was in poſſeſon vir- 
tute dimiſſion” and the virtute is not nn 

Thirdly, The breach is double, for he ſays that the 
obligor did not permit him to erjoy the moiety of the * | 
| ts 


* 
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frs according to the words of the condition, and then he 
news that he received all the rent for ſuch a year, which 
will be another breach. | 
To which it was anſwered by Serjeant Ba AAN THwALTr, 
andreſolved by the Court, that the, replication here was 
good, for the recital quod te ntum unde he was ſeiſed ſor life, 
b orly an inducement to the ſubſequent matter, and not tra- 
rerſable, for the defendant is concluded by the condition 
from ſaying that he had not ſuch tenement, and if he plead- 
ed Nul tre tenemen it would have been a bad pen - then it 
is immaterial to ſay it was granted to him for life, for it had 
been ſufficient to have ſaid guod te'ntum pred” fuit dimiſſ* to 
ſuch a one, and that the defendant had received all the 
rent. | | 
As to the breach it is well aſſigned ; if it had been double 
that muſt be ſhewn particularly for cauſe of demurrer, and ' 
in what point the duplicity conſiſts, and it ſhall not be held 
bid upon a general demurrer ; but here the aſſignment of 
the breach is not double; for when he ſays that the defen- 
dat did not permit him to enjoy the moiety of the rent ac- 
cording to the words of the condition, this would not have 
been ſufficient without ſhewing ſome act done which a- 
mounts to a diſturbance, and therefore it was neceſſary for 
him to go further, and ſhew that the defendant received all 
the rent, without which the breach would not have been 
complete; and ſo it was reſolved in Francer's caſe, 8 Co. ob bays P 
89, b. where it is agreed that there muſt be a particular vide in 
at ſhewn by which the plaintiff was interrupted ; otherwiſe Jac. 567. 
the breach would not be well aſſigned. darnet and 


129. 


For theſe reaſons judgment was given for the plaintiff, Tanken, 
CR [230] 
Southgate verſus Chaplin. In C B. 5 


DEBT upon a bond, with condition that the obligee ſhall A covenant 


. ETON : to enj y 
enjoy without interruption by any perſon having or f 4. 


elaiming, or. pretending to have any right of common. 3 
Defendant pleaded condition performed. generally, 
Ihe plaintiff aſſigned for breach, that he was interrupted ſball be con- 

ſtrued a diſ- 


by Jer. Bye, who claimed common in the cloſe aforeſaid iurvance by 
ut ad te ntum ſuum de tempore cujus contr? memoria hom” non ex- legal title; 
it pertinen'; and upon a demurrer it was urged by Ser- e ee 

J ant BRAIN WAIT E that here is not ſhewn by the repli- ven e- 


cation any title to common in Jer. Bye, and the condition predy a- 
- ſhall gainſt thoſe 


who claim 


P 
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| or pretend hall not be extended but to legal titles; and many caſes 


_ e % weile cited to this purpoſe. f 
bach To which it was anſwered by Serjeant REyNoLDs, and 
well aſſign- reſolved by the Court, that the covenant here extends by 
en ue the expreſs words to thoſe who claim a 88 intereſt; 
Fo keal iz. in this land; and not only to thoſe who have a right of 
nichl. common; for where a man covenants that another ſhall 
enjoy without diſturbance e that ſhall be conſtrued 
of a diſturbance by legal title; for in other caſes he has 
legal remedy ; but where a man covenants ex preſly, not 
only againſt thoſe who have right, Lut againſt thoſe who 
claim or pretend to have a right (and the words here are 9) 
any perſon having, claiming or pretending to have) not a right 
in general, but common, which is a particular intereſt ; and 
then the breach is aſſigned in the words of the covenant that 
he was interrupted by Fer. Bye, who claimed common, ut 
ad te ntum præd' de tempore, cujus, c. pertinen', for here 
the obligee ſhews that the claim was not by any title ſub- 
ſequent to his title, but by a title which was time out of 
mind, Cc. and whether the title be right or groundleſs, yet 
it was the intent of the parties that the obligor ſhould in- 
demnify the obligee againſt all claims of common. 


Judgment for plaintiff, 


[231] Prideaux wer. Roberts. In C. B. 
Caſe 128 | 
Whether TYEBT upon a bond with condition for performing an 
r k- award. | Es 


den, which And upon Ovyer demanded the condition was intire in 
arc repus- theſe words, Whereas the above bounden J. P. (who was 
pat © che plaintiff ) and the above-named J. P. had ſubmitted themſelves, 


plain intent 
© the par- & c. 


ver, ſhailbe The defendant pleaded no award made; upon which the 


"act. plaintiff replied, and ſhewed the award, and aſſigned the 


breach; and the defendant demurred. | : 
And for the defendant it was inſiſted, that it did not ap- 
pear that the defendant had ſubmitted, for the ſubmiſſion 
is by the plaintiff only. | 
To which Serjeant PENG =tLLY anſwered, that it would 
be good notwithſtanding this miſ-recital ; for when he ſays 
the above bounden (who was the defendant, and by the bond 
it appears that the defendant was bound) then the ſubſe- 
quent words J. P. which was the name of the plaintiff him- 
U 


| fo 
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ſelf, ſhall be rejected as repugnant ; for it would be ſuffi- 


cient to ſay, whereas the above bound aud the plaintiff had ſub- 
mitted themſelves, &c. as where a bond is upon condition, 
that if the obligor pay ſuch a ſum, then the obligation ſhall fand 
in force; theſe laſt words ſhall be rejected as repugnant to 
the intent of the parties, which was, that if the obligor 
paid, &c. the obligation ſhould be void; and there the 
miſtake was in reciting the condition of the counter- 
bond. | 

The Court inquired if he could ſhew any authority for 
rejecting the name of the party in ſuch a caſe z and be- 
cauſe he could not it was adjourned. | 


Yalden ver. Hubburb. In C. B. Caſe 129 


CTION upon the caſe for diverting a water-courſe x Judgment 


Jan. 1 Georgii, and continuing it to March 7 Gal) not by 


3 5. arreſted af - 
fer quod plaintiff loſt the benefit of the water-courſe abinde ter a verdict 


till Apr. tunc prox” ſequen” | where — 
And after verdict for the plaintiff, Serjeant PENGELLY gwen, tho! 


moved in arreſt of judgment, that intire damages were part of the 
given, when part of the time was to come at the time of time euer 
the trial; for as he alledges continuance till March 1 rel 


| 715, time of tri- 
which is not yet paſſed, and the damages are given for the J. 


time till April prox? ſeguen' that is till April next, and ſo the [ 232] 
jury in their giving damages had conſideration of a time not 
__ at the time of their giving the verdict ; and it was 
ikened to the caſe of Hambleton ver. Vere, 2 Saund, 169. 
Adion upon the caſe againſt an apprentice for relinquiſhing 
his ſervice before the end of his term, per quod ſervitium 
amiſit per tot” reſid termini pred', when only two years of 
the five, for which he was bound, were paſt. And aſter 
n was arreſted, for that damages were given 
for the loſs of his ſervice during the whole reſidue. of a term, 
of which part was not then incurred. Sed non allbratur; 
for per cur, the time mentioned March 1715, not being 
then incurred, it was impoſſible ; for at the time of the 
ation it was not poſſible that the diverſion of the water- 
courſe had continued till a time then not come; and there- 
re when he alledges, that he loſt the benefit of the water- 
courſe till Apr” prox? ſequent, that is alſo impoſſible, and 
therefore the jury could not have any conſideration of it. 


Judgment for the plaintiff, 


R ight 
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Caſe 130 Right verſus Hammond & al'. In B. R. 


Where ä ä 
there is no EJFCT MENT on the demiſe of Bucknall and his wife, 
ware ang Horſely and his wife, Colburne and his wife, and Sar 


the firſt ſon Came, againſt the defendant, for ſome tenements in Jul. 
of the wife 21/ch in the county of Kent. And on the trial at the aſſize; 
nas we in Kent before Lord Chief Juſtice Kix the caſe was this: 
remainder. Thomas Came being ſeiſed of the premiſſes, by indentures 
3 & 4 June 1668, ſettled theſe tenements to the uſe of 
Thomas Came his ſon for life, remainder to Mary his wife 
for life, remainder to the right heirs of the ſon, and dies. 
T hemas Came, the ſon by his will 20 OG. 1673, deviſes in 
theſe words, viz. © My lands by Wookwich, my wife is to 
* enjoy for her life, after her death of right it goeth to 
„ my daughter Elizabeth for ever, provided ſhe hath 
[233] «© heirs; if my faid daughter ſhould die before her mo- 
& ther, or without heirs, and my ſaid wife Mary ſhould 
* marry again, and have an heir male, I bequeath to him 
* all my right to that eſtate, not thinking I can ſufficient 
«« reward her love; if my ſaid wife marries again, and 
fails of heirs male after her deceaſe, and my daughter 
« ſhe failing of heirs, I bequeath gol. per annum of that 
<< eſtate to my brother 7eſeph Came, and to his heirs ; 20. 
% per annum to my ſiſter Sarah Maddeſon and her heirs, pro- 
© vided it come not into the hands of her huſband; zol. 
per annum more I bequeath to my brother William Cant 
* and his heirs ; and the reſidue leave to the diſpoſal of 
* my brother Joſeph Came, 

Thomas Came the ſon died without iſſue male, having only 
one daughter Elizabeth, who died without iſſue, and the 
leſſors of the plaintiff are heirs at law to her, viz. Elizs 
beth, Mary, Catherine and Sarah; the leſſors are the co- 
heirs of Fehn Came, brother of the ſaid Thomas Came. 

Mary, the wife of Thomas Came junior, after his death 
married Times Hammond, by whom ſhe had iſſue the ce 
fendant, | 

A caſe was made for the confideraticn of the judge, wh0 
afterwards ſent it to the Court of King's Bench, whereil 
was argued by myſelf for the plaintiff, and by Serjeant Fm 
gelly, for the defendant; and afterwards by Mr. Lutwy, 
and Mr. Reeve for the plaintiff, and by Sir Thomas 41% 
and for the defendant. * 


* 
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And for the plaintiff it was inſiſted, that the leſſcrs of 


the plaintiff are the heirs at law to whom the eſtate belongs, 
if it is not diſpoſed of otherwiſe by the will of Thomas 


Came. 1 

, That by this will nothing paſſed so the defendant; for he 
þ could not take but by way of remainder, or by way of ex- 
. ecutory deviſe; and he could hot take by way of remain- 
es der, beeauſe nothing is deviſed to Elizabeth the daughter, 
for the will does not give her any eſtate but only recites the 
ei eſtate which ſhe bad before, for it ſays his wife ſhall enjoy 
of for her life, and after her deceaſe of right it goes to his 
fe daughter for ever, provided ſhe has heirs, which is only 
4, a narration or recital of the eſtates as they were by the 
in marriage ſettlement. 5 

to And afterwards judgment was given for the plaintiff upon 

to the frſt point, that here was no deviſe to Elizabeth, and 

th then the firſt ſon of the wife by her ſecond huſband could 
10- not take by way of remainder, And afterwards in another 

ld caſe between the ſame parties in Chancery, Mich. 9 Geo. 

im ſor an eſtate in Eſſex which was purchaſed by Thomas Came 

tl in the name of truſtees, purſuant to his mairiage articles, 

ind and which was to be ſettled according to the limitations in 

ter the indentures 4 June 1868, and which after the death of 
hat Thomas Came 1675, upon a bill exhibited by Mary his wife 

al. aud Elizabeth his daughter, was ſettled upon Elizabeth in 

ro- tail, and for default of ſuch iſſue to Mary in tail; and it 

ol was now praved upon the bill exhibited by the heirs at law 


* of Elizabeth, that the eſtate in Eſſex ſhould be conveyed to 
| of 


them, for the decree 1675 directed the ſettlement to be 


purſuant to the will of T homas Came; but according to the 
lr judgment of B. R. the will of Thomas Came did not alter 
the eſtate of Elizabeth, and therefore the ſettlement to li- 


lar execution of the decree, and therefore the truſtees ought 
to convey tO the plaintiff. And the maſter of the rolls was 
of the ſame opinion, for he thought that Elizabeth did not 
lake any eſtate by the will of Thomas Came, which did not 
make any deviſe or gift to her, but only recited that his wife 
was to enjoy it for her life, and that after her death of right 
t was to go (not that he gave it) to his daughter, 


0 | P 2 EE 5 - 


zabeth in tail, and then to her mother in tail, was an irregu- 


= - 


_ as 
= _— 


* — a \ — _ = * "_— — 3 
oe IGG qr. ⁵̈w g 


1 1 Ran 8 


= = 
= > 13 n e 
8 


| juriſdiRtion 


DE 
Term. Sanct. Hill. 
2 Geo. 1. In C. B. 


[235] 


Caſe 131 St:wa:d & ux' ver. Allen & ux'. 
Words P .AINTIFF prayed a prohibition to the Conſiſtory Court 
* of Loudon, on a ſuit there for defamation; and the ſug- 
charce the geſtion charged, that there was a libel againſt the defendant 
party with in the Spiritual Court, for that the wife ef the defendant 
* are ſaid of the wife of the plaintiff, That ſbe picked up a man in 
no ſuch Fleet-ſtreet and carried him home, and carried him up flair 
where the into her bed-chamber, where he threw her dun on the bed ani 
the Spi- Put his finger ſuper ejus ſecreta, &c. And the cuſtom d 
ri ua Cou t London was alledged, by which a whore was to be carted; 
ought to be and therefore when there is a libel for calling a woman a 
diſallowed: hore, a prohibition will be granted; and the words in thi 
Il bel are tantamount, and therefore it was prayed here. Se 
non allocatur; for words which do not directly charge the 
party with being a whore, are not ſuch whereon the juriſ- 
diction of the Spiritual Court ought to be diſallowed ; and 
therefore a prohibition was denied, 
Wee And the authority of the caſe in Lutz. — Houblon vr. 
1039. Millner was much relied on; and though the Chief Juſtice 
mentioned a caſe in the King's Bench, where a prohibition 
was granted upon a libel for words which did not diredly 
charge the party with being a whore by expreſs words, and 
that the caſe in Lutw. — was there cited; yet it appeared 
that caſe was not much conſidered, and therefore upon the 
authority in Lutw, — the prohibition was now denied. 


1236 3 
Caſe 132 utham ver. Jarrett. 
Opus & la- INDERTTUS ASSUMPSIT. After a writ of inquiry er. 
Beat) dog. ecuted, Serjeant Halt moved that the writ of inqui 


ach orta®; ſhould not be filed ; for when the plaintiff declares quod cu 
ac well,as ipſe pred” Fohannes Jarrett indebitat' fuiſſet eidem 2 
Sag | t 


work and 
labour. 
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Lutham pro diverſis operib' & laborib' ipſius FJoharnis in & 
circa ejus negotia ad ſpecial' inſtune & requiſitien” ipſius Jo- 
jumes per ipſum Thomam ante tunc fact & perfarmat', here 
appears no conſideration for the promiſe of the defendant, 
for it is ſaid, that he was indebted pro oper ib* & laborib' iþ- 
fus Johannis, and the work and labour of the defendant him- 
ell was not any conſideration upon which a promiſe could 
zriſe or enure to the plaintifl, And upon this a rule was 
obtained ni, & 

And I now inſiſted, that taking all the words together 
there appeared a ſufficient conſideration ; for if the con- 


f ſtructign now put upon the words prevails, then the words 
I (per ipſum Thomam ante tunc fad" performa?, &c ) muit be 
nt rejected; for it is impoſſible that the work and labour dong 
nt by the defendant {if the words are underſtood in that man- 
1 ner) could be performed by the plaintiff; but pro operib does 
mi ret ſignify only for the work, but the baſineſs alſo; and 
nd that is a ſignification well known and allowed ; if it be un- 
> derſtood in that ſenſe, then all the words may well ſtand ; 
d; for then the declaration is, that the defendant was indehr-d 


18 to the plaintiff pro diverſis operib', (vix. ) for ſeveral buſineſſes 
of the defendant circa jus negotia, and at his requeſt per- 
formed by the plaintiff ; and the Court was of that opinion, 
he and the firſt rule was diſcharged. As to the word /aborib', 


il that might be either rejected, or it may ſignify alſo taſk or 

nd enterpriſe, as well as labour. 

vr, | | | 

ict John Earl of Clanrichard ver. Bourk & al'. [237] 
jon In the Houte of Lords. 1 | 
" | | ale 133 
nd | | | 

- ILLIAM late Farl of CLANRICHARD was ſeiſed A perſon re- 


in fee of the barony of Dunkelling, and other ma- tore d atter 
nors and lands in the kingdom of Jreland, ſubject to a debt an attainder 


of 20000l. and to other debts to the value of 10000l, and 58 H gh 
realun, 


being ſo ſeiſed upon his marriage with Ellen, now Counteſs (hall have 
Dowager of C anrichard, made a ſetilement of the ſaid ba- the ſame e- 
r0ny, manors and lands on her for her jointure, remainder amr 42 
tothe heirs male of the family; and afterwards died with- very par 
s maſe of the family ; and atterwards died WI very part of 


er · , c 
ut ſue, and without having ſatisfied the incumbrances his citate, 


* darged on the jointure. Afterwards, upon a reference by 5. hs os 
* he parties intereſted in the debts and the eſtate, it was attaincer, 
that zeed, that the Counteſs ſhould have gool. per annum, Earl 


«Bard, who was the heir male, 7ocl. fer aunum, and that 
the 
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the reſidue of the profits ſhould be applied to pay the debts; 
and after debts and incumbrances ſatisfied the Counteſs 
ſhould have 15001. per annum. In the reign of King Willian 
the perſons in remainder became attainted for High Treaſon, 
and by the ſtatute 11 & 12 W. 3. all eſtates forfeited, &c. 
in Jre/and were veſted in truſtees for the benefit of the 
publick. 

After this ſtatute the Counteſs claimed her jointure before 
the truſtees, and her claim was allowed ; and the creditors, 
who had incumbrances on the jointure-eſtate, made. their 


claims for their r1eſpcAive debts, which were alſo allowed, 


By the ſtatute 1 Anrez, —— Tohn Varl of Clanrichard 


was reſtored to his honour and eſtate in the ſame manner 28 


if he had not been a'tainted. Then a bill was exhibited in 


the Court of Chancery in Jre/ang, to be quicted in poſſeſ: 
ſion of ſuch part of the eſtate as was allowed to him by the 
award. To which the defendant pleaded the. ſtatute 11 
12 W. 3.-and the claim allowed to the jointreſs of the eſtae 
limited to her in jointure, in bar to the demand by the 
award; and the plea was allowed with coſts. From which 
decree the Farl appealed to the Houſe of Lords here. 
And J inſiſted, that by allowance of the jointreſs's clam 
by the truſtees all equitable demands upon the jointure were 
conſequently allowed and revived, though no expreſs clam 
was made of them. If the jointreſs had made a mortgage 
of the eſtate limited to ber for her jointure, or had azrecd 
to grant a leaſe of part of the lands, the mortgagee or fe 
ſee, or the perſon with whom ſuch agreement had been 
made, need not claim their intereſt, but by the allowance 
of the jointreſs's claim their demands of her would be te. 
vived; and the caſe would be the ſame where incumbrances 
made before the jointure affe ct the eſtate limited in jointurt, 
and an agreement is made touching the manner in ubich 
thoſe incumbrances ſhall he ſatisfied. 
When the claim was allowed, the claimant was to er 
her jointure as againſt the publick, but not as agairſt tho 
who had any claim or title paramount; and the decrce d 
the truſtees ſays, that the claimart ſhall have her joints 
eſtate according to the intent of the ſettlement in 167", 
which the jointure was ſettled, and by that ſettlement 1t vi 
ſubject to the payment of debts ; and therefore the dect 
is tantamount to ſaying, that ſhe ſhall enjoy it ſu bject to fa 
proportion cf the incumbrances ; which proportion. s h1- 
ed and aſcertained by the award. * 


— 
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And the ſtatute 1 Annæ, — does not vary the caſe; 
for the appellant does not take his eſtate as a purchaſer un- 
der that ſtatute, but he is reſtored to it in his antient right, 
45 if he had never been attaint, and ſo are the expreſs words 
of the ſtatute 3 and therefore he ſhall have the ſame bene- 
ft and advantage as if he had never been attaint. 


But by the ſtatute of 1 Anne, a proviſo is added, that all 


adjudication and decrees of the truſtees are confirmed in the 
ſame manner as if the ſaid act had never been made; but 
this proviſo does not give thoſe decrecs any validity which 
they had not before, but only puts them in the ſame plight 
and condition as they were upon the ſtatute 11 & 12 W. 3. 
and therefore every body ſhall have the ſame advantage upon 
the eſtate allowed by any claim, as they might have had by 
the ſaid act 11 & 12 W. 3, | 7 

And this is ſo 4 fortiori becauſe no claim could have been 
made for the benefit of the award, which does not give any 
of the parties an intereſt out of the eſtate, but only appor- 
tions and aſcertains the payment of debts to which the eftate 
was ſubje& before. 

For theſe reaſons the decree in [reland was reverſed, and 
the appellant was allowed the benefit of the award. 
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caſe 1 34 | The King ver. Oſborn. 
Os b N Information in the nature of Quo WARRANTO wa 
pri 3 prayed againſt the defendant, who claimed to be 


the Mayer, mayor of the burough and port of Hythe in the county of 
e Kent, and upon the affidavits the caſe appeared to be this: 

3 ech The uſual day for the election of a may or of this borough 
frewzom, and port is the 2d of February, and upon the - 2d of Feb- 


and de- ruary laſt a court was aſſembled by Stokes the late mayor for * 
manding ad- 7 


that purpoſe. At the firſt meeting the orders of the haſt 


mittance, 


| are refuſed, court were read, by which it was ordered, that one Lake 


gue: ſhould be admitted to his freedom of the ſaid borough, pay- 
. 314 ing 50s. for his fine, and Lake being then preſent paid 5's. 
and was admitteda treeman of the ſaid borough ; the right 

to the freedom of the ſaid borough was either by birth, 

ſervice, marriage, or redemption, viz, The ſon of a tree- 

; man born fince the admiſſion of his father within the bo- 
rough, and being of 'full age, and being inhabitant and re- 

ſident within the borough, has a right to the freedom. So 
whoever married the daughter of a freeman, born within 

the borough ſince the admiſſion of her father to his freedom, 

being of full age, and inhabitant and reſiant within the bo- 

rough. So whoever had ſerved an apprenticeſhip to 4 
freeman, and whoever had been allowed by the Corporation 

to be admitted to their freedom upon a fine. Theſe being 

the titles to the freedom of the borough, after the orders 

read, and Lake, admitted to his freedom according to the 

[241] cuſtom, Stokes laid down his ſtaff, and then a horn vis 
ſounded to ſummons the freemen to the election of a nv 

mayor; upon which all who were before admitted to their 

freedom came, and fix others who were not admitted bit 

who claimed title to be admitted either by birth or mar 


riage, came and prayed to be admitted; upon which Stu 
| informed 
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inſormed them they came Irregulary, and that there ſhould 
de no admiſſion that day. Upon which they declared theic 
votes forone Auſtin, and then departed, _ _s 

The others proceeded to an election, and upon the poll 
Oſborn had 4 votes, and Auſtin 20; fo that Oſborn had the 
majority of votes admitted to their freedom, and Auſtin the 
majority, if the votes of thoſe fix, who demanded their 
freedom and were refuſed, were good. | 

And upon the opinion of PARKER Ch. J. Powis and 


PraTT, an information was directed againſt Oſbo?n, for 


that it the ſix were intitled to their freedoms, and demand- 

edand were refuſed, all that could be done on their py 

was performed, and they ought not to be deprived of their 

* votes by the tort of the mayor who would not admit 
them, | 

But Eyre e contra, for by ſuch a conſtruQtion all manda- 

mus's for their admiſſion would be ſuperfluous, and though 


h they have by birth or marriage a qualification to be admit- 
45 ted to theit freedom, yet no right to it is veſted in them 
f till their admiſſion, and till they have performed all that a 


freeman ought to perform to complete his freedom. 

And therefore it is not like the caſe of a copyholder upon 
whom a copyhold deſcends, and he may maintain in e- 
jectment and make ſurrender before admittance. 

But by the three other juſtices the information was 
granted ; but PARKER Ch. J. thought that if there had 
not been a direct refuſal, it would have been otherwiſe. 

Afterwards in the ſame term, according.to a propoſal of 
the Court, and by the conſent of the parties, feigned iſ- 
ſues were direQed to try if theſe ſix, or any of them, were 
intitled to their freedom, and whether Auſtin or Oſborn were 
duly elected, and proceedings upon the information were 
ſtaid till the trial of theſe iſſues. Vide poſtea 243. 


3” ©&S „„ $5 © 


before Baron Pal c, the caſe appeared to be this: 
The dean and chapter of Briſtol were ſeiſed of the rec- 
tory of R. and granted a leaſe to J. C. for three lives, the 
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«nd his heirs, in conſideration of natural love and affec- 
uon, and for divers other good cauſes and conſiderations, 


| [242] 


Daw ver. Newborough. In C. B. Caſe 1:5 


N Ejectment upon a ſpecial verdi& found at the aſſizes A comey- 
Ance cannot 
operate by 
way of co- 
venant to 


flee by leaſe and releaſe conveys to his eldeſt ſon Thomas ſtand ſeiled, 
where the 


intent of 


the party 
to who con 


veys ape 
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8 „s to the uſe of the ſaid Thomas for life, then to the uſe of 
fuch a cen- the heirs male of his body, and in default of ſuch iſſue to 
A ftrugion. the uſe of his ſon Joſeph for life, remainders to his heiry 
1 male, and in default of ſuch iſſue to the uſe of the leſſot 
| ; of the plaintiff. 

The leſſee had ifſue Thomas and Foſeph ; T homas had if. 
ſue, Mary, who was married to the defendant, and died 
without iſſue male; 7oſeph died without iſſue male; by 
which means the leſſor ot the plaintiff claims; and if this 
was a good conveyance to the leſſor of the plaintiff by way 
of covenant to ſtand ſeiſed was the queſtion. 

_  Serjeant PENGELLY argued that this conveyance ope- 
rated as a covanant to ſtand ſeiſed; and that the exility of 
the eſtate of the leſſee, who was only tenant for three lives, 
did not obſtrutt the title of the leſſor of the plaintiff. 
Intent of And afterwards Trin. 3 Geo. the Court gave judgment, 
_—_—— that this did not operate by way of covenant to ſtand 
the direc- ſeiſed. | 
don of uſes. King C. J. delivered the reaſons of that judgment, that 
; . 1 conveyance cannot operate by way of covenant to ſtand 
Moor 342. ſeiſed, where the intent of the party who conveys appears 
= 19 to be contrary to ſuch a conſtruction, for the intention of 
. "hen the party is eſſential to the direction of the uſes. But here 
2 Wilf. 75. the intent of J. C. appears to be, that the eſtates which 
(243] he limits by way of uſe ſhould ariſe out of the eſtate limit- 
og 237% ed to Thomas and his heirs, and then they can never enure 
5 by way of covenant out of the eſtate of the covenantor; 
Powelt os and to this purpoſe are the reſolutions in Cro. Eliz. 401. 
_ Gg. 1 Sid. 82, 2 Vent. 318. And when the eſtate is limited 
3 om to Thomas and his heirs, to the uſe of, &c. the ufe muſt of 
3 Hurr. neceſſity ariſe out of the eſtate of the feuffee, &c. to the 
049% a, uſe, & c. and therefore, if it be to the uſe of T homas and 
2 * his heirs, and after to the uſe of others, this will be an 
Cowp. 94. aſe upon an uſe which will never be allowed by the rules 
8 16. of law; for the uſe is only a liberty or authority to take 
Rep 435. the profits, but two cannot ſeverally take the profits of 
. Term ge land, therefore there cannot be an nſe upon an 
CP. 91. uſe. | 
3 But this is now allowed by way of truſt in a court of 
Th-re can- equity. 2 Black. Com. 329. N 


I not be an | 
i ute upon an uſe. Moor 529. 1 Leon. 148. 3 Salk. 386. 


Auſtin, 
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Auſtin verſus Oſborn. Caſe 1 36 


* an action upon the caſe, the plaintiff declared on 2 ante 
40. 


feigned iſſue directed by the Court of King's Bench, and Ws 
the iſſue was, whether the plaintiff or defendant was duly fons have a 
elected mayor of the port and borough of Hythe, one of right to 
the cinque ports in the county of Kent ; and upon the trial _ =_—_ 


at the aſſizes at Maid/lone July 1716, before the Lord tortious re- 


Chief Juſtice Pa RK ER, the caſe appeared to be this: fuſal of the 


By the charter granted to the corporation of Hythe, 14,11. __ 


March, 16 Eliz. the election of the mayor is to be on the thei: veces 
2d of February, annually, & aliguis major obierit ante fi- kr Ph ; 
nem anni, proximo die poſt notitiam, &c. a new mayor ſhall but 4 ere. 
be elected for the reſidue of the year. 9 Auguſt 1715, Mr, mony. 
Deeds then mayor died, & eodem die circiter undecimam ho- 
ram the horn was blown, which was the uſual rotice of 
ſummoning the court, and the officer was alſo ſent to ſum- 
mon all the burgeſſes of the corporation; upon which 20 
were aſſembled, and elected Stokes mayor for the remain- 
der of the ſaid year. | 

Upon the 24 of Feb. next enſuing, when the annual [244] 
election of the mayor is appointed by the charter, Oſborn 
and Auſtin were candidates, and the eleCtion 1s to be per 
jurat” & communitatꝰ. . 

After the Court was aſſembled, one Lake (who at a 
former court had been ordered to be admitted to his free- 
dom upon the paying a fine of 50s.) paid his fine and was 
ſworn in a freeman, and took the oaths of allegiance and 
ſupremacy, and then the other officers of the corporation 
were continued and ſworn in, and then Stokes the mayor ſaid 
that he would proceed to the election of a new mayor. 
Some perſons preſent ſaid that there were others who 
would take up their freedom; to which Stokes replied, that 
he would not do any buſineſs that day except electing a new 


mayor, and then laid down his mace, and the horn was 


blown to ſummons the freemen to the election of a mayor. 

Then Tournay, Brockman, Geo. Kennet, Richard Kennet, 
Symnds and Rand, who claimed a right to be admitted to 
the freedom of the port and borough of Hythe, entered the 
court and demanded their freedom, and tendered 15d. which 
was the uſual fine paid for admittance, and prayed to be ad- 
mitted, but Stokes refuſed them; upon which thoſe fix 
perſons declared their votes for Auſtin, and were excluded 


the Court, | 
The 


_ — 
i a 9 


r 
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The right to the freedom was by birth, by marriage and 
by fine; and it was allowed that Geo. Kennet had a right ty 
his freedom, and though the right of the ethers was con- 
troverted, yet by a verdict found the ſame day upon x 


feigned iſſue in another action it was found that they al 


had right to their freedom. | 

After excluding thoſe fix the court, they proceeded to 
the election of a mayor, and there were 24 vctes for the 
defendant Ofvorn, and. 20 for the plaintiff Auſtin, beſides 
thoſe ſix who were exeluded, ſo that if thoſe fix were 
good votes Auſtin was elected, otherwiſe Oſborn was eled. 
ed, and after it was conſented that a caſe ſhould be made, 
and this matter argued, the Chief Juſtice delivered his opi- 
nion, that thoſe ſix ought to be reckoned as good votes for 
Auflin, and that he was duly elected. 

And the Chief Juſtice Cid that it was not improper to 
take notice how Stokes became mayor; for the queſtions 
here are whether there does not appear in this cafe ſuch 
a pattiality as to make the election of the defendant void? 

Secondly, If the votes of the fix ought not to be al- 
lowed, by which the election of the plaintiff. would be 

ood ?. 
. As to the firſt matter, the election of Stokes was not 
made purſuant to the direction of the charter, and though 
his election was not void, yet his being elected in ſuch a 
manner, ſhews the intention of continuing the office in one 
party. | 

As to the other, the fix votes excluded ought to be a. 
lowed ; for it does not appear that there was any doubt of 
their"right to be admitted freemen, but it appears that they 
were intitled to their freedom; and there did not appear to 
be any doubt of it on the 2d of Feb. for the mayor dots 
not give that as a ground for refuſing them, but ſaid he 
would do no more buſineſs that day; then if they had a 
right to their freedom, and the court had no doubt of it, f 
they had done all that was in their power in order to be ad- 
mitted, the tortious refuſal of the mayor does not make their - 
votes void, for admittance is only a ceremony introduced 
and uſed for more order and regularity. * 

The caſe of a tender and refuſal, which amounts to pay- 
ment, is vcry appoſite to this matter, 1 Inſt. 200. Litt. 
Rep. 33, 34. 3 Salk. 344. 2 Salk. 623. 1 Wil. 
117. 2 

ll 


* 
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If a copyholder, to whoſe uſe a ſurrender is made, 
prays to be admitted in court and is refuſed, he ſhall be 
tertenant againſt the lord, though the lord does loſe his 
fine. | 
If a man approaches as near as he can to the lands, this [246] 
amounts to a livery. Litt. ſed- 

And the caſe here is ſtronger, for it appears that the 421. &c. 
corporation had at that time power to perform the cere- ' 08 * 
mony, and there can be no reaſon why they did not per- 2 Blackſt. 
ſorm it. | 316. 

This is not properly to be conſidered as between the 
plaintiff and defendant, but between the perſons excluded 
andthe corporation, and then what cauſe can there be for 
refuſing their votes til] admittance ? 

On the part of the corporation nothing but matter of de- 
cency; on the other part it would be manifeſt injuſtice if 
their votes ſnould be rejected; and where the competition is 
between a defect in point of decency on the one part, and 
manifeſt injuſtice on the other, there can be no queſtion 
which ought to prevail. 

But the Chief Juſtice, after declaring his opinion, ſaid 
he would not preclude the defendant from taking the opi- 
nion of the Court, and therefore as he was of ſuch opinion 
he could not in juſtice permit the defendant to continue in 
his office, yet he would order that, if upon motion by the 
defendant in court the firſt week of the term the court 
ſhould be of a contrary opinion, the inſignia of the office 
which were now by rule delivered to the plaintiff ſhould be 
redelivered to the defendant ; and a rule was made accord- 
ingly. | 

This matter was touched on in Court upon a motion for 
an information, Trin. 2 Geo. and then Chief Juſtice PARKER 
Juſtice Px Ar vr, and Juſtice Pow1s were of the ſame opinion 
which the Chief Juſtice now delivered, but Judge ErRE 
was of a contrary opinion. 

Mich. 3 Geo. the poſſeſſion of the office and inſignia of 
mayor heing reſigned to the plaintiff according to the rule, 
and the Court in Trin. term being of the ſame opinion with 12471 
the Chief Juſtice, the defendant would not be at the charge 
of arguing this point, but ſubmitted, that judgment ſhould 
be given againſt lim; and upon ſuch ſubmiſſion the Chief 
Juſtice ſaid, that the matter was worthy of being argued ; 
and he ſhould be ſatisfied to have it argued ; but he had 
conſidered the caſe, and was of the ſame opinion now as 
lie was at the aſſi zes. 7 | 


Loveday 
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| Cafe 133 Loveday. verſus Solomon Mitchell. In C. B. 


When the EPLEVIN. The defendant avows the taking of the 
defendant. goods as the goods 1f/ius Solomonis, and conclude 
5 with petit judicium & retorn, &c. To which the pfaintiff 
nulance, and demurred, and ſhewed for cauſe, that the defendant did not 
av. that traverſe the property of the plaintiff. | 
wah e Serjeant CHESHIRE urged that he ought to make ſuch 
. it traverſe; for when the plaintiff had alledged a property in 
\ ems to be himſelf, if the defendant afterwards alledges property in 
eee himſelf, or in a ſtranger that denies the property of the 
traverſe, Plaintiff only by inference and argument; but he ought t, 
deny the plaintiffs property in direCt terms, and ſo are al 
the precedents; with this difference, that in ſome caſe 
the defendant alledges property in himſelf or another, with 
a direct traverſe; and in ſome caſe the plea is, that the 
property is in the defendant, and not in the plaintiff, which 
is tantamount to a traverſe; for the words & non make 1 
traverſe. 1 Sand. Serjeant SELBY replied, that the pre- 
cedents were both ways. Hern's Plead. 4. 1 Brown' 
Ent. Pl. Gen. — Mod. Ent. 200. 
[2 J And per cur”, It will be good both ways, and there ſeems to 
4") be no difference; for the defendant might have pleaded pro- 
perty in abatement or in bar, and it would have been gool 
without a traverſe, and upon that iſſue ſhould havebeen join- 
ed. And therefore when the defendant makes cogniſance, 
or avows that the property is in the defendaut, it ſeemsto 
be ſufficient 3 for the defendant cannot conclude to the 
country, but the plaintiff ought to reply, and upon that 
. replication iſſue . ſhall be joined, and the property of the 
plaintiff muſt be proved. 


Caſe 138 Anonymous. In C. B. 
If the jury THE Poſica returned ſaid, that ſeven jurors of the prin- 
e nt cipal papel appeared, and five tales were added, and 


ſires fora then ud jurator” ſimul cum aliis de circumſtan' jura ex af- 
view, there ſenſu partium & per mandat* juſticiar' jur? pred” a verdict 
N ere ſuper exit” pred” dand” certis de cauſis exonerent & Alexanin 
fa-ias de Saunders ultimus jur” præd' retrahe? Afterwards thete 
novo. was a diſtringas with decem tales, for the ſame jury at tht 

next aſſizes, and at the next aſſizes the iſſue was tried b 


the ſame jury. a 
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And it was moved in arreſt of judgment, that here was a 
miſ-trial, for there ought to have been a venire fac de novo, 
and not a diſtringas with Decem Tales, for the ſame jury 3 
for by the ſtatute ) & 8 W. 3. there ſhall be a venire de 
12, unleſs in caſes of a view. | 

Secondly, The jury here were totally diſcharged, and 
then there muſt be a venire fac? de novo; for the words are 
expreſs, that the whole jury ſhall be diſcharged, and the 
ſubſequent words quod ult” jur' retrabetur are impoſſible, for 
all were before diſcharged, and then none of them could be 
afterwards brought back again. | 

Thirdly, The entry is upon the latter poſea, where Abra- 
zam Saunders is mentioned, not Alexander Saunders, and ſo 
one was withdrawn who was never ſworn. 

For which Serjeant CHESHIRE anſwered, that the cauſe 
was ſent to a view, and therefore was within the words of 
the ſtatute, | ; | 

And tho' the entry be qued certis de caufss the jury was 
diſcharged, and it does not appear by the entry that this 


was intended for a view ; yet this may be explained to the 


ſatisfaction of the Court, and need not be mentioned in the 
entry; for the entry is in the ſame manner as the entry was 
before the ſtatute; for it is ſufficient- to ſay, quod certis de 


cauſic exonerant”, without mentioning what cauſe ; but here 


by the ven” fac” it appears, that a view was intended at firſt, 
for the venire ſays quod habeat' jur” (quod ſex vel plur” habeant 
viſum) by which it appears, that this ven' fac was agree- 
able to the ſtatute of 4 & 5 Anne, c. 16. which allows a 
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view before trial; but becauſe only. two of the jurors had 


viewed the premiſſes, as appears by the return of the ſheriff 


upon the venire fac; it was agreed, that the cauſe ſhould: 


be ſent to a view, as appears by the rule of aſſize, now 
made a rule of court. This then being the reaſon of the 
withdrawing a juror; and the diſcharge of the others will 
be within 7 & 8 W. 3. which allows a diſtringas with 
decem tales in caſes of view; and then the entry here quad 
ut ju“ retrahetur ſhall be tranſpoſed, and placed before the 
words which diſcharge the jury. | 

And per cur,” If iflue is joined, and at the aſſizes when 


the iſſue comes to be tried, and view is conſented to, and 


one juror withdrawn, and the others diſcharged, for that 
reaſon, by the ſtatute 7 & 8 W. 3. there need not be a ve- 


ure fac” de nove, but it is ſufficient to have a diſiringas for 
the 


* 
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the ſame jury with decem tales at the next aſſizes. Then 
when the ſtatute 4 & 5 Annæ, c. 16. allows a view before 
trial, and directs a venire fac for that purpoſe, and there he 
To view had, there may be a view afterwards by conſent x 
the aſſizes; and if the jury is diſcharged for that reaſon, 
there is no need of a ven fac* de novo. But it is proper 
that the entry upon the roll ſhould be, that the jury wa 
diſmiſſed for that reaſon; and as the uſage has been other. 
wife fince the ſtatute, that may excuſe the omiſſion here; 
yet the Court ordered, that for the time to come ſuch entry 
ſhould be made. | 

As to the other objection, the Court thought the word 
ſhould be tranſpoſed, and conſtrued that a juror was with. 
drawn, and the reſt of the jury diſmiſſed ; for if they were 
all diſcharged at firſt, it would be impoſſible that any « 
them Mould be withdrawn afterwards: And for theſe res 
ſons the exceptions were diſallowed by the Court. 


— 


4 59] Jchannes Abrahat ver. Johannem Bunn. In C. B 
aſe 139 | x 


22 = ; EBT upon bond, with condition that the defendant 
p'aintiff's | ſhould pay 5ol. to one Eyres, on ſuch a day, and 


nene in- ſhould indemnify the plaintiff who was bound with the de. 
OY fendant in another bond to Eyres for the payment of tle 
amendable ſame ſum. | | 
after ver⸗ The defendant pleaded Solvit ad diem. 
der without The plaintiff replied, quod pred” 2 Bunn non ſuit 
defence. P 15 | ; 
frout idem Johannes Bunn ſuperius allegavit, & hoc petit qui 
inquirat” per patriam, & pred” Fohannes Abrahat ſimiliin, 
where it ſhould have been pred” Johannes Bum ſimiliter. 
After verdict for the plaintiff, without any defence made 
by the defendant upon whom the iſſue lay, it was moved in 
arreft of judgment by Serjeant SeLBY, that they relied on 
that miſpriſion, and therefore made no defence; and thut 
the ſtatute 17 Car. 2. c. 8. does not extend to this caſe, 
for that aids a miſtake of the name where plaintiff or defer 
dant has been right named before, only where that might be 
| ſhewn for cauſe on a demurrer ; but that could not be done 
Vide ſtat here. To which the Court agreed. | 
I Ed. 3. e. Rut it was amendable by 8 H. 6. ca. 12 and ca. 15. and 
9 Hen. s, 32 H. 8. —and for that was cited 1 Roll. Abr. 199. pl. 2 
ca. 4. 2 Cro 502, 587. And of that opinion was the Couf, 


Gilb His, 
Pigzot 
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C. B. ito, and it was amended. 


De Term. S. Trin. 2 Geo. 1. 


Figgott verſus Sir Henry Penrice & ux In Canc'. Caſe 140 


PON a bill brought for an account of the real and The ſame 
» perſonal eſtate of —, The caſe appeared to be fances 8 
this: | | ought to 
Sir John Spencer died without iſſue and inteſtate, by —— ney 
which means his eſtate deſcended to his four ſiſters, Eixa- e 
er Gore, mother of the defendant's wife, which Elizabetli good revo- 
was dead, and the defendant's wife her heir, Suſanna Nelſon, cn 2 <- 
Ame Meredith, and Alice Piggott, wife of the now plaintiff, | 
After the death of Sir Jon Spencer, viz, 9 Feb. 1712. prevented 
./ Nelſon made and duly executed her will in the preſence ws — 
of three witneſſes, and thereby deviſed in theſe words, 3 
nale my niece executrix of all my goods, lands and chatt- (2511 
e and died; after her death the plaintiff and Alice his 
wife being ſeiſed of one fourth part as parcener, of , a third 
part of S. Nelſon's ſhare as coheir to her, (for the ſiſters 
Ame and Alice, and the wife of the defendant, being the 
davghter of Elizabeth Gore, the other ſiſter were coheys 
to F. Nelſon, if no eſtate paſſed by her will,) levied a fine of 
the third part of the manor, &c, which was the eſtate of 
Sir John Spencer, and by deed declared the uſes to the plain- 
tiff and his wife for their lives, remainder to the right heirs 
of the plaintiff, with a proviſo, that the plaintiff and his 
wife, or the wife alone notwithſtanding her coverture, by 
deed or writing, atteſted by three witneſſes, not being me- 
nial ſervants, might revoke the uſes of the inheritance after 
the life of the pkintiff, and limit new uſes. Afterwards 
lice Piggott being ſick wrote a letter, dated'24 Jan. 1713, 
to Mr. Edwards, who prepared the ſettlement according to 
the fine, and deſires that he will prepare a deed with 
ſpeed; that ſince ſhe hath a power of revocation, and was 
unwilling the firſt deed ſhould be made as it is, and uſed ar- 
guments againſt it, and was diſſatisfied in conſcience about 
It, there might be an alteration, till when ſhe ſhould not die 
ſatisfied ; © for we all know my ſiſter Nelſen's meaning, and 
[ive the inheritance of that part to my niece Gore, who was 
tne daughter of my eldeſt ſiſter ;” and on the back indorſes 
lat he ſhould keep it ſecret. 5 
This letter was ſent to Mrs. Meredith, with a deſire that 
ſhe would read it, then ſeal it up ; and then it was delivered 
to Mr. Edwards, About the end of January, Mr. Edwards 
| Q | communicated 
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leave 20l. per annum to augment the poor living of Offty, 


know that the deeds were prepared for the charities, and 


his letters. 
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communicated the contents to the plaintiff, and in the be. 
ginning of February ſent a letter to Mrs. Piggott, by which 
he deſired to know, whether ſhe would have the eſtate lj. 
mited to her niece and her heirs ; if ſhe ſhould die without 
iſſue, or under age, if ſhe would not in that caſe augment 
her charitics, for by the letter ſhe ſaid alſo, that ſhe would 


and 10). per annum for the poor apyrentices. - 26 Feb. Mr. 
Edwards wrote another letter to Mrs. Higgott, to let her 


deſired to know who ſhould be the truſtees. 10 Mar. Mrs, 
Piggott died, and Mr. Ec wards in his examination depoſed, 
that when he acquainted Mr. Piggott with the contents > 
the letter he received from his wife, Mr. Piggott did not, 
:s he knows, propoſe any method, or uſe any means to 
hinder any revocation or new deed of ſettlement : and that 
he received no other orders, and no anſwer to either f 

It was now inſiſted upon, that the words, “I make my 
niece executrix of all my goods, lands and chattels,” amount- 
ed to a deviſe of the lands to her, for otherwiſe the word 
lands would have no ſignification, for the teſtatrix was poſ- 
ſeſſed of no leaſes; and it was urged, that her intention 
appeared by her declaration to the witneſſes, to whom ſhe 
ſaid, that if ſhe had never ſo much, the whole ſhouldgo 
to her niece, and that Mrs. Piggott and Mrs. Meredith 
ſhould not be a groat the better for what ſhe left; and this 
wis confirmed by Mrs. Piggett's letter; and though parol 
declarations ſhall not he allowed to inlarge the words of 1 
will, yet they may explain words which are otherwiſe am- 


biguous. But on the other fide it was inſiſted, that no in- eq 
t ntion here appeared further than to make her niece execu- if 
trix; and an heir ſhall not be diſinherited but by exprels wi 
words Tha", the addition of gouds, lands, and chattels, i it 
only an enumeration of the particulars which ſhe ſhall hare 4 
as executrix; and the word lands, being inſerted among Wa 
perſonal things, ſhall he conſtrued only of things which ſhe anc 
could take as executrix ; as in the cafe of Wilkinſon verſus Wo 
Merryurather, Cro. Car. 447, 449. And if the teſtatri 2 
bad no leaſts, yet ſhe might intend to have ſome; ot i 00 
not, the import of the word may be, that ſhe ſhould have the 
the rents and emblements of the land; as where there 151 mp 


levari” fac de terris & cata'lis, the ſheriff may take the cor 
upon the ground and other chattels ; and a parol declara 
tion ſhall never be allowed in the expoſition of a will. 


* 
1 
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And of this opinion was the *maſter of the Rolls, but 
would have allowed a trial at law, if Mr. Cowytr and 
Mr. VERNoN would defire it, but they did not. 

It was then inſiſted, - that this letter of Mrs. Pigtott a- 
mounted to a revocation in equity, for it ſhewed her inten- 
tion that there ſhould be a revocation, which ſeems to 
have been obſtructed by the plaintiff; for Mr. Edwards was 
his agent, and was deſired by the letter to be ſecret ; after- 
wards he communicates it to the plaintiff, and though he 


[253] 


depoſes that he doth not know that Mr. Piggett did propoſe _ 


any method or uſe any means to hinder, &c. yet the man- 


rer of penning his depoſition is ſuſpicious : and when he 


was defired to prepare a deed for the revocation with ſpeed, 
he did nothing, nor wrote any anſwer till February, and 
then defired to know if the eſtate.ſhould be to the defendant 
and her heirs, when the letter had mentioned that the inhe- 
ritance ſhould be ſettled on her niece; and it does not ap- 
pear whether his letter ever came to Mrs. Piggott; but the 
delay ſeems to be affected, and Mr. Piggott muſt neceſſarily 
be ſuppoſed the cauſe of it. But the maſter of the rolls 
would not allow this to be a revocation, for there was no 
proof that Mr. Piggott hindered the execution of the re- 
vocation if his wife would execute it, but at the ſame 
time he declared that Mr. Edwards was culpable ; and if 
it had been proved that Mr. Piggott had hindered any body 
from coming to his wife, or prevented the xeeution, or 
obſtruQed the ingroſſing of the deed of revocation, he 
would have allowed it as a good revocation againſt him; 
but this not being proved, the ſame circumſtances ought to 
be proved to be performed to make it a good revocation in 


equity, as were requiſite to make it a revocation at law, for 


if all the circnmſtances of the power are not purſued, it 
vill not be a good revocation in equity or at law; and ſo 

it was reſolved in the caſe of Bath and Mountague. 
Afterwards 19 May, Eaſter Term following, this cauſe 
Va; heard before Lord Chancellor Cow y Ex upon an appeal, 
and the former decree affirmed. As to the deviſe in- theſe 
words, viz. ., make my niece executrix of my goods, lands 
"nd chatt-ls,” he thought there was no ground in any Court 
conſtrue that a deviſe of the land, or to ſubje& land to 
e payment of debts ; for the will begins with an expreſſion 
MFoper for a deviſe of lands, viz. © I make my nizce exe- 
ix,“ which has nothing to do but with the perſonal 
ate; then when ſhe adds cf all my goods, lands and chattelt, 
Q 2 that 


De Term. S. Trin. 2 Geo. 1. 
that is only an enumeration of the particulars which fhe 
ſhall take as executrix. And the term /ands is not inſigni- 
- _ ficant, for it imports that ſhe ſhall take the rents of the 
lands, but does not amount to a deviſe of the inheritance 
of the land, for the law will not permit an heir to be diſin- 
herited by implication. | 
As to the revocation, the letter does not amount to that, 
for though perhaps her intention was to favour her niece, 
and there was a delay or negle& in the agent Mr. Edward, 
with, a deſign to favour his friend Mr. Piggott, yet this en. 
deavour of hers without any thirg done in purſuance of it, 
and without purſuing the circumſtances of the power, wil 
not amount to a revocation; when a perſon confines his 
power to particular circumſtances, it is done with a deſign 
to prevent his being ſurpriſed. ' | 
Vide ſtato Tf a deed of revocation had been prepared and ready to 
29 Car. 2, have been executed, but three witneſſes who were not me- 
cp. 3. nial ſervants could not have been got, and this by Mr, 
Piggott's means, perhaps it might under ſuch circumſtances 
have been allowed a revocation, a 
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James St. Amand wer. Barbara Counteſs Dowager Caſe 141 
of Jerſey, Adminiſtratrix of Edward Earl of 
Jeifey, & ar; - | 


Abr in the Exchequer was brought by the plaintiff on A voluntary 


behalf of himſelf and other bond-creditors of Edward bad pn 
Farl of Ferſey, . againſt the defendant his adminiſtratrix, A 
Milian Earl of Jerſey, his ſon, Hen. Villers, Eſq. his ,.rwarge, 
younger ſon, an infant, by his guardian and other truſtees io a c urt. 


{ur the ſaid infant, ſetting forth, that Edward Earl of Fer- * N . 


{ty was indebted by bond 30 May 1709, to plaintiff in the 


penalty of 7000l. for payment of 3500l. and intereſt, and 
to Eliz. Harris, by bond 20 May 1709, in 4ool. for pay- 
ment of 200l. and intereſt, and being (or one Richard Top- 
lan in truſt for him) ſeiſed in fee of two fee- farm ren one 
ct Jol. 3s. 4d. the other of 2l. 5s, 8d. ſubje& to 40l. an- 
nuity to Rachel Maſon for her life, he and his truſtees by 
leaſe and releaſe 1 & 2 June 1710, for natural love to the 
fad H. Villers convey the ſaid fee-farm rents to his eldeſt 
ſon Lord Dartmouth and Lord Bathurſt and their heirs, in 
ruſt, after the death of Eliz. Maſon, to ſell, and the mo- 
ney raiſed by the ſale to diſpoſe of in an annuity or place 
ir his life, and if he died betore any ſale could be, in truſt 
lor himſelf and his heirs. ELF 
And after this ſettlement Edward Eail of Jerſey becomes [256] 
ndebted to others on bond, and died Sept. 1711. without 
perſonal aſſets ſufficient for creditors ;z and the ſcope of the 
bil was, to ſubject the ſaid fee-farm rents to the bond- 
— in like manner as if they had deſcended to the 
ir. | 
Mr. VĩRNON by his opinion 9 Feb. 1715. had declared, Deviſe of 
that the conveyance being voluntary, and for the benefit of und, ren 
cul, 
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| © fradulent à child, will be deemed fradulent as againſt bond - creditor; 

— and the ſtatute made for relief of bond-creditors againſt 

3 fradulent deviſes goes upon the ſuppoſition, that à volun- 

Will S Na: tary conveyance would have been made fradulent at lau, 

ry, ea. 14. That if there had been no bond-creditors at the time of the 

conveyance, it might have created a doubt, whether it had 

been done to defeat bond-creditors ; but there being debu 

then owing by bond, he thought it would be void, even 

againſt bond-debts contracted after, or that if it were 

otherwiſe, it would come to the ſame thing, ſince the eſtate 

| in queſtion is not ſufficient to anſwer the bond-debts prior 

z to the conveyance ; and if neceſſary, the latter bond-cre. 

'F ditors would be admitted to ſtand in the place of the prior. 

1 bond creditors, and the aſſets ſo marſhalled, that all might 
| receive a ſatisfaction as far as the aſſets will extend. 

* And agreeable to this opinion 22 Feb. 1716, the Court 

= decreed, that the fee-farm rents ſhould be ſold for the be. 

i nefit of the bond-creditors, and that the truſtees ſhould all 


; join in any conveyance to be made for that purpoſe. 


* 


| Termino Paſch. 


/ 


3 Geo. 1. In B. R. 


. may [257] 


Reeves ver. Trindle alias Trundle. Ca e 142 


N ArrEAL or MurDer was brought by the plaintiff, Were the 


as brother and heir of Gerard Reeves, by writ againſt Court 
William Trundle, returnable in the King's Bench « die Paſch. 1 ; 
in quind? dies, and teſted 22 Martii; and on the fiſt day of , « writ of 
the term, the plaintiff being an infant was admitted by his appeil tor 


guardian; and becauſe the ſheriff of Suſſeæ did not return murder, ap- 


was granted againſt him to make a return of his writ, aud Napa 
on the next day, (viz.) the ſecond day of the term, a habeas , *! "x 
corpus was granted by Rule o Court to have the priſoner .p.init ap- 
cum cauſa capt? & detention returnable die Martis prox” poſt ve * an 
nenſem Paſch. and upon the day of the return of the habeas ©# 90 mnt 
gu, the priſoner was brought into Court, and the writ 

of appeal aud habeas corpus with the returns to them, were 

delivered into Court by the ſheriff and read; and becauſe 

the return to the writ of appeal was paratum Habeo, which 

clerred to the firſt day of the term when the writ was re- 

turnable, though the priſoner was brought into Court upon 

the habeas corpus die Mart” poſt menſem Paſch. the Court di- 

rected that the priſoner ſhould be brought to the bar again 

by rule two days after, and in the mean time the Court 

would conſider whether it would not be proper to return on 

the writ of appeal, /anguidus in priſond, and to have a habeas _ 

corpus licet languidus returnable on a day appointed by rule 


f Court, to bring the priſoner to the bar again; but on [258 ; 


enfideration i: was thought properer that.on the writ of 

ippeal the return ſhould be paratum habeo, Fr. ſor the whole 

term is but one day in law, and therefore when the priſoner 

u brought into Court by the ſheriff, that has relation to the 4 
day of the return; and though a habeas corpus was granted, 

upon which he was brought into Court, yet that was not 


any regular proceſs in the action upon which the appellee 
- 25 . 


; g ; Bn ;e.lant ray. 
lis writ, nor had the body of the appellee in Court, a rule he ad antes 


„ 


De Term. Paſch. 3 Geo. 1. 
was brought into Court, for when he appeared he appeared 


on the writ of appeal. | 
And a precedent was cited — Anne, when Hol r wx 
Chief Juſtice, where the proceedings were 1n the ſame man- 
: ner, viz. the writ was returnable the firſt day of the term, 
and the priſoner not being then brought into Court, a habear 
corpus was granted for a day ſubſequent, and on the return 
of that, the priſoner came into Court, and the ſheriff re- 
turned to the writ of appeal parat* habeo as here, and then 
the priſoner was arraigned ; and the ſame manner of pro- 
| ceeding was now approved of by the Court, and the pri- 
t ſeoner being brought to the bar was arraigned in French on 
| the writ of appeal, | | 
[| | The defendant by his counſel demanded eyer of the writ 
1 and the return, and had time given him by agreement of the 
4 party, to conſider of his plea till the laſt day of the term. 
7 | On the laſt day cf the term the priſoner was at the bar, 
A and the appellant and his guardian being called to appear in 
| ; | Court, the priſoner pleaded in abatement of the writ, that 
P is addition of degree or myſtery was omitted; and having 
alſo demanded oyer of the habeas corpus and the return de- 
murred to the count, and pleaded over to the felony. 

But this ſeems to be improper, for the habeas corpus was 
not any proceſs in the action, neither had the appellant 
made any count, for the defendant was only arraigned. 

6 But becauſe there was that miſpriſion in the writ of ap- 
1 eee peal, in which the appellee was named William Trindel alias 
4 | eeflary. Trundel de F. in Com' Kent, without any addition for his ſtate, 
N Oro. Jac. degree or myſtery, it was prayed that the writ and the pro- 
Hf 8 580. ceedings thereon might be quaſhed, and that the defencant 
4 who was before committed to the marſhalſea, might be now 
1 12591 charged by bill as in cuſtod mar B. R. for by the ſtatue 1 
H. 5. c. 5. in writs original, appeals and indictments, there 
muſt be given to the name of the defendant the addition ef 

his ſtate, degree or myſtery, and the town or place and 

county where reſident ; and if any be outlawed when ſuch 

No addition addition is omitted, the outlawry ſhall be void, and the 
neceſſary proceſs before outlawry ſhall be abated on the exception of 
where pro” the party; and therefore where ſuch omiſſion appears to 
1 8 doch the Court, and the party takes exception for want of ſuch 
nt lic. additlon, the Court may ex officio quaſh and abate the pro. 

| 1 Salk. 5- ceſs where ſuch omiſſion is. And here the Court quaſhed 

| | all proceedings on the writ of appeal by rule. * 

0 
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And afterwards the appellant was admitted by guardian to 
proſecute his appeal by bill againſt the appellee in cu/tod* 
nr”, and the appellee was arraigned in French per bill, and 
the defendant had time allowed him to conſider of his plea 
till the 2d day of the next term, func pro nunc, for there 
could be no imparlance, 

And this proceeding ſeems to be warranted by former Manner of 
caſes, for an appeal = be purſued by writ or by bill in the ate in 
King's Bench. Stamf. Pl. Co. 646. b.. H. P. C. 179. 2 2 Hawk. 
Inſt. 420. Stat. 3 H. 7. And therefore if it be commenced 232 
by writ, but the proceedings on the writ are annulled with- 44 — 
in a year, and the party be in the cuſtody of the marſhal of Sbian. 534 
the King's Bench, the appellant may afterwards proceed Summa:y 
wainſt him by bill; and ſo was the caſe between Watts and gte 6 
Brains, where the appeal was by writ directed to the war- 1) Ed. 4.13. 
cen of the Cinque Ports, returnable in the King's Bench, 4 lat, 180. 
zpainſt the appellee, for a murder committed in the Cinque 2 
Ports, and therefore it was directed to the warden, and not miy be 


to the ſheriff; the writ was quaſhed, and the appellant pro- e mene d 


ſecuted the appellee by bill, as in the cuſtody of the mar- 8 


ſhal; upon which bill he was tried and hanged. Cro. Elx. 6. Eyre. 2 
Yelv. 13. Co. Ent. 59. So where an appellee was ar- Hauk P. C. 
raigned upon bill before the Juſtices of gaol-delivery and 3: 
removed here, the ſame proceeding being irregular were [260] 
cuaſhed, and the priſoner was arraigned de novo by bill in Kelw. 152. 
cod" mar', Paſch. 8 Anne, B. R. Smith verſus Bowen, vide * mt. 418. 
Armſtrong verſus Liſle, 1 Salk. 60. and though it was de- Jone 41s. 


nied when there was a declaration againſt the appellce be- 1R-11. abr. 


ſere the Juſtices of gaol- delivery, yet then it was agreed it 4 8 
might have been ſo, if they had not declared. 2 Roll. 478. % 
do in Holland's caſe, Cro. Eliz. 605. where it was denied, Laa. 557. 


+ th ; | lae okinn, 670. 
It was chiefly inſiſted on as the reaſon, for that the appellee rape gy 


vas not in the cuſtody of the marſhal, and if there is not x.iy. 89, 
a declaration by bill againſt him cannot be. | _— 

| ar! 5 
Ciſes B. R., 108, 109. 169, Holt 63. 1 Roll. abr. 681. Skinn. 634. 2 Hawk = 
| Bic, abr. 123, 128, 2 Ld. Raym. 1290. 1 Salk. 64. | 


Huſſey verſus Huſſey & al'. In C. B. Ca<e143 


VARE IMPEDIT againſt Join Huſſey and John Bag- Plex i1 a» 


well, clerk for the church of D. in Devonſhire : The ee 


Ceteridant Bagwell pleaded in abatement, that in the county and repug- 


Deren, there were two perſons named John Bagwell, ſen, nant, where 
| | clerk, i lays that 


there are 


von »f the 
ſame name 
without di- 
ſtinction. 


„ sag 
Ante 259. 
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clerk, and John Bagwel!, jun. clerk, and that there is no di. 


two jerlons tinction made; and by the affidavit according to 4 & 5 Ann. 


in com' De- 


c. 16. Jon Bagwell of d. in the county of Cornwall, clerk, 
maketh oath that he hath a ſon John Bagwellof D. clerk, &c. 

And it was now moved, that this plea ſhould be rejected 
as frivolous, for by the ſtatute 4 & 5 Ann. 16. dilatory pleas 
ſhall not be received in any Court of Record, unleſs the 
defendant by affidavit ſhew the truth thereof, or ſhew ſome 
probable matter to the Court to induce them to believe that 
the fact of ſuch plea is true; here the fact of the plea is, 
that there are two perſons in the county of Devon named 
Fohn Bagwell, clerks, but the affidavit only ſays, that Joh 
Bagwell, clerk, hath a ſon named Fohn Bagwell, clerk, but 
the father is named of A. in the county of Cornwall, and it 
does not appear that he was of Devonſbire, but only that 


the ſon is there. 


Secondly, This plea is not pleadable in this action, for 
there need rot be a diſtinction of names but in aQtion 
where proceſs of outlawry lies, or in aſhſe where an attach. 
ment goes againſt the defendant, and the recognitors appezr 
the firſt day of the return of the writ, and the defendant, 
who pleads that there is ro diſtinction of the name given 
him, pleads alſo to the aſſiſe, and therefore there is no delay. 

But where the action gives ſuch a deſcription of the de. 
fendant as diſtinguiſhes him from all others of the ſame name, 
there is no need of any diſtinction of ſenior or junior, as in 
debt upon a bond ; for the defendant is diſtinguiſhed by the 
execution of the deed, and if he did not execute it, he 


may plead non eft factum. R. 9 H. 7. 21. b. 


So in dower, or præcipe quod reddat, there is no need of the 
diſtinction, for the ſummons muſt be of the terant of the land, 
and if another be ſummoned he may diſclaim. L. 5 Ed. 4. 25.2. 

So here the ſummons is only againſt the diſturber or clerk 
inſtituted to the church, and if he be not truly ſummoned, 
the judgment upon the grand diſtreſs will be avoided, Searle 
ver. Long, Mod. Rep. 248. If he be ſummoned he receives 
no prejudice, and he is ſufficiently deſcribed by his being 
the diſturber. | | 
So there is no need of any diſtinction when the defendant 
himſelf appears, as here. 39 H. 6.46. 27 H. 8. 1. 

But upon this matter the Court gave no opinion, but fer 
want of a proper affidavit the plea was rejected; and the 
Cuirr Jos ric ſaid that the plea was in another reſpect 
repugnant, becauſe it ſays, two perſons in the county of 
/ ven were named Jen Bagruell ſen, and John Bagwell jun. 

ä | N. B. Tie 


dif. 


* Ls Th. Af. ; MR. 
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N. B. There is no need of any diſtinction but where [262 
there is father and ſon of the ſame name. 44 Ed, 3. 34. b. 


33H. 6. 33, 34 39 H. 6. 46. a. 


v5 Anonymous. | Caſe 144 ; 


CTION for words, (viz.) „I never forged any man's Wh 
hand 9 but you are a fe of ging 1 ogue.” never on 
And it was moved in arreſt of judgment, that the words ed any rnans 
werenot actionable though ſpoke of an attorney, and a ver- band, but 
ict found for the plaintiff. | g 
For to ſay you have forged my hand without any thing more rogue,” 
is not actionable; by Gawdy and Wray, 2 Leon. 231. So why poke 
if a man ſays you are a forger, without ſaying what you „ 
forged. | Kh actionable. 
And in all caſes where the words do not ſhew an accuſa- 
tion for ſuch a forgery, that an inditment or information 
might be maintained thereon if the words were true, an 


action will not lie. | 

And here when it is ſaid, I never forged any man's hand, 
admitting it to be tantamount to ſaying you forged a man's 
hand, yet it does not appear that he forged it to any wri- 
ting for which an indictment or information would be main- 
tainable, and an indictment for forging a man's hand with- 
out any thing more is not maintainable. 

If then the words are not of themſelves actionable, neither 
will they be actionable though ſpoke of an attorney, for - 
there is no colloguium concerning his profeſſion alledged, and 
therefore Hob. 305. Powel verſus Wynde, theſe words 
ſpoken of an attorney are not actionable, (viz.) Mr. H. hath 
found forgery againſt him, and can prove it, for no certain- 


ty appears of what this forgery was. 


* 


But it was reſolved by the whole Court, that the words [263] 


were actionable, for by the common intendment of the 
hearers it would be taken as a great reproach and defama- 
non, to ſay of one who was an attorney that he forged ano- _ 
ther man's hand, and therefore is a forging rogue ; and this 
the import of the preſent words, for when the defendant 
lays *© ] never forged any mans's hand, .but you are a forging 
gue,” the antitheſis by common intendment and in the 
*pprehenſion of the hearers amounts to a charge that the 
Plaintiff did what he denied of himſelf, and theſe words 
ſpoken of another import ſcandal and defamation on him; 
and the plaintiff had his judgment, 
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Caſe 145 Field ver. Workhouſe. In C. B. 


5heriff can- | | 
— take | i upon bond. The defendant pleaded. Stat. 23 Ul. 


bail-bond 6. c. 10. which makes all bonds, &c. taken by 2 


erde ſheriff colore officii void, and ſaid, that an attachment iſſued 


tor a cor- out of this Court againſt A. for a contempt, and upon that 


tewpt. the ſheriff took this bond from the defendant colore officii for 
Cro. Eliz. . IE RH 

. 040. the appearance of A. To this the plaintiff demurred. 
625, 671. And the queſtion was, whether the ſheriff could take x 
107» 745» bail-bond upon an attachment for a contempt ? And it was 
75. reſolved that he could not; and King Chief Juſtice de- 
i $:4. 439, livered the opinion of the Court, and ſaid, that upon an 
Mod, Rep. attachment of privilege, attachment upon a prohibition, 
10 Co. 101, attachment in proceſs upon a penal ſtatute, the ſheriff might 


2 take bail; but rot upon an attachment for a contempt, for 


11 1 ig that is not within the words or the intent of the ſtatute. 


2 Salk. 496, Judgment for defendant. 

£08. | 

2 Sa und. 60, 1 Mod. 244. 2 Mod. 63, 177. Ld. Raym. 425, 772, 904, 1564, 1534 
Aute 132. ' Gilb. Rep. 84. 4 Bac, Abr 463. Strange, 479, 882. 1 P. Will, 667, 
19 Md. 288. 1 Term. Rep. 4i8. 2 Term, Rp. 569. 


65 
Del 46 Powell wer. Bull & al.“ In C. B. 
"t he word | | 

ut IN an action of treſpaſs, upon not guilty pleaded, a caſe 
in 9 & 10 © Was ſtated before Lord Chief Juſtice K1xG, at the al- 
W. z. fr ſizes at Che/msford, in Eſſex, and afterwards argued in 
ee e Court, by which it was ſtated, that the plaintiff was rector 
poration of Of St. Poto/ph's in Co'chefter, That by the ſtatute 9 & 19 
Colcheſter, W. 3. intitled, An af for erecting hoſpitals and wert h.. 
2 to within the town of Colcheſter, in t/.e county of Eſſex, 14 the 
n better maintaining the poor thereof, it was enafted, That af- 
| ter 24 June 1698, there ſha!l be a corporation in the town 
of Co/chefter, conſiſting of the mayor and * and 
unty- 
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forty-eight other peſons to be choſen out of the four wards 
in the town, Viz, twelve out of each ward, by votes of in- 
habitants paying or rated at 1d. per week, or more, to- 
wards the poors rates, according to the uſual way of rating 
in the ſaid town. That they ſhall hold courts or aſſemblies 
on the ſecond Tueſday of every ſecond month, for the ends 
in the ſaid act mentioned. That the corporation at every 
ſuch Court may make rules, &c. for the governing the 
aid Corporation and the poor of the ſaid town, to ere& 
hoſpitals, workhouſes, to provide neceſſaries to ſet on 
work the poor, &c. ſend to the houſe of correction, &c. put 


out apprentices, &c. That for the better carrying on ſo 
charitable a work, the ſaid courts may aſcertain what ſum 


J. is needful for the maintenance and imployment of the poor, 
a ſoas it does not exceed what was paid to the poor in any 
d of the three laſt years; and ſo as to the poor of all the pa- 
at riſhes in the ſaid town unable to work be provided for 


thereout, to the intent no other levy or aſſeſſment be made 
for the poor of the ſaid town; and may proportion out, 
rate and aſſeſs the ſaid ſum or ſums of money on the reſpec- 
tive inhabitants or occupiers of lands, houſes, tenements, 
tithes impropriate, appropriation of tithes, and all perſons 
uſing ſtocks and perſonal eſtates in the ſaid town or liberty 
of the ſame, in equal proportion, according to their re- 
ſpedive value, to be levied by diſtreſs and ſale, &c. 

That the plaintiff was aſſeſſed according to the ſaid ſta- [2661 
tute for his tithes, parcel of the ſaid rectory, and that by a 
warrant, & c. the defendant took the zoods- in the declara- 
tion for ſuch ſaid aſſeſſment ; and if the tithes, parcel of 
the ſaid rectory, might be aſſeſſed, was the queſtion. 

Andit was agreed, that an eccleſiaſtical perſon was bound 
by acts of parliament, if the words extend to him, and 
therefore he is chargeable by 43 Eliz. c. 2. as an inhabitant ; 
for the ſtatute ſays, Every inhabitant, parſon, vicar, or 
other, & c. So to ſend his teams to the highway. 1 Vent. 
273, 2 Lev. 139. Lut. 1563. So in 2 Inſt. it was a- 
greed that an eccleſiaſtical perſon would be within 27 H. 8. 
24. by which it was enacted, that purveyors might provide 
victuals, & c. within liberties, or without, if he had not 
deen within the proviſo of the ſame ſtatute, viz. Provided 
that the ſtatute in ſuch caſes provided be obſerved ; and 
therefore eccleſiaſtical perſons being exempt from a purvey- 
ance by Mag. Charta, 9 H. 3. 21. and other aQs, are 
vithin the proviſo, otherwiſe they would have been liable 
fo 


n 


* eee 


— 
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to the purveyors, 2 Inft. 3. And the ſole matter inſiſted 
on was, that tithes were not liable to be aſſeſſed within any 
words of this act; and it was inſiſted, that the plaintiff 
could not be charged to the poors rate of Colcheſter, if he 
was not within the words of this new act, though he wa 
chargeable by the ſtatute 43 El. c. 2. in which he was ex- 
preſly named; but by the words of this act the plaintiff 
was not rateable to the poor for his tithes; perhaps, as in- 
habitant, he might be aſſeſſed for his perſonal eſtate; bu 
this act, being introductive of a new law, ſhall be taken 
ſtrictly, and therefore if the words do not expreſly deſcribe 
him, they ſhall not be extended to him, A parſon was not 
chargeable to temporal charges by the common law ; and 
therefore an act of parliament, if the words and intent are 
not plain and manifeſt, ſhall not extend to charge him; but 
this act only charges the occupiers of lands, houſes, tene- 
ments, tithes impropriate, and appropriation of tithes ; the 
plaintiff cannot be charged as an occupier of tithes im- 
propriate, for theſe words mean only the patentes 
of the King, where tithes are in lay perſons ; and ap- 
[267] propriation of tithes was where tithes were appropriated 
to a religious houſe ; or perhaps a portion of tithes in ano. 
ther pariſh, which belonged to the parſon of St. Boto!ph', 
might be aſſeſſed in that pariſh, from whence the portion cf 
the tithes iſſued or aroſe, but could not be charged here in 
the pariſh of St. Bofolph ; to which the Court agreed, 
Then the words houſes and lands do not extend to tithes, nor 
the word tenement, which import only what may be heldby 
ſome ſervice. | | 
To which it was anſwered and refolved by the whok 
Court, that the word tenement extends to à rec: ory, for that 
may be held in Franka/moine, and the word tenement extends 
not only to that which may be held by ſome ſervice, but 
comprehends all that a man may be ſeiſed of ut de libero tt- 
nemento. Co. Lit. 6. a. and that a rector has the frank-tene- 
ment of his rectory appears by Co. Lit. Sed. 647. 
Judgment for defendant. | 


„ SS wat a ac x. ma. _ 


Caſe 147 Upton and Pinfold & ur.“ In C. B. Intr, Tiin. 
Ki 5 Geo. Rot. 850, 


N an action upon the caſe for words, the plaintiff de- 
clared that the wife of the defendant 20 Sept. 3 — 
em 


tion in an 
8ion tor 
words, that 


An allega- I 


7 
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In Jana pdtunc & ibidem colloquium haben' cum quadam Jo- pred Jana 


5 in Auſtin ſervo guer dixit de guer verba ſeguenꝰ; you (præd __ wu 
if fuftin innuendo ) are a great rogue and raſcal, as great a ro- loquium ha- 
he gue as your maſter ( pred” quer Magift die? Johan Auſtin 3 
128 allunc exiſten innuendo ) who (fr ad” quer innnendo) is a rogue, ;, ſollicieat, . 


| for that your maſter and dame (prad* quer” & A. uxor eus for the ad- 


by | : ni tune reters 
agi trum & magiftram ipſius Johan' Auſtin innuends ) ſtole ap: doggy 
uzgs and quilts. Upon demurrer to the declaration it was pale 

je | clauſe, 


obje cted . 

Firſt, "That thoſe words non conſtat de perſona, for the col- 
tyium is alledged with John Auſtin, ſervo quer', and per- 
haps he was his ſervant at the time of the declaration, but 
it does not appear that he was his ſervant at the time of the [268] 
diſcourſe ; for it it not ſaid adtunc ſervo, and then the in- 
mendo quer adtunc magiſi* is not ſufficient, for an innuendo 
may explain, but can never enlarge the words. | 

Secondly, De quer* is not a ſufficient allegation (without 
alledging a colloquium de quer) that the words were intended 
of him; and therefore in an action for words alledged to be 
ſpoken of a plaintiff to a wife, viz. Thy huſband and his 
maſter ( innuendo the plaintiff tele my wood, it was reſolved 
it was not maintainable without an expreſs averment, that 
the plaintiff was maſter or huſband. 1 Roll. 62, 85. pl. 4. 

2 Bul. 81. Mo. 63. Dal. 66. So if words were ſpoke to 
1 father or mother of a plaintiff, Thy ſon (innuendo the 
plaintiff) ole, Fe. 2 Cro. 635. 1 Roll. 84. pl. 4. Cro. 
Car. 442. per Croke and Whitleck, Cro. Car. 17). and there +» 
two judgments cited by Creke accordingly ; but Hypx C. 
J. and Jones doubted, and therefore it was adjourned. 


le $9 if colloquium de quer was added, it was doubted of, Cro. 

* Car. 420. 1 Rol. 84. pl. 1. So where the words were, , 
& Thy father (I nuendo the plaintiff) if it does not appear that | 
" the ſon was preſent (though a converſation concerning the 

1 father is alledged.) 1 Rol. 8 4. pl. 9. Sed non allocatur; for 

5 the allegation, Præd' Jand adtunc & ibidem colloquium ha- 


bente eum Johanne Auſtin ſervo quer' is ſufficient ; for the 
altunc refers to the whole clauſe, and imports, that he was 
then his ſervant when the diſcourſe was hetween them. 
Thirdly, It was objected, that here the words themſelves ora. few 
| are uncertain z for it does not charge him direQly with fe- kes muſt 
lony, but it is only given as a reaſon why ſhe called him be certain 


rogue, for that he ſtole, &c. and does not ſay they were the 3 | 
* fendt 0 a ſtranger. So the words, You are As bad as thy 4 Rep. 15+ 
7 Wife zullen ſo flole my cuſhion, were adjudged not actiona- 1 Cre. 127. 
i ble, Myor 176, 
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Vide 2 Bul. ble, without an averment that the felony was committed. 
Li 2 Cro. 331. 1 Rol. 78. pl. 1. Sed non allocatur ; for there 
| the words were when ſbe ſtole, and without an averment that 
the goods were taken away there does not appear to be any 
charge; and therefore judgment for the plaintiff. 


[269] 
Caſe 148 Parry ver. Berry. In C. B. 


e RESPASS. The defendant pleads, that by letters. 
per ſons patent of 1 Jac. 1. the inhabitants of Chippen- Cant. 
from exer- Jen were incorporated by the name of the bailiffs and bur 
trade, not geſſes; that there were 12 capital burgeſſes and 12 com. 
being free mon burgeſles, and that the bailiff and capital burgeſſes had 
of a 4 power to make bye-laws ; that the 8th of March 1 Jac. i. 
reid, the bailiffs and burgeſſes made a bye-law, that no perſonin- 
habiting out of the borough, or not free of the borough, 
ſhould ſet forth goods to ſale, except victuals on market 
days, in any market within the borough, &c. that the plain 
tiff not being free of the borough kept a ſhop and ſet forth 
goods, not being victuals, in the market of the borough 
on a market day; and therefore, for the penalty of the bye. 
law the defendant, being an officer within the borough, 
took the plaintiff's goods in the declaration mentioned 
Upon demurrer it was reſolved, that this bye-law was void; 
for without a cuſtom ſuch a by-law, to reſtrain perſons not 
„being free of the borough from exerciſing a trade, canndt 
be maintained; and it was ſo ruled in Norris verſus Stabe, 
Hob. 211. Mod. 869. Hutt. 5. Noy 19. 1 Brown. 
49. 1 Ro. Rep. in Waggoner's caſe, 8 Co. 125. 2 Rol. 
202. Cart. 68, 114. and therefore this bye- law by a cor- 
Poration is void. But this exceeds all bye-laws made in 
London or elſewhere, for it not only excludes perſons from 
uſing their trade within the borough, but alſo from reſorting 
to the market. 
| Secondly, It was made by the bailiffs and all the bur- 
geſſes, where it ought to be by the capital burgeſle 


only. 
8 for the plaintiff. 


Saunders, 


ders, 
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SOS BT, | [270] 
Saunders, qui tam, ver. Stevens. In C. B. Caſe 149 


EBT for 200l. The plaintiff declared, that by the A term for 
ſtatute 1 Geo. intitled, An AA for rectiſying FR ns 
miſtakes in the names of the Commiſſioners of the Land T ax for a” $54 any 
the year 1714, &c. the ſeveral perſons after named were miſſioner of 
authoriſed to put in execution the act made in 12 Anne, for e land-tax. 
granting an aid, &c. by a land-tax for the ſervice of the 
year 1714. as Commiſſioners for the land-tax, in the ſame _ 
manner as if enabled or named Commiſſioners by the ſaid _ 
2d, being nevertheleſs ſubje& and liable to the qualiſica - 
tions and penalties in the ſaid act appointed and required. 
That by the ſaid aQ 1 Geo. the defendant was named a 
Commiſſioner for the county of Surry ; that by the ſtatute 
12 Annæ, fo. 156, it was provided and enacted, that no 
perſon ſhall be capable of acting as a Commiſſioner in the 
execution of this act in or for any county at large within 
England or Wales ( Merioneth, Carmarthen, Glamorgan, Mont- 
gmery, Pembroke and Monmouth excepted) in or for any of 
the ridings of the county of York, unleſs ſuch perſons be 
ſeiſed of lands, tenements or hereditaments which were 
taxed or did pay in the ſame county or * for the value 
of 100l. per annum, or more, of his own eſtate, by virtue 
of a preceding act 12 Annæ, for granting an aid, &c. for 
the year 1713. | | 
That the defendant acted as Commiſſioner for the coun- 
ty of Surry, by ſigning duplicates, &c. not having lands 
or tenements which were taxed to the value of 100l. per 
um de proprio flatu, according to the precedent ſtatute of 
12 Annæ, for the ſervice of the year 1713. 
After vi debet pleaded at the trial it appeared upon the 
vidence, that the defendant had not lands of freehold mote 
than tol. per annum, but was poſſeſſed of lands of 100. per 
mum for the remainder of a term of thirty years, which 
ere taxed to the value of 100]. per annum, the precedent £251] 
fear; if he was qualified to be a Commiſſioner was the | 
veſtion ; and if he was not, whether this action was diſ- 
urged by the act of general pardon 3 Geo. 
And as to the firſt queſtion it was urged; that this ſtatute 
quires that every one who aQs as a Commiſſioner ſhould 
e ſeiſed of lands or tenem̃ents of 1001. per annum; there- 
ole à term for years does not make a good qualiſication, 
| = the 
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c profits of lands which the plaintiff and defendant and other 


. whoſe hands fendant entered into the account; as to the account again 


, ft, otherwiſe cauſe, that the plaintiff did not ſay by whoſe hands he te- 
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the word ſeiſed imports a freehold at leaſt ; and he who has 
but a term for years is not ſaid to be ſeiſed of it, but only 
peſſeſſed. Co. Lit. 1). And therefore, where the ſtatute 
of 27 H. 8. c. 10, ſaith, that where any perſon, &c, ſtands 
or is ſeiſed, or ſhall hereafter be ſeiſed of any lands, tene- 
ments or other hereditaments, to the uſe, confidence or 
truſt of another, &c. the perſon who hath the uſe ſhall be 
deemed to be in the ſeiſin or poſſeſſion of the ſame land 
ard of the ſame eſtate which he had in the uſe. 

If a term of years be aſſigned to A. to the uſe of B. this 
ſhall be a truſt for B. and not an uſe executed; for A. is 
not ſeiſed, and therefore it cannot be an execution of an 
uſe by the force of the ſtatute 27 H. 8. and ſo it was te- 
ſolved by all the juſtices, Dyer 369. a. which is cited and 
allowed Mo. 614, So where by the ſtatute 8 H. 6. c. 9. 
it is enacted, that, upon complaint of any forcible entry or 
.detainer, the juſtices of the peace ſhall cauſe to be reſeil- 
ed the lands ſo entered upon or holden. 

If a Termor be ouſted, he is not within the ſtatute 8 lf, 
6. for a juſtice of peace cannot cauſe him to be reſeiſed who 
never was ſeiſed, Mo. 614. and therefore a remedy wa 
given for copyholders and leſſees, & c. by 21 Jac. 1. c. 1;, 

But in Mich. 4 Geo. 1. the Court gave judgment unani- 
mouſly for the defendant ; and held, that he had a ſufficient 

qualification to act as a comiſſioner ; but they alſo held, 
that ſuppoſing him not qualified, the general act of pardon 
would not have excuſed him. 


[272] | 
Caſe 150 Walker ver. Holyday. In C. B. 
N N Action of account was brought againſt the defendant 
comm on de· as bailiff, and alſo as receiver for the eighth part of the 


£aialt ano- a | 
ther a: re- held in common, and which the defendant had received, 


ceiver it and for fo much money which the defendant had received to 
__ by be his nſe. As to the account againſt him as bailiff, the ce. 


he receives him as receiver, the defendant demurred, and ſheved 


he ought to C4“ : F 
be charged ceived it. 
as balliff. Jt was urged, that this exception was now taken aui 


by 4 & 5 Anræ, c. 16. by which one jointenant or * 
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in common may have an account againſt the other for re- 
ceiving more than comes to his proportion, &c. and there- 
fore when it appears here by the declaration, that the 
plaintiff and defendants are tenants in common, it is ſuffi- 
cient, without ſaying by whoſe hands the profits were re- 
ceived. Sed non allocatur ; for per cur” by the ſtatute one 
jointenant or tenant in common cannot charge the other but 


as bailiff ; for by the common law an action of account lay 


not by one tenant in common againſt his companion, but 
where there was an expreſs authority given to take his part 
of the protits, and then he was chargeable as bailiff, but 
now by this ſtatute he may be charged. If he receives his 
companion's ſhare of the profits, though it be without his 
privity, = he ought to be charged as bailiff by the expreſs 
words of the ſtatute, and cannot be charged as receiver; 
and therefore, as the declaration charges him as bailiff, and 
alſo as receiver in declaring againſt him as receiver, it 
ought to be ſhewn by whoſe hands he received it, as it 
ought by the common law; and this being aſſigned for cauſe 
of demurrer, judgment was given for the defendant. 


1 Toft, 188. 


e ad 


DE 


Termino Paſch. 
4 Geo. 1. In C. B. 


| : Caſe 151- Anonymous. 

1 g N 9 . ; | 0 « . 

= In an ation IN an action upon the caſe, by which the plaintiff de. 
= founded up- © clared that he was ſeiſed in fee of an antient meſſuge 


an inju- . , 4 . 
os 1 in London, in which there had been time out of mind an 


thing that ancient light, and that the defendant by erecting a nev 
1 e houſe contiguous to it, had ſtopped up the ſame to his di. 
dant did mage, &c. 
_— 4 The defendant pleaded not guilty, and upon the trial be- 
might do, fore KING C. J. at the ſittings after laſt term it was give 
may be gi- in evidence, That by the cuſtom of London every citizen 
_ in evi- upon an ancient foundation may build a houſe as high 2 
not guilty, he pleaſes; that the defendant had an ancient houſe conl- 
| e to the plaintiff's houſe, and rebuilt it upon the ancient 
oundation and of the ſame dimenſions, and that he ſtopp- 

ed up the plaintiff's window, which before was higher than 

the defendant's houſe ; whereupon the defendant had 1 


verdict. | 
And Serjeant DAR NIL moved for a new trial. 


0 

Firſt, Becauſe the cuſtom is not good. | ( 
Secondly, If the cuſtom be good, it ought not to be / 

given in evidence upon not guilty, : 

740 As to the cuſtom he inſiſted, that it was unreaſonable by . 
+) a new building to ſtop another perſon's window, for which a 
there cannot be any good reaſon given, and although ſuch fl 
cuſtom be mentioned by Calthrep, yet the reaſons thett f 
given for it are weak. Sed non allocatur. For the cuſtom & 
there was not diſallowed, and it was upon good reaſons 0 

for by the common law every one may make what erection — 

he E upon his own ſoil ; then if one builds an houſe : 
upon his own ſoil, another may ere& a meſſuage upon hi g 

ſoil adjoining to it, and ſtop all his windows which are to. fu 


wal 
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wards his ſoil. 1 Syd. And in a city where there are di- 
yers ancient meſſuages it is reaſonable that if one raiſes his 
houſe higher than his neighbours, that the other may at 
any time afterwards raiſe his houſe as high as he pleaſes, 
and the advantage or diſadvantage is equal to one as the 
other; then as to the pleading of ſuch general cuſtom, the 
Chief Juſtice ſaid that evidence upon the general iſſue had 
of late been allowed in many caſes, which in former times 
would not have been admitted, and therefore in an action 
upon the caſe, which is founded upon an injury done by the 
defendant to the plaintiff's damage, every thing which ſhews 
that the defendant did what he lawfully might do, may be 
given in evidence upon not guilty pleaded ; for that proves 
that he had done no injury ; and a new trial was denied for 


theſe reaſons. 


Marriott verſus Shaw & al' Intr. Mich. 4 Geo, Caſe 152 
Rot. 400. or 343. : 


EPLEVIN was brought by Joh fad Richard Marriott, A convice 
quare ceperunt bona & catalla ipſor' Richardi & Johan- £ pets "ok 
is viz. unum dolium piperis Jamaici, quatuor a Dolia & for three 
wi a parcell' ſebi ad valent, Wc, apud Mansfield, &c. The 2 of 
defendant Rowland Shaw, ut conſtabularius de Mansfield c, —_— 
in cam Not pred? bene advocat, and the other defendants ki ling three 
ut ſerview ipſius Rowlandi bene cogn' Cc. "quia dicit quod 17 [275] 
OF 2 Geo. apud Mansfield pred' William Toone ven” coram hares, where 
J. Digby ar” un' juſP domini regis ad pacem, &c. in com' præd' j. ft e 
& dedit infarmation' præ fat? juſt” quod præd Richardus Mar- the (ame 
lt tallow-chandler infra tres menſes ult' viz. 15 Of. 2 time, is bad, 
G29, adtunc exiflens * 1 per leges Anglia minime qualificat* muy does 
ſeu allocat” ad cuftodiend” aliguem canem leporar* ad occidend” not give five 
E deftruend” feras, Ec. apud E. in Com' præd un canem lepyr? pounds for 
a1 cccidend* & deſiruend feras, & apud C. in com præd' un' fl bel, 7 
il canem leporar ad occidendum & deſtruendum feras illicite one ofleas c. 
cuflodivit contr a e in hujuſmodi caſu edit & provi] 3 
(id pred” Richardus Marriott apud E. & C. præd' eodem 
15 die Of, uſus fuit canibus præd & cum eiſdem canibus un 
leprrem apud E. pred” & duos lepores apud C. præd' eodem 1 5 
04, Ulicite interfecit contr” form' ſtat' in hujuſmodi caſe edit? 
E proviſ”, & ſuperinde poſtea, viz. pred? 17 Of 2 Geo. qui- 
6am C. Palmer & C. B. exiſten teftes credibiles, &c. depo- 
fuer quid præd R. Marriott 15 Of. tunc exiſtens perſona 
| {pe | minime 


(276] 
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minime qualificat” un? canem lepor” apud E. & un aÞ canem |: 
por apud C. illicite cuſtodivit contra form ſtat, quod prod 


R. Marriott diflo 15 die Of. un' leporem apud E prod 


duot] lepores apud C. pred" illicite iuterfecit, Ec. 
ſuper quo pred” R. Marriott poft ſummonitionem, c. corom 
præ fat“ juſt' comperuit, &c, & quia, &c. præ fat juſt' cn. 
futit quod” frefat R. Marriott fuit culpabilis, Sc. ideo cons 
quod* pred? R. Marriott convic? eft de premiſſus, &c. rear 
cujus conviftionis dominus rex in cur” domint regis coram 1 
rege nuper certis de cauſis mitti fecit, prout per record ill 
Oc. 

And the defendants u/terins dicunt quod 7 Fan. 2 Gn, 
pred” F. Digby, tune juſt', Sc. de & ſuper premiſ” feit 
guoddam warrant” in ſcript* conflabu/ar” de Mansfield direff 
ad levand” de bonis & catallis præd' R. Marriott 251. ger iþ- 
ſum ut præ fert indy Fond, virtute cujus warranti ꝙ Jam 2 
Geo. pred? Rolandus Shaw tunc conſabular & pred” Chr & 
Jo ad requiſition & in auxilium pred? Rowlandi ceper bona 
& catalla, &c. ad levand de medietate pred” R. Marriott 15 
de pred” 2.51. pro tribus offenſis, viz. interfeftione trium tt 
forum pred,” de pred” quinque offenſis unde præd R. Mor- 
riott convic fuit, 

The plaintiff in bar to the avowry ſays, quod d:Ao 1; 
Od. & ante & continue paſtea, Sc. idem R. Marriott ſeiſit 
fuit, Cc. ut de feodo in fu2 proprio jure de & in terris & t. 
nementis in D. in com' pred” clari annus va boris fool. per a. 
num e ultra, ac ea ratione tempore quo c. fuit perſona fir 
leges hujus regni gualificat', Ec. nde pred? J. Digby art 
convictianꝰ pred”, Cc. notitiani habuit, & qued conviclis ils 
omnino vacua in lege exiſt, & hoc, SW. 

The defendants in reply dicunt quod pred” J. Digby u 
| habuit notitiam, c. ; 

To which it was demurred ; becauſe the defendants in- 
verſe a matter not alledged, not traverſable, not triable. 

The defendants join in demurrer. 

It was argued by Serjeant PexNGELLY for the plainiiff 
and Serjeant CHESHYKRE for the defendants, 

And it was inſiſted for the plaintiff, firſt, That the de. 
fendants ought to juſtify, and not avow, for Roland Shaw 
took the goods but as an officer, and had not any intereſt in 
them. 1 Roll. 319. S. 4. 318. L. 45. 320. L. 5. 2 C0 
__ | 

To which it was anſwered, that in the caſes cited the ce. 
fendant could not avow or jullify, at his election; * 


% kn tn 0% at ffs To 6 
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he juſtifies, he ſhall not have a return - fo reſolved 3 Lev. 
204. And this ſeems to be but form, which ſhall be aided 


vpon a general demurrer; as if a defendant avows, where 


he ought to make conuſance, -it is but form. '2 Cro. 372. 

And here an avowry ſeems more proper; for the defendant 

ought to levy by diſtreſs and ſale, and therefore ought to 

have a return, that he may ſell. | | 
But as to this point the Court determined nothing. 


) Secondly, That after the conviQtion ſhewn the defendant 


faith, Record” cujus conviction' rex nuper cert” de cauſis coram 
juff de B. R. mitti fecit, whereby the conviction was ſuſ- 
pended. To which it was anſwered, that the conviction 
was 19 Oct. 2 Geo. the warrant upon it 7 Jan. 2 Geo. 
and the declaration was Mich. 4 Geo. then when the 
defendant ſays, nuper mitti facit, this refers to the time 
of the plea, not to the time between the warrant and 
conviction, which was two years before; but by 5 Anr. 
14. a certiorari does not reſtrain execution but where 
ſecurity is not given for payment of coſts. 

Thirdly, That the conviction does not ſhew five offences, 
yet the warrant ſays, that he ſhall pay 251. and thereupon the 
defendant levied 151. de pred” 251 for three offences de Men- 
fis pred? viz. pro inter feftion' trium leporem pred*. To which 
it was anſwered, That the conviction ſays, that the juſtice 
was informed, and the witneſſes depoſed guod R. Marriott 
5 OF. 2 Geo. apud E. cuſtodivit canem leporar* ad occidend” 

deflruend feras, quod cuſtodivit apud C. un' a canem le- 
forar ad occidend', Ec. contra form ſtat,” quod eodem 15 Of 
uſus fuit canibus pred” occidet un' leporem apud E. pred” & 
duos al lepores apud C. contra form? ſtat'. Then the warrant 
commands that they levy 25“. fic ut prefert” forisfact, and 
the defendant levied 15/. de pred” 25/1. pro tribus offenſts de 
offenſis pred, viz. pro interfettion” pred” trium leporum ; 
and therefore the conviction has determined that there are 
five offences, and then the conſtable may levy for any of 
the offences; for tho' all the offences are compriſed in the 
ſame conviction, it ſhall be a ſeveral. conviction for every 
offence, and the officer may levy for a part, tho' not for all ; 
and if the Juſtice had determined theſe to be five ſeveral 
offences, tho? they are not, this is error in the juſtice ; but 
the officer ſhall not be liable for the miſtake of the juſtice, 
where the thing is within his juriſdiction. 

Fourthly, That the plaintiffs are partners, and the de- 
fendant took the goods of both of them, 

To 
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To which it was anſwered, that he muſt take the good; 
of both to levy out the moiety of one partner. 1 Sak. 


392. Show. 173. | 


(5780 


Raym. 189. 


Cowp. 6409. 


As to the matter of law it was inſiſted, that the plainiff 
in bar to the avowry ſays, that he had 1ool. per annum at 
the time of the offence and conviction, and for that reaſon 
was qualified, & c. of which the juſtice had notice; and if 
he was qualified, which is now admitted by the demurrer, 
then the juſtice had no juriſdiction of the ſubje& matter; 
and if the thing be out of his juriſdiction, the officer ſhall net 
be excuſed, for all the proceeding is null and void, tf ©. 
ram non judice. | | 

To which it was anſwered, that here it was alledged in 
the conviction, gurd fuit perſona minime qualificat', and then 


if he does not alledge his qualification, and inſiſt upon it at 


the time of the conviction, or when he appeared before the 
juſtice, he ſhall not plead it afterwards to maintain his ac- 
tion againſt the conſtable. . 
If a cauſe in an inferior court be alledged infra juriſdic- 
tion cur* though it be out of the juriſdiction, if the defen- 
dant does not plead to the juriſdiftion he ſhall not have a 
prohibition afterwards. 1 Vent. 88, 181. 1 9id. 464. 
2 Mod. 271. Nor can it be alledged for er- 
ror in fact. 1 Vent. 236. Nor ſhall he have an action 
upon the ſtatute of W. 1. 35. 2 Inſt. 230. So treſpaſs lies 
not againſt the officer, reſolved 2 Mod. 58, 196, though 
plaintiff pleads, that the cauſe of action aroſe out of the 
juriſdiction. Luut. 935. 1 Salk, 281. But eſcape lies againſt 


an officer, though he knew the matter aroſe out of the ju 


riſdiftion. 7 Ann. C. B. Higginſon verſus *Sheif. * 

But afterwards the Court gave judgment for the plaintif 
upon the third objection, without determining the matter of 
law; for that by the conviction there is not any number of 
offences alledged, for he is convicted ſuper premiſſis, and 
it appears that it was only one offence ; for the ſtatute does 
not give sl. for every hare, and all was done the ſame 
day, and ſo was only one offence, 
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2 12791 
Phillips verſus Smith. In the Exchequer Chamber, Caſe 153 
11 May, 3 Geo. 


— * 


Walr or ERROR was brought in the Exchequer- 2 
4 : 4 E Paint! 
Chamber * the ſtatute 2) Eliz. on a judgment in , Fe, dy 


B. R. Trin. 2 Geo. Rot. 465. in an action of debt, in to pay what 
which the plaintiff declared againſt the defendant _ duc for 
the copy o 


« Ballivum burgi de Ivelcheſter in com? Somerſet pro eo, , roll, Till 
ridelicit, quod cum villa de Ivelcheſter eſt antiqu* burgu', the cficer 
quodque duo burgenſes ejuſdem burgi ad quodlibet parlia- demande 
nent” domini regis & anteceſſor ſuor” regum & reginar e 
Angl”ad veniend' a tempore cujus, &c. eleQi fuer' ac eligi a good ten- 
conſuever? per burgen' & inhabitan' ejuſdem burgi en ea cer. 
parte voces & ſuffragia haben', eumque quoddam breve 
domini regis nunc extra canc* ſuam apud Weſt' in cont? 

Mid# 17 die Jan' anno regni qui primo, gerens dat eiſdem 
die & anno, emanaſſet vic* Som. direct' per quod, &c. 
prout breve, &c. quod quidem breve poſtea, ſcilicet, 26 
Jan primo Geo. apud Ivelcheſter przd” deliberat' fuit cui- 
m J. T. adtunc vic. Som' ped” exiſten' in forma juris 
exequend', virtute cujus brevis idem vic' poſtea, ſeilcit, 
cicto 26 Jan' primo Geo. ibidem fecit quoddam precept* 
ſuum in ſcript? ſigillo officii ſui vic? ſigillat' ballivo dicti 
burgi de Ivelcheſter in com? pred? direct, de & pro elec- 
tion” infra burg' il duor, burgen' burgi præd' ſecundum 
formam & effect' præd' brevis, quod quidem præcept' 
poſtea, ſcilicet, dits 26 Jan' primo Geo. apud Ivelcheſter 
ſed deliberat? fuit præfat Tho. Smith tunc ballivo burgi 
i exiſten', cui quidem ballivo execut', &c. virtute cujus 
precepti poſtea, ſcilicet, 2 Feb. 1 Geo. apud [velcheſter 
pred" proceſſ® tuit ad eleion? duor' burgen' pro eodem 
burgo de Ivelcheſter ad idem parliament” veniend' ſecundum 
lormam & effectum brevis pred,” & ſuperinde idem E. 
Phillips & quidam J. B. Miles, W. B. Ar' & J. H. Ar' 
fuer” & ſteter? candidat' ad election,“ & c. Et pro manifeſ- 
ation” election' ill' numerat* capit', Anglice a poll, ſuffra- 
ran ill' de hujuſmodi election' per quoſdam eorum requiſit' 
xiſten', adtunc & ibidem in ſcript* capta & habita fuit, 
coram præfat' T. Smith tunc ballivo burgi ill' exiſten, & 
pſe idem T. Smith eandem numeration' capit' adtunc & [280] 
idem recepit & habuit, & poſt numeration' capitꝰ ſuffra- 
bam ce, in & pro election' capt' & habit”, ac finit, ſcilicet, 
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10 Feb' primo Geo. apud Ivelcheſter przd' idem E. Philips 
requiſtvit pred” T. Smith ballivum burgi pred tunc exiſter 


ad deliberand' eidem E. Phillips, copiam numeration capir, 


AngP a copy of the poll, ſuffragan* de eadem eſection' capt, 
& adtunc & ibidem parat” fuit & obtulit ad folvend* prefar 
T. Smith” aliquam rationabilꝰ denarior? ſummam pro ſcrig. 
tion” inde quam ipſe proinde requireret, præd' tamen I. 
Smith ballivus burgi præd' ut præfert' ex iſten', cui execy- 
tio præcept' præd' de electionꝰ burgen' ut præfert' adturc 
pertinuit, debit' officiiꝰ ſut ballivi ejuſdem burgi in hac parte 
ac ſtat'ꝰ in hujuſdmodi caſu edit'ꝰ & proviſ'ꝰ minime ponde. 
rans, & c. adtunc vel poſtea non deliberavit eidem F. 
Philips copiam, &c. ſed ill' ei deliberare adtunc & poſtea 
voluntarie penitus recuſavit, cont? form? ſtat” il', per quod, 
&c. 

The defendant pleaded nil d:bit, and thereupon iſſue waz 


joined. 


Upon which a venire facias was awarded and continued 
per vic? non miſit breve till 15 Mart and then a venire facia 
was awarded returnable of pur”. . | 

But the venire taken out was teſted 23 Jan. . returnable 


0d. fur, upon which a diſtringas iſſued, omitting the 


word vic" in the direction of the writ. Upon the trial at 
the aſſizes there was a verdict for the plaintiff, and judg- 
ment thereon. 

And now there were theſe errors aſſigned. 

Firſt, That the plaintiff's attorney had no watrant of 
attorney. 8 
Secondly, That there was no ven' facias, as is ſuppoſed 
by the record. 

"Thirdly, That there was no-ſuch writ of diſtringas. 

Fourthly, That no bill was filed which warranted tie 
declaration and judgment. | 

Fifthly, The general error, that the judgment was for 
the plaintiff, whereas it ought to have been for the defen- 
dant. And upon a certiorari returned it appeared, that ihe 
ven fac” iſſued teſted 23 Jan. whereas it was awarded 1; 


Mar. : 


That the warrant of attorney for the plaintiff was, . 
Philips po" Io ſus H. E. attorn' ſuum uſus T. Smith ballivun 
bugi de Ivelcheſter. | 

That the diſtringas was Georgius Dei Gra' Somerſet ſal len, 
omitting vic' That the bill was filed Paſch. 1 Geo. with 


Out 
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out any continuance entered till, Paſch. 2 Geo, when the 
declaration was entered upon record. 

After error aſſigned as before mentioned, the Court of «ou rg 
King's Bench was moved, that the record might be Co. 121 
amended. | 9 Rep. Q. A. 

Firſt, That in the warrant of attorney the word bugi be bed 186 
made burgi ; for the warrant of attorney was not filed till 269,to 287. 
Trin. 2 Geo. though the bill was filed P. 1 Geo. and the Cumb. 73. 
declaration was Paſ. 2 Geo. and it is ſufficient that the — * 
warrant of attorney be filed in the ſame term in which the Locus 250, 
iſſue was joined, and therefore the warrant of attorney here ad _ 
was filed in due time. By the ſtatute 32 H. 8. 30. All . 
perſons ſhall deliver their warrants of attorney to be enter- ed in WI. 
ed on record, &c, in the ſame term when the iſſue is en- 3 
tered, & c. 75 c 58 8 

Then the warrant of attorney here not being filed till to 163, . 
declared by the ſaid H. G. his attorney againſt the defen- nd gs 5 
dant T. Smith ballivum burgi de Tvelcheſter, it appears that Miſprifion 
H. G. was his attorney againſt the ſame Tho, Smith balli vum W bea 


burgi de Ivelcheſter, and therefore when the entry is po 40 awry 


fu H. G. attorn' ſuum verſus Tho. Smith hallivum bugi de Ley. 39. 


lvelcheſter, this was a miſpriſion of the clerk, who wrote ow Fg * 

bugi for burgi, and ought to be amended by the record, in &ib. wig, 

which the entry was well made. : 6B 110. 
And though it was objected that the bill and the declard- [282] 

tion were ſubſequent to the warrant of attorney, and there- wet 3 

fore the entry cannot be amended by them, yet it was a- palm. 288. 

mended. | 8 R-p. 159, 
Secondly, That the teſte of the venire facias which was . 

23 Jan. ſhould be amended and made 28 Nov. for the ve-,, © 

nire facias was awarded by the Court 15 Mart' which was Vide (le. :, 

the laſt day of Mich. term, and this was a warrant to the 8 5 Prot 

clerk to make the writ bear teſte the ſame day, and if he 

did not do it, his miſpriſion ſhall be amended by ſtat. 8. H. 6. 

c. 12, which enacts that judges may examine, and in affirm- 

ance of judgment amend what to them ſeems the miſpri- 

lion of the clerk in any proceſs, & c. and therefore where 

a venire was teſted after the return of the writ, viz. 12 

Feb. which was thelaſt day of Hill. term, and the return 

was 15 Hill' it was amended, Yelv. 64. 2 Cro. 442. Cro. 

Car. 33, after a writ of error in the Exchequer-chamber on 


a Judgment in an action of debt. A 
0 


See flat. 4 
& 5 Anne 
c. 16. 


Seat. 32, 
Hen. 8. C. 
. 38. 


1283 
Stat. 18, 
Elia. c. 14. 
Cro. Eliz, 
761. 

Moor 696. 
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So if a venire be teſt the day before iſſue joined or 
pleaded, it ſhall be amended, for the roll was the warrant 
for it. 2 Cro. 64. | 

So if the teſte be the ſame day with the return, ſo ruled, 
Mo. 599. 2 Brownl. 102. | 

So if the teſte be upon a dies non judicus, as upon a Sun- 
day, as is reſolved 2 Cro.64. Cro. Eliz. 183. Mo, 684. 
Cro. Eliz, 203, 2 Cro. 162. Moor 684. Cro. Jac. 162, 
Strange 138. 1 Com. Dig. 316. 1 Term. Rep. 782. 
1 Term. Rep. in C. B. 9. | 
Or if it be teſted on a day out of term, Cro. Fliz, 
203, 183, 514, 781. 467. Mod. 465. Noy. 57. Cro. Jac, 
162. 442. 1 Stra. 138. 1 Com. Dig. 316. 3 Bac. Abr. 273. 

So where the return of the venire was not made pur- 
ſuant to the award on the roll, it was allowed to be amend- 
ed. Cro. Car. 38. 1 Roll, 200. pl. 35. Ow. 6, 2. 

And though it hath been adjudged, that where the venite 
is teſted either before the bill filed, or before the iſſue, or 
before the plea, or afier judgment, that this ſhall be aided 
by the ſtatute of 32 H. c. 30. as a miſconveying of pro- 
ceſs, and that the Court will not intend it to be the venire 


Cowp. 841.in the ſame cauſe, 2 Cro, 458. Cro. Car. 90. Cro, 
ani. Eliz. 767, 820. Hard. 321. 


316. 
3 Mod. 58. 


Yet by the other caſe it appears that it may be amended, 
and there is no authority to the contrary, that in ſuch caſes 
it ſhall be aided by the ſtatute of jeofails, and need not be 
amended ; in other caſes it is uſual to amend writs by the 
roll, as where the diſtringas omits the day and the place of 
the aſlizes, Jacln ver. Warren; ſo where a fieri facias on 
a judgment in Hill. 27 Car. 2. it was amended, though the 
execution might be varied by it, 2 Jones 41, and after the 
Court had conſidered of it, it was amended by a rule of 

court, | | 
Thirdly, That the diſtringas might be amended, for the 
omiſſion of the word vic? was but the miſpriſion of the 
cl1k, for the venire was awarded and directed vic“ Somer- 
ſet, and upon this a panel of the jurors was returned; then 
this writ of diſtringas commanded quod diſtringas the ſame 
perſons, who were returned upon the panel annexed to the 
venire, ad comparend apud Weſim' niſi judices afſiſ” privs 
apud T aunton in Com” tuo venerint, &c. which was the ſame 
as if the writ had been directed vic“ Somerſet, for this can- 
not be directed to any ſheriff but of the ſame county, and 
the clerk ought to have made the diſtringas agreeable to the 
| venue; 
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venire; for when the prior proceſs goes to the ſheriff of 

Somerſet, the ſubſequent proceſs ought to go accordingly, 

Where a venire was awarded to the ſheriff, omitting the 

county, yet it was amended, for where the iſſue ariſes in 

a county where the action is brought, the venire ought to 

be to the ſheriff of the ſame county, and the omiſſion 1s 

but a miſpriſion of the clerk. Yelv. 69. So where in a ve- 

nire, vic! was omitted, as here. Cro. Car. 595. 1 Roll. 

205, pl. 12. So where the venire was vic Warwick, and 12840 
the diſtingas was vic Notting? which is another county, it Amend. 
was amended. 3 Mod. 78. And it was inſiſted that there ment as 

is no reaſon for denying the amendment becauſe this action Pena! ita» 
is founded upon a penal ſtatute, for though it is true that Nd. 144 
the ſtatute 8 H. 6. cap. 12, except appeals, inditments for 2Burr.10g2. 
treaſon or felony, and outlawries for the ſame, and that the 17299: 


. = 5 Stra. 8 
ſtatute 32 H. 8. aids only in actions or ſuits at common Pitz. * 


law, and 18 El. 14. extends not to actions or informations s Bur. 2834. 


on any popular or penal ſtatute, and therefore every crimi- 
nal proſecution 1s out oſ the ſtatute of jeofails; yet actions 
remedial, tho*- founded upon penal ſtatutes, have been al- 
lowed the benefit of thoſe ſtatutes; and therefore in an 
ation gui tam, &c, upon 31 Eliz. for ſelling horſes in 
Smithfield not tolled, it was ſaid that a diſcontinuance ſhall 
be aided by 32 H. 8. 30. 3 Lev. 375. | 
So in an action qui tam upon the ſtatute of uſury it was 6 Mod. 33. 
allowed by HoLT. C. J. that the information by the party 4 
aggrieved ſhall be within thoſe ſtatutes, though not com- oy 1 
mon informations. 1 Salk. 324,ĩ | 
So debt upon 2 & 3 Edw. 6, was allowed to be mended. 
Cro, Car. 275, 278. Jones 302. 1 Roll. 202. pl. 7. r 
Roll. 205, pl. 3. So an action qui tam, Fc, upon the ſta- 
ute of 2 1 Roll. 203. pl. 12. 1 Brownl, 156, and 
afterwards upon conſideration the Court allowed the diſtrin- 
gas to be amended. | | 
Fourthly, That the continuances be entered upon the 
bill which was filed Paſch. 1 Geo. and nothing done after- 
terwards till Trin. 2 Geo. when the plaintiff declared, and 
the defendant pleaded to iſſue, and was joined. 
For the continuance by the courſe of the King's Bench 
reed not be entered before iſſue joined, but any time between 
the iſſue and the judgment is ſufficient ; and if they be not 
entered before judgment, it is the fault of the clerk, which 


may be amended. 1 Roll. 199. pl. 27. Sir Geo. Trencher, 


So after error brought. 1 Roll. 205. pl. 6. And at firſt 
the 


wy 
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[283] the Court doubted, becauſe continuances are the a& of the 
ee Court, which may be amended at any time before judy. 
j3««gment, ment, or in the ſame term that judgment is given, but not 


Ae 281, after. 8 Co. 156. b. Blackmore's caſe. _—_ 339. Frind 


ey ver. Baker. But after conſideration the Court was of opi- 
G2 nion that it migh | | 
31, 131 ght be amended, for it appears that conti- 
6 M:d.156. nuances may be entered at any time before judgment, and 
oo * if they are omitted it is the fault of the clerky which ſhall 
316, be amended before judgment by the common law, 3 Ley, 
Comb. 73. 431. and every thing which was amendable before the jude. 
alk. zo, ment by the common law may be amended after judgment 
Hob. 1:3. by the ſtatute of jeofails, and PRaTT C. J. ſaid that they 
Lucas 270. had inquired into the courſe of the Common Pleas, and 
1 were inſormed that after judgment they were entered of 
ment by the courſe by the clerk, unleſs reſtrained by rule of court; fo 
fratute of they are always amendable of courſe in the King's Bench. 
Jeviail's & And there ſeems to be a Cifference where there is a miſ- 
23,C ar. 2. entry of a continuance and where the entry is omitted, 8 
88 Co. 156, b. the continuance was per jur inter B. &. 
i (which was between tenant and vouchee) in ſuch a ple: 
 ponitur in reſped?, whereas it ought to be jar inter V. & 
C. quem B. vecavit ad warrant”, and it was amended by the 
Court. | 
So Style 334. The continuance was from Paſch. to 
Mich. leaving out a term. 
Cro. Eliz. So, Cro. Eliz. 618. Yelv. 155. where the continuance 
1 given to a ſtranger or to one who did not appear. 
x Keb hy But the Court agreed it to be amendable when the conti- 
nuance was given to one where it ought to be given to two. 
Cro. Eliz. 618. 
So after verdict. 2 Cro. 211. 2 Mod. 216. 80 con- 
tinuances upon a fieri facias or a latitat. 1 Syd. 53, 59. 
And upon the general error affigned, exception was tak- 
en to the declaration, | | 
[286] Firſt, Becauſe it is ſaid quod villa de Ivelcheſter eft ani. 
guus burgus, & duo burgenſes de tempore cujus, c. eleti 
fuer” & eligi conſuever per burgen' & inhabitan', &c. and 
doth not ſay that it is a borough time out of mind, &c. nor 
doth it alledge any preſcription in the eorporation to ſend 
burgeſſes. To which it was anſwered, that where title |s 
not made to the thing itſelf, but to a privilege or liberty 
within it, it is ſufficient to ſay quod eff antiqua civitat, villa, 
tc. without ſaying de tempore cujus, &c, as where a mou! 


decimandi was alledged for lands in a park, it is * 
* 
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fay quod fuit antiquus parcus, Hob. 44, 188. otherwiſe it is 


if title was made in a que warranto to the park itſelf. So 


if 2 man makes title to an office, he ought to preſcribe for 


1, but if he makes title to any thing appendant or incident 
to the office,, ii is ſufficient to ſay quod eff antiguum officium, 
Dyer 71. pl. 42. Cro. El. 180, 363,, 441, 635. 

la this caſe it is but an inducement to the action, which 
is founded upon a refuſal to deliver a copy of the poll, and 
the mentioning the title to ſend burgeſſes to Parliament is 
not neceſſary, for it could not be traverſed in this action, 


and therefore it would have been ſufficient if he had begun 


he declaration quod cum per quoddam breve dimine regis intra 


can“, Cc. as in an action for a falſe return upon an elec- 
tion for members of Parliament. 

In an ation for refuſing a poll at an election for bridg- 
maſter, it was ſaid as here, quod civitas Lond” eſt antiqua 
civitas, c. and hath uſed time out of mind, & c. to elect 
two officers called bridgmaſters, &. 2 Vent. 25. 

Secondly, It is ſaid duo bee eligi conſuever”, Cc. but 
the declaration doth not ſhew that the plaintiff was a bur- 
geſs of the ſaid borough, and if he was not, he was not 
qualified to be elected. But it was anſwered, that the de- 
clarati-n ſaith that a precept was delivered to the defendant, 
cui executio, c. pertinuit, Cc. cujus præcepti prætextu idem 
dif” ad electionꝰ duor burgenſium pro eodem burgo proceſſit, 
qusdg; the plaintiff and three others were candidates ut ex 
illis duos burgenſes eligerent. 3 | 

Thirdly, The right of election is alledged to be per Bur- 
genſes et inhabitan', and it is ſaid guidam burgenſes pro quer 
dociferat i ſunt, but it does not appear that they were inha- 
bitants, To which it was anſwered, that it was ſaid gucd 
quidam burgenſes in ea parte voces et ſuſfragia habentes, but it 
was not neceſſary to ſhew how the election was, for the 
right of election was not in iſſue. | | 

Fourthly, It is not ſaid that notice was given of the time 
and place of election. 

To which it was anſwered, that the words in the writ 
of ſummons proclamatione fafia de loco et tempore præd', re- 
late to the eſection of knights of the ſhire in the county 


court, and though the ſtatute requires that the officer in a 5 & 8 com. 
borough, &c. give notice of election, yet it is not neceſſary 3» © 25+ 


in this declaration; it is the duty of the officer, and he 
ſhall. not excuſe himſelf by his own neglect. 
Fifthly, 
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Fifthly, That it doth not ſhew any demand of the copy 
of the poll taken at the time of the election; for it ſay, 
quod requifevit copiam, Ec. de eadem eleflione capt”, which 
might be, though it was not taken at the time of the eleQion, 

To which it was anſwered, That it is expreſly ſaid 
that he took the poll at the eleRion, quod poſt fred 
capitum numeration', Anglice Poll, ſuffragen' de, in et pro 
electione illa capt”, the plaintiff reguiſivit copiam ſuffragan 
de eadem electione capt”, and no other poll is mentioned, 
therefore it is neceſſarily to be intended that the demand 
was of a copy of the poll taken at the ſame election. 

Sixthly, TT hat there was no tender of any ſum certain 
for the copy of the poll, but that the declaration only ay; 
that the plaintiff parat” fuit et obtulit ad ſolvend' def ali. 
gram rationabilem denarior” ſummam pro ſcriptione inde quam 
ie requireret. | , | 

That in pleading a tender of amends they ought to ten- 
der a ſum certain, and ſhew the ſum tendered, for an officer 
cannot demand any ſum, for if he demands more than is 
reaſonable he will be liable to be indicted for extortion, and 
therefore it would be unreaſonable to ſubjeC the officer to it, 

To which it was anſwered, That the words of the ſta- 
tute are paying a reaſonable charge for writing thereof, and 
therefore the officer ſhall give the charge, and make a de- 
mand of what he thinks reaſonable before the plaintiff can 
pay it ; and it would be impoſſible for the plaintiff to tender 
any thing certain before he has the copy, for the charge va- 
ries according to the difficulty and length of the writing, 


and the plaintiff cannot put a price upon another perſon's 


labour. This clauſe was deſigned for the benefit of the 
officer, and therefore he ought to do the firſt act, and 
make a demand hefore the plaintiff can know what he ought 
to pay; and if it be a condition precedent, then it ſhall be 
intended that it was proved that he did all that was neceſſary 
for him to do to maintain his action, otherwiſe there could 
not have been a verdi& for him. And the Coutt made no 
difficulty as to any of the objections, but with regard tothe 
tender ; but upon talking a little together, ey agreed the 
tender was good, for till the officer demands ſomething, ot 
delivers a copy of the poll, the party cannot know what to 
tender. As where there is a demand of a copy of a commit- 
ment, &c. upon the ſtatute 31 Car. 2. it is only neceſſary 
to ſay that he was ready to pay for it; and the judgment 
was affirmed by all the judges, and afterwards it was aftirm- 
ed in Parliament, 
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White verſus Collins. Caſe 154 


WrIT or FALsE JUDGMENT was brought upon a 4 1imimn. 


udgment in ejectment given in the court of Havering tion to one 
alte | Von in com” Eſſex, being a court of antient demeſne 8 
of the manor of the King, in which White declared on the ec = 
demiſe of Carew Harvey, alias Mildmay, for one meſſuage, «!ta'e dur- 
one barn, one garden, one orchard, forty acres of land, '"* wy Wy 
forty acres of meadow, and fifty acres of - paſture, with dea to 
their appurtenances, in Hornchurch infra juriſdiction' cur?, the heir 
Upon Not guilty pleaded, at the trial the jury by. conſent my Ws 
found a ſpecial verdict to this effect: | dar- png 


; : | ſtate-ta:l, 
where nothing appears that explains the teſtator's intent to the contrary z otherwiſe 
ht. . 


That Francis Harvey a Mildmay, Eſq. was ſeiſed in fee Owen 148. 
of the lands in queſtion, (which were the antient demeſne gs 4 4 
of the crown) and by his will dated 26 July 17or. deviſed à Roll. ik 
to his eldeſt ſon (who was leſſor of the plaintiff) two fields 1 Stra 15. 
ſor life, and after his death, “ I give thoſe two fields to the _ —— 
heir male of his body lawfully begotten, during the term pig. 24. 
of his natural life; and after the death of ſuch heir male, I. Bur. 43. 
give the ſaid fields, and all the lands and tenements not fold 75. Pi 
by my executors and truſtees, to my ſon Francis Mildmay kk 
during his life; and to the heir male of his body lawfully Powel on 
begotten, during the term of his natural life; and for want 15 iba 
of ſuch heir male, I give thoſe two fields and all my lands go. 
not ſold, & c. to my ſon Carew Mildmay during his life; and 
}fter his death, to the heir male of his body lawfully be- [290] 
fotten, during the term of his natural life ; and for want 
af ſuch heir male, I give the ſaid fields and lands amongſt 
al my daughters which ſhall be alive at my death.” - 

And by another clauſe in the ſaid will he deviſes the lands 
2 queſtion by theſe words, (viz.) © I give to my ſon Frank 
| S Mildmay 


— — —— 
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Mildmay my farm called Eaft-Houſe Farm, &c. to enjoy the 


rents and profits thereof during the term of his natural life, 
with power to make a jointure of all or part if he ſhould 
marry ; and after his death and jointure, if any be made, 
to the heir male of his body lawfully begotten, during the 
term of his natural life ; and for want of ſuch heir male, 
I give the ſaid farm to my ſon Carew Mildmay during his 
life; and after his death, I give it to my grandchild Careu 
Mildmay during his life; and after he gave it to his grand- 
children Edward and Richard Mildmay, equally to be di- 
viced”. | 

The jury further found, That the teſtator died leaving 
Carew Mildmay his eldeſt ſon, and Francis his ſecond ſon 
that the eldeſt ſon, at the time of the will made and the 
death of the teſtator, had iſſue Carew, Edmund, and Richard, 
but Frank the ſecond ſon was not married, nor had any iſ- 
ſue; that Frank Mi!dmay entered, and by deeds of leaſe and 
releaſe dated 9 & 10 July conveyed the ſaid lands, called 
Eaſt-Houſe Farm to Robert Coleman and his heirs, to make 
him tenant of the freehold, againſt whom a common reco- 
very might be had, to the uſe of Frank Mildmay and his 
heirs ; and afterwards, at the court for the manor of Ha- 
vering atte Bower 22d July, upon writ of right cloſe teſted 
23 Jan. a recovery was ſuffered, in which Frank Mildnaà 
was vouchee, who afterwards by his will dated 8 March 
1714, deviſed the ſaid lands to his younger brother, &c. and 
died; the younger brother entered and was ſeiſed prout lex 
poſtulat; upon whom Carew Mildmay the leſſor of the plain- 
tiff entered, and demiſed to the plaintiff; and if, &c. 

The common error was aſſigned, and the principal que- 
ſtion upon this ſpecial verdict was: | | 

If by this deviſe to Frank Mi/dmay he was tenant in tail, 
'or for life only ? 

For if he was only tenant for life, his recovery is of no 
avail, and the leſſor of the plaintiff will have a good title; 
but if he was tenant in tail, his recovery has barred, or at 
leaſt diſcontinued the remainders limited by his father's wil, 
and then the leſſor of the plaintiff has no title or entry. 
I held, that the common recovery barred the intail. Kit. 97. 

I argued, that by this deviſe of Francis Harvey al Mils- 
may, his ſon Frank Mildmay had an eſtate tail ; and for the 
better apprehending this, it will be neceſſary to conſider the 


words of the deviſe. | i 
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If the deviſe had been, I give to my ſon Frank Mil- words 
may, and to the heir male of his body ;” this would without which cre- 
queſtion have been an eſtate- tail, though the word heir is ae-tafl 
in the ſingular number; for the word heir is nomen collecti- 2 Roll. abr. 
vum, and comprehends all the heirs which ſhall deſcend 23 * 
from his body; and ſo it was agreed by all the juſtices in Bax K. pl. 
the caſe of Clark ver. Day, Cro. Eli z. 313. Owen 148. 1 646. 
though in the principal caſe there the Court was divided. e 55. 

In a conveyance at common law thoſe words make an, . 
eſtate- tail. Co. Lit. 22. a. cites the caſe 39 Aſſ. 20. where Rob. Ga- 
the grant was to baron and feme & uni hared” de corpore ſuo velk 95, 96. 
prucreat”, & uni hæred' tantum, Sc. In an aſſiſe brought by « Deviſe? 
the doror againſt the heir, who pleaded their grant in bar U. 2 pl. 13. 


to the aſſiſe, the plaintiff inſiſted, that the baron and feme & Parols. 


had but an eſtate for life; but it was held by all the Juſtices, +42 


. ; a 14 ; 
that the plaintiff had no cauſe of aſſiſe, and was nonſuited. 2 Caſes in 


So Reg. Jud. 6. a ſcire facias was brought to execute a EIA 
fine by the heir of him in remainder, where the eſtate was 37,0 3 
rendered to R. for life, and after his death to G. and the | 
heirs cf his hody, er ſi obierit ſine harede maſculo de corpore [292] 
ſuo procreat', remaneret to his brother F. et hærcd' maſculo 
de corpore ſuo, & c. | 

There is no neceſſity to cite caſes to prove that the werd 
heir is nomen collectivum, many are mentioned in 2 Roll, 
Abr. 253. 

Secondly, if the words of the deviſe had been, © I give to 
my ſon Frank, &c. to enjoy the rents and profits thereof dur- 
ing the term of his natural life, with power to make a join- 
ture of all or part, if he ſhould marry; and after his death 
and jointure, if any be made, to the heir male of his body 
lawfully begotten,” without ſaying any thing more, this 
would have been an eſtate- tail. | 
If there be a deviſe to a man for life, and after his death 
tothe heirs of his body; it is fully agreed by the law · books, 


that this makes an eſtate-tail, In Wild's caſe, as reported 


by Mo. 397. Popham ſays, that if there be au deviſe to / 
man for life, and afterward to his heir male, this makes an 
entail; and cites a caſe — Bend. 4 Eliz. where it was ad- 
judged, that a deviſe to one for lite, and after his death to 
the men-children of his body, was held an eſtate tail. 

Sondys's caſe, 9 Co. 127. b. was this, derrick ſeiſed in Bridg. 137. 
fee, and havirg five ſons, Milliam, Samuel, Thomas, Richard Swinb. 112. 
and Daniel, deviſed to his wife for life, and after her death * = 
bis fon Milliam to have it; and if his ſon William marry, „ 


8 2 and Cro. ſuc. 
| 416. 695. 
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a> wx 8 and have any male iſſue, &c. then his ſon to have the houſe ; 
1 75 309. 
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if he have no male iſſue, &c. to his ſon Samuel in totiden 
verbis; and if Samuel have no iſſue male, then his ſon The-. 
mas to have the houſe; if Thomas marry, having a male 
iſſue of his body lawfully begotten, then his ſon to have the 
houſe after his deceaſe; if he have no male iſſue, then to 
Richard, and then to Daniel in the ſame words; and if any 
of his ſons or their heirs male, iſſue of their bodies, go 
about to alien, &c. the next heir to enter, &c. William 
and Samuel die without iſſue male; and it was adjudged, 
that Thomas had an eſtate-tail; and therefore his recovery 
good, though the limitation was, if Thomas marry, having 
a male iſſue, in the ſingular number, and though it was ſaid 
that ſuch ſon (not iſſue) ſhall have it after his death ; for 
upon the whole of the words it appears that Richard was 
not to have it, but in default of iſſue male of Thomas. 

A man deviſes to R. his eldeſt ſon for ever, and after his 
death to the heirs male of his body for ever, & pro * 
talis heredis maſculi (all in the ſingular number to E. his 
other ſon for ever, for the book is wrong printed, eldeſt ſen, 
whereas it ought to have been other ſon, adjudged by this 
deviſe R. had an eſtate-tail, not for life only. Trin. 11 Jac. 
B. R. Veltins verſus Whiting, 1 Rol. Abr. 836. pl 11. 

And it was adjudged without any difficulty, that a deviſe 
to A. for life, upon conditions mentioned in the will, and 
after his deceaſe to the uſe of the heirs of his body, makes 
an eſtate-tail in A. though limited to him expreſſy ſor life 
only. Hill. 18 de 19 Gar. 2. C. B. Randal ver. EY, 
Cart. 171. | CEA 

Ihe caſe of King and Melling, 24 Car. 2. is ſtronger; 
Robert Melling deviſes to his fon Barnard Melling, who had 
then a wife named Elizabeth, for life, and after his death in 
theſe words, viz. I give the ſame to the i{ſue of his body 
lawfully begotten on the body of any ſecond wife he ſhall 
happen to marry, and for want of ſuch iſſue, to my ſon 
Fohn Melling, and his heirs, provided Barnard may make 
any ſuch ſecond wife a jeinture which ſhe may enjoy for 
her life ;” in this caſe it was ſtrongly urged, that the deviſe 
being to Barnard expreſly for life with a power to make a 
jointure, that iſſue being a good name of purchaſe, com- 
prehending all the iſſue of the ſecond marriage, to which 
the teſtator appears to have an equal regard, and that they 
ſhould all take; if it be taken to be a name of purchaſe, 


Barnard by this deviſe ſhall take only an eſtate for life with 
vs contingent 
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contirgent remainder to the iſſues of the ſecond marriage 
in tail; remainder to Jahn Melling in fee; and in the 
King's Bench two Judges were of the ſame opinion, and 
HALE C. J. ſaid, that at firſt he was of the ſame opinion, 
but upon great conſideration of the caſe, and the conſe- 
quences of it, and on a thorough examination of the will 
and the authorities, he held that Barnard had an eſtate-tail, 
and ſo it was reſolved by all the Judges in the Exchequer- 
chamber upon a writ of error. 1 Vent. 225. 2 Lev. 
58. Poll. 101. x ws 
And Ventris 270. fays that C. J. HaLE in his argument 
cited Buckley's cafe 43 Eliz. where there was a devile to A. 
for life, remainder to his next heir male, and in default of 
ſuch heir male, remainder to another; adjudged that A. 


had an eſtate-tail; and Vent. 232, ſays he alfo cited the 


caſe of Hanſey verſus Lowther, adjudged 1651, where a 
copy holder ſurrendered to the uſe of his will, and thereby 
deviſed it to his eldeſt ſon for life, and after his deceaſe to 


the heir male of his body, &c. Reſolved, That the ſon 


had an eſtate-tail. : | 

This laſt caſe ſeems to be the ſame as 1s mentioned 2 
Rol. Abr. 252, pl. 4. between Paw/ey and Lowdell, Paſch. 
1651, and reported by Stile. 

Roll ſays that the deviſe was to B. for life, and after his 
death to the heir of his body begotten for ever, and that it 
was reſolved to be a fee executed in B. but by Stile it ap- 
pears to be reſolved that it was an eſtate-tail, and fo it is 
cited Poll. 108. 5 

By all theſe caſes it appears that if there be a deviſe to 
one for life, and after his death to the heir, iſſue or children 
of his body, this makes an eſfate-tail, as if it had been li- 
mited to him and the heir or iſſue of his body directly, 
without the words for life or after his deceaſe ; that if the 
limitation be to the heir male of his body in the ſingular 
number, it has the ſame effect as if it had been to the 
heirs male, &c. in the plural number. 

And by the reſolution in the caſe of King verſus Melling, 
it appears that a power to make a jointure makes no diffe- 
rence, for as HALE ſays Vent. 232, tenant in tail cannot 
make a jointure out of his eſtate without diſcontinuing, or 
merging or deſtroying the eſtate-tail. But in the preſent 
caſe, to enforce this conſtruction, that the teſtator intended 
his ſon Frank an eſtate of inheritance and not an eſtate for 
life only, I muſt obſerve that the words are not, ] give 
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to my ſon Frank my farm, &c. called Eaft houſe ſurm, for his 


life, but I give to my ſon Frank my farm, to enjoy the rents 
and profits thereof during the term ot his natural life, with 
power to make a jointure, and after his deceaſe and jointure, 


to the heir male of his body, &c. Therefore the words J 


give, which begin the ſentence, govern the whole clauſe; 
the bequeſt or gift is not made to the heir male after the 
death of the father, but only to the father and his heir male. 
The heir male cannot take by any ſubſtantive clauſe of de- 
viſe to him, but only by virtue of the deviſe to his father; 
and then the words 10 enjoy the rents and profits during his life, 


do not import that the teſtator intended him only an eſtate 


for liſe, but that the teſtator took notice of the effect and 
conſequence of the eſtate by him deviſed; he gave this 
farm to his ſon Frank, and the heirs male of his body, with 
power to make a jointure, in conſequence of which deviſe, 
his ſon muſt enjoy the rents and profits during his life, the 
jointreſs after him, if any jointure he made, and after the 
death of the father and jointreſs the heirs male; this ſeems 
to be the obvious conſtruction and intent of the words, and 
the words, if there is no occaſion, may be tranſpoſed to 
ſupport the intent. | 

Secondly, It is to be obſerved that the limitation is ta 
his ſon Frank and the heir male of his body lawfully begott- 
en, which is the uſual phraſe and expreſſion in limiting an 
eſtate-tail, and gives ſome ground to imagine the teſtator 
had ſuch an eftate in his intention. 

Thirdly, The limitation is to the heir male of the body 
of Frank, and in limitations by will it is material to obſerve 
from whoſe body the heir who 1s to take, is to proceed, in 
order to the better determining in whom the eſtate- tail is to 
be fixed; for where the limitation is to one and the heirs f 
his body generally the eftate-tail veſts in him, for the rule 
laid down Co. Lit. 22. b. that where the anceſtor takes an 
eſtate for lite, and afterwards there is a limitation to his 
right keirs, the heir ſhall not be a purchaſer, obtains in the 
conſtruction of wills. . 

If a feoffment be made, or a fine levied, or recovery 
ſuffered to the uſe of B. for life, and after his deceaſe to 
the heirs of the body of B. to be begotten; remainder to 
D. in fee; B. takes an eſtate-tail executed in himſelf, and 
the heir ot his body cannot take by purchaſe; ſo in a will, 
if a deviſe be to one for life, and afterwards a limitation 
of the ſame eſtate is made to his right heirs, or to the heir, 
or heus of his body, or iſſue, or children of his _—_— "ye 

y nn | "ther 
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father ſhall have the whole eſtate, ard his heir or iſſue 
ſhall take by deſcent, and not by purchaſe. | 

Fourihly, It is to be obſerved that the limitation by the 
teſtator to his eldeſt ſon was in default of ſuch heir male, 
the deviſe was to Frank and to the heir male of his body 
lawfully begotten ; and therefore when the deviſe over to 
the eldeſt ſon is for want of ſuch heir male, it is tantamount 
to ſaying, and for want . of the heir male of the body of my 
fin Frank lawfully begotten, I give the ſaid farm to my ſon 
Carew Mildway, which ſhews apparently the intent of the 
teſtator that Carew ſhould not take while there was any 
iſſue of the body of Frank. | 

Theſe words of themſelves are ſufficient to create an 
eſtate-tail, as HALE obſerves Vent. 230. and for that pur- 
poſe cites Robinſon's caſe 4 Jac. where a man deviſes to A. 
for life, and if he dies without iſſue, then he deviſes 
over; it was reſolved that A. took an eſtate-tail, which 
ſee@s to be the caſe mentioned in Roll's Abr. 837, pl. 12. 
Mod. 682. Robinſon verſus Miller, in B. R. though there 
it is ſaid to be Trin. 7 Jac. and is there more reſtrictive; | 
If a man deviſes to his wife for life, and afterwards to his | 
ſon for life, and if he die without iſſue, having no ſon, that | 
B. ſhould have it. Reſolved that the ſon took an eſtate in | 
tail male. | i 

| 
| 


The latter words then are to be conſidered, viz. during 
the term of his natural life, if theſe make any diffe- 
rence in the conſtruction of the will, „I give to my ſon [297] 
Frank, and the heir male of his body lawfully begotten, du- A 
ring the term of his natural life, and for want of ſuch heir | 
male, I give the ſaid farm to mv ſon Carew, &c.” | 

If Frank took an eſtate tail, then his heir male, when it | 
deſcended to him) would alſo take an eſtate in tail, and his 
eſtate would not determine with his life. | | 

And that he did take an eſtate-tail, beſides the reaſons 
and authorities before-mentioned, may be collected from 1 


Ce — 
—_—— 
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the general intention of the teſtator, who takes notice, that 
Frank had no iſſue nor was married, and therefore provides 
tor him that he may make a jointure, and provides for the 
iſſue male of that marriage; but ſuch proviſion would be 
geſective if he provided only for one of ſuch iſſue, and for 
him only for life ; all the ſons of Frank and their deſcendants 
requires a proviſion ; and it ſeems more agreeable to the 
deſign of the teſtator, that all ſhould be the objects of his 


cate. | 
| It 
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It will be alſo more agreeable to his expreſſions in other 
parts of the will, for as to another clauſe in the will, it 
is found by the ſpecial verdict, that the teſtator gives to his 
ſon Carew two fields for his life ; and after his death | give 
thoſe two fields to his heir male of his body lawfully be- 


gotten, during the term of his natural life; and after the 


death of ſuch heir male, I give thoſe fields and all my landt 
not ſold, &c. to my ſon Frank, during the term of his na- 
tural life, and ta the heir male of his body lawfully to be 
begotten during his life; and for want of ſuck heir malc, [ 


give thoſe fields and lands to my ſon Carew for life, and to 


1298 


the heir male of his body, &c. during his natural life; and 
for want of ſuch heir male, to his daughters. EY 

By which clauſe, though the inaccuracy df the teſtator 
appears, and though the words heir male of bis body law- 
fully begotten, are uſed for the deſignation ef any ſon of 
Carew, who ſhould be his heir after his death, yet it is 
apparent, firſt, that he makes a diſtinction in the uſe of the 
ſame phraſe ; for his intent appears to be, that Carew ſhould 
have the two fields for his life, and his eldeſt ſon, whcm he 
afterwards takes notice of in his will by name, ſhould alſo 
have them after the death of his father for life ; that Frank 
ſhould have the other lands not ſold by his executors, except 
the two fields, immediately after the death of the teftator, 
and the two fields alſo after the death of Carew and his el- 
deſt fon, to him and the heirs male of his bodv ; and that 
in default of ſuch iſſue the two fields, and the other lands 
not ſold, ſhould go to Carew and the heirs of his body; 
and for want of ſuch iſſue to the daughters of the teſtator : 
And therefore the two fields intended for Carew and his el- 
deſt ſon for life are limited, and after the death of fuch heir 


male, not for want of ſuch heir male of Frank, which ſhews 


that he made a difference between thoſe expreſſions ; the 
two fields are deviſed to Carew for life, then to his heir 
male, (which was Cgrew the grand child of the teſtator), 
for life, and after his death to Prank ; and for want of heir 
male of Frank to Carew again ; by which it appears, that 
there was & manifeſt difference (according to the teſtator's 
apprehenſion) between the words, after the death of ſuch 


heir male, and the words, for want of fuck heir male; tor 


the phraſe, for want of ſuch heir male, imports failure of 
iſſue male, And this is the more evident, becauſe after the 
failure of iſſue male of Frank, and failure of iſſue male of 


Carew, he deviſes all the lands to his daughters; and * 
the 
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the ſame reaſan the words heir male of his body begotten, ap- 
plied to the ſon of Carew, who was then in eſſe, are defig- 
natio perſone ; and heir male of the body of Frank to be be- 
galten are words of limitation. | | 

But if in this claufe the diſpofition to Frank for life, and 
after his deceafe to the heir male of his body lawfully to be 
begotten for life, and for want of ſuch heir male to Carew, 
xc. make an eſtate-tail, as it muſt, unleſs we ſuppoſe, that 
he diſpoſes of all his lands to his daughters before failure 
of his iſſue male, then de congruo the ſame words ſhall have 
the ſame conſtruction in the clauſe which deviſes the lands 
in queſtion. | | | 

But then the queſtion remains, What the teſtator in- 
tended by theſe words, during the term of his life? It may 
be, the teſtator having uſed that expreſſion in the beginning 
of the diſpoſition of his lands, was of opinion, that thc re- 


| [299] 


petition of them was neceſſary to each limitation; or as 


Lord HALE ſaid, 1 Vent. 232, perhaps the teſtator appre- 
hended, that the deviſee had but an eſtate for life, for te- 
nant in tail has only an eſtate for life in many reſpects, or 
intended that each deviſee ſhould have only an eſtate for 
life ; but his intention was inconſiſtent with the rules of law; 
and in wills where words are added inconſiſtent with the e- 
ſlate which the teſtator has deviſed, they ſhall be rejected. In 
all caſes where there is a deviſe to one for life, and after 
bis death to the iſſue or heirs of his body, the words during 
the term of his life ſhall be rejected. | | 
ln all languages and authors it is frequent to find words 
which are abundant, and cannot be taken into the conſtruc- 
tion conſiſtent with the ſcope and deſign of the author: it 
is therefore leſs to be wondered at that it ſhould be ſo in 
wil, where the teſtator is inaps concilii, and by reaſon of 
is infirmities many times cannot attend to the accuracy of 


tie expreſſion ; and therefore there are frequent inſtances * 


of this nature, where ſome words are to be paſt by or re- 


jected. | . 


la the caſe of Newton and Bernardine, Mo. 127. in debt 
tor rent the caſe appeared to be this: | 

C:ſbam having iſſue Thomas, Richard and Gilbert, deviſed 
'wenty nobles to the child of Thomas who was dead, and 
his wife enſient for twenty years; and if my ſon Richard 


lie before he hath any iſſue of his body, ſo that my land 


deſcend to Gilbert before he come to twenty-one, my exe- 
tors ſhall occupy it till Gilbert come to twenty-one years 
of 
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of age. Reſolved, That Richard had an eſtate-tail ; for 
the words before he hath any iſſue are tantamount to without 
iſſue, and then the ſubſequent words cannot prejudice, 

So Til'y ver. Collier, 2 Lev. 162. Remnant having three 


daughters, Suſan, Anne and Elizabeth, deviſes his lands to 


his wife till his heir be twenty-one, and gives 140). to Anne 
and Elizabeth, and if Suſan his heir die without heirs before 
twenty-one, ſo that the lands ccme to Anne, her portion 
ſhall go to E/izabeth. Adjudged that Suſan bad eſtate-tail, 
and that the werds before twenty one ſhould be rejected. 

So if lands be deviſed to A. and the heirs male of his body 
curing the term of 500 years, it ſhall be an eſtate tail in A, 
and the words during the term of 500 years ſhall be void; 
Levice ver. Geddurd, 2 Cio. 62. Mo. 773. It is true, 
that Cro. ſays, that Anderſon and Wurburton held the words, 
for 500 years to be void ; but Daniel and Walmſley held the 
words not merely void, but to have ſuch conſtruction, that 
the eſtate- tail ſhould ceaſe on the expiration of the 500 
years; yet Mo. ſays, that it was agreed by all the juſtices, 
that the limitation for years was void. A writ of eno 
was brought on this judgment, and the firſt judgment re. 
verſed, which is reported ro Co. 87. And though it is 
ſaid, 10 Co. 87. that the Chief Juſtice held, that this was 
a deviſe of a term for years, and not of an inheritance; 
to which WyNncH agreed, and that the term determined 
on the dying without iſſue: There is no reſolution given 
by the Court vpon this point, being controverted between 
the Judges of the Common Pleas and the Eing's Bench, 
in the firſt cauſe upon the ſame will; the difference ſecms 
to be, that ſome of the Judges would tranſpoſe the words 


to 'make all conſiſtent, and then it would be a deviſe 
for 500 years, if A. and the heirs male of his body ſhould 


ſo long live; but all the judges, who took the intention of 
the teſtator to be to give an eſtate-tail, hel, that the 
werds during the term of 500 years ſhould be rejeQed. 

But in the preſent caſe, the words during the term of his 


life cannot he tranſpoſed conſiſtently ; for they cannot re- 


ceive a conſtruction with any propriety, except where they 
are placed by the teſtator; and there, if the prior 
words grant an eftate-tail, they ought to be paſſed by as of 
no efficacy. | 

This caſe was afterwards argued by Serjeant SEL V for 
the plaintiff in error, and by Serjeant CHESHIRE for the 


defendant, Paſ. 5 Geo. 1. and the judgment was „ 
N 
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by the Court ; for it was agreed, that the limitation to 
Frank to enjoy and take the profits during his life, and after 
his deceaſe, to the heirs male of his body, would make an 
eſtate- tail; ſo if it had been, to the heir male of his body, 
in the ſingular number, where nothing appeared which ex- 
plained the intent to the contrary ; but here the intention 
appeared to be, that ſuch heir male ſhould have the land 
only for life, which ſhews that the teſtator did not intend Import and 
thoſe words ſhould be taken as words. of limitation; and e ag 
nothing appears in the nature of the expreſſion, which im- Raym. 38, 
ports that they ſhould be be taken ſo. ME nba + 

Heir male or next heir male (which are the words of the 3 m_ 4 
ſame import, for a man cannot be heir male if he be not 1 Vent. 21g. 
next heir male) are words of purchaſe. In Archer's caſe, 225. 
Co. 66, b. the deviſe was, to his right and next heir male, ap 


and tho? there his ſon was then in eſſe, that made no diffe- Raym. 333- 


Rep. 


rence, for if he had not a ſon in eſſe, it would have been 3 Keb. 86, 


2 contingent remainder ; if he had one, it was a re- 11 164. 
mainder veſted. But the reaſon, upon which it was reſolv- 2 Sid. 51. 
ed in Archer's caſe, that the deviſe to Robert Archer for life, 3 
and after his deceaſe to his right and next heir male and the Hen 40 
heirs male of his body, was. not an eſtate- tail in Robert v. a 
Archer, but only an eſtate for life, with remainder to his © rey 394- 
lon in tail, was, that the words of limitation being added = IE 
o the deviſe to his next heir male, ſhews that he did not Roll. 822. 
iitend the words next heir male as words of limitation, but 2 Rol. 253, 
252 deſcription of the perſon who was to take in remain- 9 APES 8 
(er; and thereſore in this caſe, where the deviſe is to 1Pultt. 222, 
Frank, and after his deceaſe to the heir male of his body 373: 

curing his life, ſhews that he intended his ſon ſhould have Cre. El 
in remainder for his life only; and there ſeems to be Owen 148. 


ro difference between their caſe and Archer's caſe; and Ce. Lit. 8. 


when he deviſes it over for want of heir male to Carew L 
dmay, & c. this does not import that Carew ſhould not 3 ae 


ve it till Frant died without heirs male generally, but for 3 * 39. 


want of ſuch heir male who was to have it for life. 1 * 
| 7H 4.23 >. | 
Newland verſus Coliins. In C. B. Cs - 
Caſe 153 
FPLEVIN, The defendant avows, for that Tho. Inducement 


Collins, his father was ſeiſed in fee, and being ſo 17. 


ſaſed 24 May demiſed to the plaintiff for twenty-one years, cient, 

'0 commence after Michaelmas then next enſning, at the ata 
Yearly rent of gl. | n 
That material. 
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That Thomas Collins 1 Dec. 1710, died ſeiſed of the re- 
verſion, which deſcended to the defendant as his ſon and 
heir, who for rent arrear avowed, &c. | 

The plaintiff in bar to the avowry ſaid, that Thomas 
Collins was ſeiſed in tail, abſque ec, qued fuilt ſeiſit in dini. 
nico ſuo ut de feade. To which the defendant demurred, 
and ſhewed for cauſe, that the traverſe was a thing imma. 
terial, and the inducement to the traverſe inſufficient; and 
it was underftood to be agreed, that the plaintiff might tra- 
verſe the title alledged by the avowant, tho” he need not al 
ledge ſuch title to maintain his avowry. Dy. 365. 2 Cro, 
44- Yel. 54. 2 Cro. 681. But then there ought to be 

a proper inducement to the traverſe, to ſhew the matter 
contained in the traverſe is material; for though the in- 
ducement to the traverſe is not traverſable generally, yet 
it ought to be ſuch as, if true, will defeat the title of the 
other party, otherwiſe the traverſe amounts to a negative 
pregnant. Hob. 321. And therefore in a prohibition, 
where plaintiff ſuggeſts that the prior, &c. was ſeiſed in 
fee, and infiſts upon the unity of poſſeſſion time out of 
mind till the diſlolution 34 H. 8. ratione cujus he was diſ- 
charged of tithes; the defendant pleads, that by agreemert 
1 May 1422. between the maſter of the hoſpital of Burten 

 Legars and the prier, that tithes ſhould be paid in the hands 
of the tenants, & c. abſque hoc, that he was diſcharged of 
tithes. 
3031 It was held that the inducement to the traverſe was bad, 
| for it did not ſhew any title which the maſter of the hoſpi- 
tal had to make ſuch agreement, and to the ſamie purpoſe 
are the caſes Cro. Car. 335. Dyer 305. 2 Cro. 41, 631, 
Bro. 372. Godb. 427. Cro. Fl. 754. 

And therefore here, though T homas Collins the father was 
ſeiſed in tail only, yet his leaſe might be good, eſpecially 
where the fon being the iſſue in tail, has affirmed it by bis 
diſtreſs and avowry for the rent, | 


Caſe 156 B.ſhop verſus Brook. In C. B. 


Upon nn EBT upon a bail-bond given by the defendant to the 
dun D ſheriffs of Lenden, for the appearance of Humphry 


e bee Evan at the ſuit of the plaintiff, and upon which the for- 
the defen> feiture was aſſigned by the ſheriffs to the plaintiff, accord. 
dant_adinits ing to the ſtatute of 4 & 5 Ann. c. 16. And the plaintiff 


in 


all other 


De Term. S. Mich. 5 Geo 1. 
in his declaration declares, that the defendant by obligation uf «- | 


conceſſit ſe teneri, Ses to the ſheriffs ſub cond? quod fo pred? aul depend, 
Humph. Evans compareat, Sc. quod idem feript” ob capt* upon that | 
it virtute Stat. 23 M. 6. c. 10. Virtete brevis de cap ad fer t de- 1 
r:ſpond? quer, Cc. but does not ſay that Evans was arreſted 22838 fl 
by force of the ſaid writ. The defendant pleads non e | TH 
faftum ; and after verdict for the plaintiff, it was moved in 
arreſt of judgment, that by 4 and 5 Anne it is ſaid, If any 
perſon ſhall be arreſted after the firſt day of Trin. Term 
by any writ, & c. out of any her Majeſty's Courts of Re- 
cords at Weſtminſter, at the ſuit of any common perſon, 
and the ſheriff take bail from ſuch perſon, &c. the ſheriff 
at the requeſt and coſts of the plaintiff ſhall aſſign to him 
the bail bond, & c. and therefore it ought to appear that the 
defendant was arreſted, otherwiſe the ſheriff has no autho- 
rity to aſſign the bail-bond, for by common law it was not 
aſſignable, being only a cheſe in action, and therefore when 
the ſtatutes enables it to be aſſigned if any perſon be arreſt- | 1 
ed, & c. it ought to appear by the declaration that he was {1 
arreſted, otherwiſe the action fails, and this ſhall not be [30 | 
iided by a verdi&t upon non off faflum, becauſe this matter L304 | | 


could not be tried upon ſuch an iſſue, 

To this I anſwered, that the intent of the ſtatute 4 and 
Anne was, that all bail-bonds in perſonal actions ſhould 
be aſſignable, and by the ſtatute 23 H. 6. c. 10. the ſheriff 
had authority to take bail of all perſons by them arreſted, | 
or being in their cuſtody, by force of any. writ, bill or war- 1 
rant in any perſonal action, or by cauſe of indictment of A 
treſpaſs, And the ſtatute 4 & 5 Anne does not mean that | 
bail-bonds taken upon capias on indictments ſhould be aſ- | 
aſſignable ; yet all the bonds taken of bail in perſonal actions 
vere intended to be aſſignable ; but by ſtatute 23 H. 6. the 
ſheriff had no power to take bail but of perſons arreſted by 
them or in their cuſtody (that ts in arreſt by their prede- 
ceſſors ) and therefore the declaration, which ſays the bail- 
bond was taken by force of 23 H. 6, and which was upon 
a capias againſt Evans at the ſuit of the plaintiff, imports, 
that Evans was arreſted by the ſheriff at the ſuit of the 
plaintiff, for otherwiſe he could not take a bail bond for 
his appearance by force of that ſtatute, and therefore there 
the averment that he was arreſted is ſufficient. Upon de- 
murrer perhaps it might be made dubious, but here, after 
wn eff fact pleaded, the defendant has admitted all other 


matters againſt him, and depends upon this for his defence. 
| If 
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If the defendant had pleaded nil debet, it ought to be 
plainly proved on the trial, that the defendant gave the bail. 
bond, that Evans was arreſted upon a capias againſt him, 


upon which ſuch bail-bond was given to the ſheriff, and 


afterwards aſſigned to the plaintiff, and upon this declara- 
tion ſuch proof was neceſſary, and therefore upon nil debe 
pleaded, after verdict for the plaintiff he ſhould have his 
judgment; for the imperfection of the declaration is aided 
by the verdict, becauſe the arreſt muſt be proved; ſo for 
the ſame reaſon when the defendant waives the general iſſue 
il debet, upon which the ſpecial matter might be proved, 
and relies upon this that the bond was not his deed, he al. 
lows all the other matters againſt him; as in an aQion of 
covenant, if a breach is not well aſſigned, and the defer- 
dant pleads non eft fadtum, he admits a breach, and after x 
verdict that it was his deed, judgment ſhall go againſt him. 
2 Cro. 369. Muſcett ver. Ballett. 

do in an action upon a bond with condition to ſtand to an 
award, though the plaintiff generally ought to aſſign a 


breach in his replication ; yet if the defendant after Oyer 


pleads non ſe ſubmiſſit, and that is found againſt him, the 
plaintiff ſhall have judgment though no breach appears. 
Reſolved, 1 Syd. 290. admitted Lutw. 528. Yelv. 78. 

So in an action for an eſcape brought by a plaintiff du- 
rante minoritate, H. Stanhope, if the defendant pleads a re- 
moval by Habeas Corpus and a commitment to the Fleet, 
and that matter is traverſed, the defendant cannot afterwards 
take an exception that the plaintiff had not al.edged H. Stan- 
hope to be within 17 years of age, for he has admitted an 
authority in the plaintiff to ſue. Lutw. 627, 632. 
There is a difference where the plaintiff by his decla- 
ration ſhews ſomething which diſcovers that he has no 
cauſe of action, and where he only omits that which was 
to maintain his ation; in the firſt caſe the declaration ſhall 
= be aided by reaſon of the bar, in the other caſe it 

all, 

After conſideration, the Court gave judgment for the 
plaintiff ; for the defendant by his plea of non eſt faclun 
has relied upon this particular matter ; and this being found 
againſt him the plaintiff ſhall have judgment. 


Hedgethorn 
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Hedgethorn verſus Thurlock. In C. 8B. Caſe 157 


pEBT upon judgment in C. B. and the declaration was The ſtatute 

Eſex, fci, though the judgment was at Weftmin/ter, 3 5 

and therefore the action ought to have been brought in give any re- 

Middleſex. Boe OY . medy upon 
Upon a general demurrer to the declaration it was urged. 1 

That this ſhall be aided by ſtatute 4 & 5 Anne, c. 16. which WEL N 

enacts that the Judges ſhall proceed to judgment according tes of the 

to the very right of the action, notwithſtanding any de- lame nas ure 

fault, omiſſion or defect, &c. But the laying the action in otra 

a county where it ought not to be laid goes only to the form there tþce- 

and courſe of proceeding, not io the right of action, jr is fi-4- 

a matter proper to be alledged in abatement of the writ, 

and by common law could not be pleaded in abatement in 

debt in this caſe, for debit” et contra? ſunt nullius loci, and 

though by the ſtatute 6 R. 2. c. 2. in debt, &c if it ap- 

pears by the declaration that the contract was made in ano- 

ther county the action ſhall abate ; yet this is but for con- 

venience ; and if a bond be given or debt ariſes in Middle- 

ſex, and an action is brought thereupon in Eſſex, the Court 

ſhall not examine where the action ariſes, tho' in the time 

of H. 6. it was done; and if the defendant pleads that the 

obligation was entered into in Middleſex, it will not be a 

zood plea, for if the plaintiff demurs to it, by which the 

fact is confeſſed, yet the plaintiff ſhall have judgment, All. 

17, becauſe it appears that this doth not go to the right, of 

the action, for then judgment would be for the defendant ; 

if a trial had been in this caſe by a jury of the county of 

Eſſex, it would have been good after a verdi&t ; yet the 

ſtatute 16 & 17 Car. 2. aids only ſuch defects as do not 

hinder the Court from giving judgment according to the 

right of the action. Sed non allocatur. For 4 & 5 Anne 

does not give any remedy upon demurrer, but in matters 

of the ſame nature with thoſe which are there ſpecified, 


1 Judgment was given for the defendant; but the plaintiff. 
- wo afterwards allowed to diſcontinue upon paymetit of 
d colts, | | | 
| (307] 
Moore ver. —, In C. B. ' __ "Caſe158 
n ASSUMPSIT. The defendant pleaded in diſability of Abl, % 
the plaintiff, that he was a recuſant convict, and ſays, abe plaiatiff 


bat 


De Term. S. Mich. 5 Ges? 1. 


22 bing that the plaintiff was ſummoned to appear at ſuch a day 
. and place to take the oaths before the juſtices of the peace 


be did not according to the ſtatute; 
_— That he made default, and the juſtices certified to the 
querter-1e;. quarter-ſeſſions, that he was duly ſummoned, and made 
fon: ; it is default, and ſuch default was recorded prout patet per recird 
—_— coram, juſtie &c. remanen, &c. and that he did not afterwards 
hee 1 take the oaths either at the ſame ſeſſions, or elſewhere; 
eft ver fica- & loc parat eſt verificare, The plaintiff demurred to the 
2 on be plea, and for cauſe of demurrer ſhewed, that the defendant 
cord.“ © did not ſhew the record of the conviction ſub pede fell, 
Vide the and defendant joined in demurrer. 
er ag And it was argued by Serjeant REYNOLDs, and after- 
* Fletcher. Wards by Serjeant DARNELL for the plaintiff, that the de- 
Mod. Cal. fendant cught to ſhew the record of the conviction /ub ped; 
mn & Eq fgilit, and this ought to be by certiorari and mittimus ; as 
3. if outlawry be pleaded in abatement, it muſt be pleaded ſub 
pede ſigilli; and ſo excommunication. 
Co Lit. And ſo it was reſolved in the caſe of Woodcroft ver. 
8, v. Lord Petre, where recuſancy was pleaded ; and reſolved, 
that it ought to be pleaded ſub pede ſigilli. | 

To which Serjeant CHESRHIKE, and afterwards Serjeant 
PEeNGELLY, replied, that a plea of recuſancy need not be 
fub pede figilli ; for the record itſelf is pleaded, and reference 
is made to the record; and the plaintiff may reply nul tie! 

record, and the Court may write to the juſtices for the re- 

cord. When outlawry is pleaded in abatement, the writ 

: of exigent, upon which the. outlawry is returned, may be 

[308] fſhewn ſab pede fit, viz. the writ itſelf under ſeal may 

- be produced. So ex communication muſt be certified under 

the ſeal of the ordinary, and may be ſhewn under the ſeal 

of the ordinary teſtifying it ; but the record itſelf cannot 

be certified under the ſeal of the Court where the record 
remains. 

Another reaſon why outlawry and excommunication ought 
to be ſub pede ſigilli, to aſſure the plaintiff of the verity of 
the plea ; but if the plaintiff accepts the plea, it is then 
too late to make this objection: If it was not fo, it was 4 
reaſon for refuſing the plea, and the plaintiff might ſign his 
judgment; but if he receive the plea, he cannot demur for 
this defect; and ſo it was ſaid by HoLT C. J. and after- 
wards between Creamer and — Mich. 11 Annæ, as Serjeant 
PexGELLY ſaid it appeared by his note of the ſame caſe, 
which it is reported in 1 Salk, but this matter does not appeat 
there. | * 

| n 


De Tens, S. Mich. 5 Geo. f. 


And as to the objection, that when this is ſhewn for cauſe 
of demurrer, it amounts to a refuſal of the plea ; for how 


could he refuſe it, if he did not ſubmit it to the Court, 


whether this be not a bad plea for this cauſe ; Serjeant PE x- 
GELLY replied, that a plea in abatement is not aided by 3 
& 5 Anne, c. 16. which was intended to aid thoſe pleas 
only which go to the right of the action; and therefore the 
ſhewing this matter for cauſe of demurrer does not avail any 
thing ; for it was neceſſary to make the plea good, it would 
be ſufficient to object it, without ſhewing it for cauſe of de- 
murrer ; and if it was not ſuch a reaſon as would render 
the plea bad, if it had not been ſhewn for cauſe of de- 
murrer, the ſhewing it for cauſe of demurrer will not give 


it any advantage; as where by 4 & 5 Anne, no dilatory 


plea ſhall be received unleſs affidavit be made of the truth, 
or ſome probable cauſe be ſhewn of it to the Court; if the 
plea be received, it cannot be ſhewn for cauſe of demutter, 
that there was no affidavit made of the truth of it. 

But the Court did not give any opinion, whether it was 
neceſſary to plead it ſub pede ſigili. The Chief Juſtice ſaid, 
it was pleaded withaut ſaying ſub pede ſigilli; but in Woed- 
r:ffe's caſe it was ſaid that it ought not to be ſo; and Tracy 
ſad the precedents were ſo. Clift's Ent. 3, x | 

And if it was a bad plea for this defect, why ſhould not 
advantage be taken of it, when it is ſpecially aſſigned for 
cauſe? But the Chief Juſtice ſaid, they would not give 
any opinion as to that point, But the Court gave judgment 
that he ſhould anſwer over upon another point, viz, The 
plea ſays, that the plaintiff was duly ſummoned, and made 
default, which default was recorded praut per record? ibidem 
idem pat; and then alledges as matter in pais, that he did 
nat take the oaths at the quarter-ſeſſions, or afterwards, 
& hi: parat eſt verificare, without ſaying verificare per re- 
ard", whereas there is no conviction till the refuſal of the 
caths at the ſeſſions ; for if he had not appeared before the 
Juſtices who ſurhoned him, but had afterwards appeared 
and taken the oaths at the ſeſſions, he could not have been 
convict, and therefore it ought to have been ſaid, that he 
"35 convict prot patet per record', &c. et hoc parat” eft ve- 
fcareper record; and if the ſtatute 4 & 5 Annæ does not 
. to pleas in abatement, then this omiſſion is not 


Aded. 


* 


Hall 
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Caſe 159 - Hall ver. Downes. In C. B. 
4 28 A ProniBiTION was granted niſi to the ſpiritual court, 
| ed „ where there was a libel by Downes vicar of Painſwict, 
the ſpritual in the dioceſe 4 Glouceſter, for theſe words, Thou art, or 
rn ws he is falſe, for ſworn or perjured. And it was now inſiſted, 
pants ber that by the libel it appears, that the ſaid Downes fuit infra 
ken of a ſacros ordines, and vicar of the church of Painſwick in the 
e, dioceſe of the biſhop of Gloucefter, quodgue ad infamiam, 
means Left, derogation” & diminution flatus, nominis, bone fame, 
Iv icgard ſacrægue ſue funfion' ſonantia verba diffamatoria ſequen' dixit, 
i 'u & (viz.) Thou art, or he is (prefat' Fohannem Downes innuendo, 
2:5 feu de eodem loquands) falſe, for ſworn or perjured; and when 
a libel is for words ſpoken of a clergyman with regard to 
his ſunction, though in other caſes for the ſame words a 
[31c] prohibition may be granted, as for words of paſſion, or ac- 
tionable by common law, yet in the caſe of a clergyman 

no prohibition ſhall be granted. 

I agree, that if there be a libel in the ſpiritual court fer 
puniſhing any one for perjury, or for words which charge 
a layman with perjury, or perhaps a clergyman with per- 
jury, which appears to be committed in a temporal court, a 
prohibition will be granted. | 

But here the charge is general, and therefore if the 
ſpiritual court can take cognifance of the offence with which 
theſe words charge him, it ſhall take cogniſance alſo for the 
deſamation with which he is charged. 

Spiritual That the ſpiritual court has cogniſance of perjury ap- 
cou t. have pears from Lind, 96. v. Hujuſmadi, 315. v. Perurio, eſ- 
ay co wy ' pecialy if it be perjury by a ſpiritual perſon ; and therefore 
own mein- Perjury is cauſe of deprivation. Lind. 114. v. Canonice 
bois. diſpenſatum; and if a libel be for diſcovery whether he be 
TOY Ys perjured, in order ſor deprivation, no prohibition lies. 
Mol. Ca: Sid, 217. And it is agreed by Chief Juſtice Hour, that 
10%. the ſpiritual court has juriſdiction over their own members, 
Fun 36. and in perjury in the eccleſtaftical court inſpiritual matter: 
1 Salk. 134. 

If then the ſpiritual Court has cogniſance of this offence, 
it ſhall alſo have cogniſance of the words which charge him 
with this offence ; and though the words are, is faſſe, fi- 
feroorn or perj ured, the words being in the disjunctive muſt 
be intended to be ſynonimous to falſe and forſworn, and ſuch 
perjury as the ſpiritual court has cogniſance of; for _ 

ans, 


De Term. S. Mich. 5 Geo. 1. 


ſays, perjurium fit trilus modis, jurando contra conſcientiam, 

urandi illicit*, veniendo contra jurament! Lind. 56. v. Per- 

jurio; and therefore this libel being in the disjanctive, ſhall 
be conſtrued only of ſuch a falſity as is called perjury, by 

the eccleſiaſtical law, and not ſuch as is made perjury by 
the common law. 2 8g 1 

And if it were ſuch, the ſuggeſtion is not ſufficient ; for 
it ought to be ſuggeſted, that the words were ſpoke in re- 
ference to an oath taken in a temporal court, &c. and that [311] 
he pleaded that matter there, and the plea refuſed, and of 
which an affidavit ouzht to have been made; as in 1 Vent. 
10. a prohibition was refuſed to a ſuit in the ſpiritual court 
for theſe words, you are an old thief and old whore ; upon a 
ſuggeſtion that if the words were ſpoke, they were all at 
the ſame time, for that ought to have been pleaded to the 
juriſdiction there. Lutw. 1043, 1054. 

$-d non allocatur ; For a prohibition lies where the ſuit 
is for words afionable at common law, and to ſay he is 
perjured is aQtionable at common law, and if there be a 
ſuit for ſuch words in the ſpiritual court a prohibition lies. 
2 Inſt. 493.. 2 Roll. 297. Goldſ. 113. And when the 
words appear to be actionable, there is no occaſion to plead 
that in the ſpiritual court ; and therefore the rule for the 
prohibition was made abſolute, unleſs the defendant craſſino 
die would accept a declaration in prohibition, upon which 
thi> matter might be farther conſidered. | 


More ver. Manning. In C. B. 
Caſe 160 


ASSUMPSIT. Upon a promiſſory note given by Mann- | 
ing to Statham and order ; Statham aſſigns it to With- An origiral 


rhead, and Witherhead to the plaintiff; and upon a de- dll payable 
at murrer to the declaration an exception was taken, becauſe bis order, is 
" the aſſignment was made to Witherhead, without ſaving to «gnadle 


lin and order, and then he cannot aſſign it over, for by this Tervard 


means Statham who-had aſſigned it to Witherhead, without 2 It 10 
ſubjecting himſelf to his order, will be made liable to be <ndorſcd, 


ſued be any ſubſequent indorſee. And to this the Chief eus be 


words or bis 


2 Juſtice at firſt inclined, but afterwards it was reſolved by erder be o- 
"uſt the whole Court, that it was good. 'mitted. 

uch For if the original bill was aſſignable (as it will be if it be aeg 133. 
ind. Payable to one and to his order) then to whomſoever it is 8 


ſigned, he has all the intereſt in the bill, and may aſſign - nee 
. Uir. 1516. 
It Black. 423 


1 2 | 


— my 
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Promiffory it as he pleaſes, for the aſſignment to Fitherhead is an ab- 
notes were ſolute aſſignment to him, which comprehends his aſſigns, 
not affign- a i . mn» 

able at com- and therefore nothing is done when the bill is aſſigned but 
mon law. indorſing the name of the indorſor, upon which the indor- 


_ 2% ſee may write what he will, and at a trial when a bill is 


2 Ld. Ray. given in evidence, the party may fill up the blank as he 


7<7- pleaſes. 
3 Bic. abr. 


626. Mace aſſignable by ſtat. 3 & 4 Ann. c. 9. & y. Ann. c. 25. fee, 3. Seb. Caf. 
Ev.d. 18. Theo, Evid. 84. 2 Stra. 1103. 2 Barneſ. 361. 2 Burr. 1225. Stra. 


557. Doug], 671, 617. For the difference between bills payable to Bearer, and payable 
to Order. See 1 Salk. 125, 133. 3 Lev. 299. Skina, 343, 411. Comb. 204, 466. 


[312 | | 
Caſe 161 The King ver. Pond. In B. R. 


N JNDICTMENT againſt Pond a ſurgeon, for refuſing te 


er be conſtable; and it was now moved to RATMON D At- 
grant" da. torney General, that a noli preſegui might be granted; for 
ment a- by the ſtatute 5 H. 8. c. 6. upon the petition of the warden 
gainſt a ſur- and company of Surgeons, it was enacted, That the ſup- 
— 41. be pliants be not chargeable of conſtableſhip, watch · office, 
conſtable. bearing arms and inqueſts in the city of London, and by 
32 H. 8. c. 42. all perſons of that corporation were exempt 
from bearing arms or putting on to watch or inqueſt, and 

therefore by their charter 2 * 1. they are exempt. 
And though it was held that phyſicians are not exempt, 
1 Syd. 431. 1 Mod. 22. 2 Keb. 578. Vet it is ſaid by 
Keble, that ſurgeons may be exempt, and by the equity of 
thoſe ſtatutes and cuſtom. of the realm, all ſurgeons have 


been allowed the ſame privilege, and therefore a noli proſe- 


qui was allowed, unleſs cauſe; and no cauſe was ſhewn 35 
ever I heard. | 


Caſe 162 Gilbert, Earl of Coventry, ver. Anne, Counteſs 
Dowager of Coventry. Intr, Hifi” 3 Geo. Rot. 


rn In B. R. * 
Of the exe- ; : | | 
cut on of HIS was an iſſue directed out of the Court of Chancery 
powers in to try the validity of five leaſes made by Thomas Earl 


9 of Coventry, huſband of the defendant. 
of leaſes. Firſt leaſe by indenture 30 May 1701, to S. Shepheard 
Ante 37- and H. Crow for 99 years from the death of Sir T home: 
Haſlewoed, bart. if the defendant ſhould ſo long we; ren- 

| ering 


4 


w= = —_— td 
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dering 3!. 8d. per annum after the death of the ſaid Sir 


Thimas Haſlewoed. 


Second, By indenture 14 July 1710, to them for 99. 


years from the death of Neff. Biſhop, if the defendant and 
Richard Leggs ſhould ſo long live, rendering 4l. 148. 2d. 
per annum, after the death of the ſaid Neft. Biſhop, and a 
heriot or 4]. upon every death. 

Third, By indenture 15 'p 1710, to them for the 
ſame term, from the death o Anne. Green, at the rent of 
19s, 8d. and a heriot or gl. &c. 

Fourth, 17 July 1710, for the ſame term. 

Fifth, 29 July 1710, for the ſame term. 


Upon the trial before J. BIENcOw at the affizes at 


Wercefter a ſpecial verdiQ was found. 

That Thomas Lord Coventry made a leaſe of the lands in 
the ſecond leaſe to William Biſhop for 99 years, if he, Ro- 
bert Biſhop his ſon, and Neſt. Biſbop his daughter ſhould fo 
long live, rendering al. 148. 2d. per annum, and a heriot or 
4. for every death, and doing ſuit, &c. 

That he or his anceſtors leaſed the lands in the other 
leaſes for 99 years, if three lives ſo long lived. 

That Tamas Lord Coventry being ſeiſed ot the reverſion 
expectant upon theſe ſeveral leaſes, upon the marriage of 
Thomas his eldeft ſon with the defendant, by indenture 20 
Jan, 1690 conveyed the ſaid lands to the uſe of himſelf for 
life ; remainder to T homas his eldeſt ſon for life; remainder 
to his firſt and other ſons in tail male; remainder to Gilbert 
his ſecond ſon, the now plaintiff, for life, &c. with a 
power to make leaſes in theſe words, Provided it ſhall be 
awful for every perſon, who ſhall be actually ſeiſed of the 
ſreehold of the premiſſes herein before limited to him in 
uſe, to make leaſes of any part thereof which hath been 
uſually letten by leaſe for lives or years, bf which he ſhall 
be ſo actually ſeiſed by virtue of the limitations aforeſaid, 
by indenture for any term not exceeeing 21 years, or de- 
terminable on one, two or three lives, ſo as on every ſuch 
leaſe be reſerved and made payable, during the continuance 
ef ſuch leaſe, the accuſtomed rent or more, or as much as 
can be reaſonably got for the ſame, ſo as no ſuch leaſe be 
made diſpuniſhable of waſte, and ſo as there be not any 
yart of the premiſſes ſo leaſed at any one time any more or 
zrcater eſtate or eſtates, than for 21 years, or for three 
ives, or for any number of years, determicable on three 


lives,” 
That 


1513] 
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| That Paſch. 3 W. & M. a fine was levied of the lands to 
the ſame uſes. Eg | 

That the Lord Coventry died, and Thomas the huſband 
of the defendant entered, and was ſeiſed for his life, and 
made the firſt leaſe 20 May 1701. That the rent reſerved 
was the ancient and accuſtomed rent. That all the lives, 
except the life of Sir T homas Haſlewoed, were determined 
at the time of making this leaſe ; that Sir Thomas Haſſe wood 
attorned tenant purſuant to this leaſe ; that he afterwards 
made the ſeveral other leaſes, upon which the ancient rents 
were reſerved, and that no prior eſtate continued in eſſe in 
any of them except a term for 99 years determinable upon 
a ſingle life. 5 

And the ſingle queſtion upon this ſpecial verdict was, 
Whether theſe leaſes were purſuant to the power? 

And I argued that theſe leaſes were purſuant to the 
power, that they were made by the huſband of the defen- 
dant who was then ſeiſed of the freehold by virtue of the 
limitations in the ſettlement; that they were made of lands 
uſually leaſed for lives or years; that they were made by 
indenture for a term of years determinable upon one or two 
lives, rendering the accuſtomed rents, not diſpuniſhable of 
waſte, and that there are not upon any of the lands demiſed 
more or greater eſtates, than eſtates for years determinable 
upon three lives. | 

[315] The principal objection is, that the leaſes made by the 

| Farl of Coventry are leaſes in reverſion. 

Oro. Jace s. And I argued, that where a power is annexed to the 
: Tg eſtate of one in poſſeſſion to make leaſes, without ſaying in 
y.ph.g. reverſion, he can make & leaſe in poſſeſſion only, and not 
2 Roll. rep. a leaſe in reverſion to commence in futuro. 6 Co. 33. 4. 
„ Mo. 199. 2 Cro. 318. Yelv. 222. | 
Raym.163, SO if the power be to make leaſes for one, two or three 


247. lives, he cannot make a leafe for a life not in eſſe. 
Soap Ray. But if the power be annexed to a ſettlement of lands, 
pg 


3 464. Patt in poſſeſſion, and part in reverſion, to make leaſes in 
4 Mod. 465. poſſeſſion or reverſion, he may make a leaſe in reverſion o 
Mod. 3 8. ſands not in poſſeſſion. 8 Co. 69, b. Jhitleck's caſe. 
* — inter and Lovedere. 2 Salk. 537. 

«Mod. 241, So if the power to make leaſes, annexed to a ſettlement 


OG 4. of eſtates demiſed for life or years, be expreſly confined io 
G. G Mod. 


wo makeleaſes in poſſeſſion, a leaſe in reverſion or in futuro ls 
A. E. R. not warranted by ſuch power. Carth. 18. 1 Sid. 101, 


47. 250. | Lev. 168, | 
Nu. 414 0 


De Term. 8. Mich. 6 Geo. 1. 


So where a man has power to make a leaſe purſuant to 
2 power, he ſhall not make a ſecond leaſe to commence 
purſuant to his power. 1 Lev. 36. 3Lev. 71. 1 Salk. 

7. 
3 where a man makes a ſettlement of the reverſion of: Roll. rep. 
lands demiſed for lives or years, to the uſe of B. for life, 
with power to make leaſes generally, he may make a leaſe 
during the continuance of a former leaſe, to commence 
after the former, otherwiſe his power would be ineffectual; 
and this was agreed in the Marquis of Northampton's caſe, 
1 Lev. 35. 3Lev. 71. Dy. 537. a. 2 Roll. 261, pl. 8. 
1 Lev. 168. 1 Sid. 2690, 7 | 

The intent of this power ſeems to be, that the party 
having ſuch power ſhall fill up the lives as they drop; and 
if he had done this upon a ſurrender of the = leaſe, 
without doubt it would have been good; and if this is 
done by another leaſe of the reverſion, it ſeems to be the 
ſame * in effect, for the eſtate of him in remainder is 
not prejudiced more in one caſe than the other; fer if a 
leaſe, upon the ſurrender of a former leaſe, was to be 
made determinable upon three lives, it would be of equal 
duration, and equally diſadvantageous to him in remainder 
or reverſion, as if there were two leaſes which both de- | 
termined upon the ſame lives. = 


(216) 


And it would be unreaſonable, that the prior leſſee ſhould 
have the power to defeat the execution of a power by his 
ſurrendering up his leaſe, or not. | 

And it ſcems io be agreeable to the intent of the power 
in this caſe, that he who had the freehold by virtue of the 

limitations in the ſettlement ſhould be enabled to make 
leaſes; for it is the ſole qualifica ion required in him for 
exerciſing the power; and all the other requiſites, as to the 
manner of exerciſing his power, are found by the verdict to 
be obſerved. | 

There can be no doubt but upon this requiſite, ſo 2 
there be not at any one time any more or greater eſtaics 
than for twenty-one years or for three lives, or for years 
determinable on three lives; and theſe words ſhew that it | 
was not the intent of the power to confine the party that he | - 
ſhould make but one leaſe; for it appears by the words in 8 
the plural number, that ſeveral eſtates were allowed at the 
fame time, but all were to be determinable on three lives, 

As to the objection, that in ſome of the leaſes the ſame 
hesiots are not reſerved as were before ; 
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g * 
Janſwer, that the power requires only that the ancient 


171, 427. the reſervation of heriots or other caſual profits, is not ne- 


Lev. 3 ceſſary. Co. Lit. 44. b. 6 Co. 37, 38. 2 Cro. 56. 


Digge 107. 


C;o. Jac. Mo. 759. : 
ug 77: If it be objected, that this leaſe is not aJeaſe of the re. 
ro. Car. 


17. 


ve.ſfion, but a leaſe to commetrice at a future day, for each 


3 Bult.291. leaſe is for ninety-nine years to commence from the death 


3 Keb. 107, of the remaining life in the former leaſe ; that will make 


108% 


4 


5 Co. 7, 


b. no difference, for the one leaſe as well as the other is to 
take effect at the ſame time when the other determines ; 
ard thoꝰ it be to commence after the death of the remaining 
life, and the prior leaſe may determine before by forfeiture 
or ſurrender, yet forfeiture or ſurrender ſhall not be pre. 
ſumed. | 

A leaſe to commence from the death of a prior leſſee 
for life will be good. | . 

And after many arguments the Court was of opinion, 
that theſe leaſes made by Thomas Earl of Coventry were 
good, purſuant to the power given him by the ſettlement, 


„ 


6 Geo. 1. In C. B. Fl 


— 


3 1 


Ellerton & ux' ver. Gaſtrell. Caſe 163 


* HIBITION was granted uf cauſa, Cc. to the Marriage of 
Court of the Arch-deacon of Richmand in the dioceſe _ xr x. 2 
of Cheſter, where a libel was exhibited for the marriage of ile fſter 
Ellerton with his now wife, being the daughter of the ſiſter held within 


: | ES t . itch. the levitial 
of his former wife, upon a ſuggeſtion that it was not with- 45 cane 


in the Levitical degrees. | prohibiiion 
And for cauſe I inſiſted that the marriage was within the denied to 
Levitical degrees. $6. 


The ſtatute 21 H. 8. ca. 7. enacts, that no perſon marry , libel for 
within the degrees before rehearſed ; and if any be married that purpoſe 
within the ſaid degrees, the perſons ſo unlawfully married 4% gg 
ſhall be ſeparated by ſentence of the archbiſhops, biſhops, Stat. 32 H 
or other miniſters, & c. within the limits of their juriſdic- 8. ca. 38 
tion and authorities. i | 

The marriages prohibited, and which are to be diſſolved 
by ſentence of the ſpiritual court, are all within the degrees 
there mentioned, though they are not expreſly mentioned in 
the ſtatute z and Hae 2 when the ſtatute mentions' as un- 
lawful the marriage of the ſon with the aunt, being his 
father's or mother's fiſter, or with his uncle's wife who is 
his aunt by affinity, the marriage of the niece with her 
uncle by conſanguinity or by affinity (which is the preſent [319] 
caſe) is within the ſame degree, aud conſequently diſallow- \ 
ed by this ſtatute, 

do in Leviticus, ch. xviii. v. 12, &c. the Jews are ſor- 
bid to uncover the nakedneſs of the father's or mother's 
brother or ſiſter, viz. the uncle or aunt by father or mother, 
and the uncle or aunt by affinity, though not named, are 
within the ſame degree with the perſons there mentioned. 
do in the table of kindred and affinity, who by ſcripture 
and our laws cannot intermarry, which was publiſhed by 

authority 
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Hob. 181, 
Vaugh.207, 
04. 

ent. 10, 
18, 21, 
Eq. Caics, 
156. 
Mcor go7. 
4 Leon. 16. 
5 Mod. 16“, 
448. 

1 Sid. 434. 
2 Jait. 683. 
Noy. 29. 
Coinb. 356, 
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authority 1563, and which by the ggth canon made in the 
year 1633. is allowed, | 

A man cannot marry his wife's ſiſter's daughter; and the 
canons of 1602, were eſtabliſhed in the convocation, which 
had a licence under the great ſeal to agree to ſuch canons 2 
they approved, and which were afterwards ratified by the 
King under the great ſeal, and therefore are allowed as the 
eccleſiaſtical law of this realm, And by canon gg. all mat. 
riages prohibited by God's law, and expreſſed in this table, 
are declared inceſtucus and unlawful, and no perſon ſhall 
marry within the degrees prohibited and expreſſed in the 
ſaid table, &c. 

In the caſe of Mann, who had married the daughter ol 
the ſiſter of his former wife, it was held by the High Com. 


 miflion to be unlawſul ; and though a prohibition was 


granted, Mo. 90). Cro. Eliz. 228 yet a conſultation wx 
afterwards awarded; for a prohibition ought not to be 
granted, if it is within the Levitical degrees. Vaugh, 24;, 
321. 4 Lev. 16. by 

So in Pearſon's caſe, upon ſuch a marriage a prohibiticn 
wont; but a conſultation was afterwards granted Vaugh. 
248, 323. And this perhaps is the reaſon why that caſe, 
which was mentioned as having a prohibition granted by the 
common pleas, in the firſt edition of Co, Lit. 235. a. wit- 
out mentioning the conſultation, was totally omitted in 
the ſubſequent editions. | 

Hob. 18x, in the caſe of Havard ver. Bartlett, ſpeaks 
of Rennington's caſe, who had married the daughter of the 
ſiſter of his former wife, for which he did penance by or- 
der of the High Commiſſion, 16 Jac. and after his death 
ſhe claimed her free-bench ; and it was allowed, becauſe 
there was no divorce à vintulo matrimonii, though Hob. ſays 
there was cauſe. So 2 Inſt. 633, Lord Coke ſays, that 
though the marriage of the nephew with his aunt be pro- 
libited, Lev. 18, ard the marriage of the uncle with his 
niece be not there prohibited by expreſs words, yet ſuch 3 
marriage is prohibited qui @amdem habet rationem propinquils- 
tis cum eis gui nominatim prohibentur, & ſic de ſimilibus. v0 
by Vaughan it is expreſly agreed, that the marriage of tht 
uncle with his niece, or with the niece of his wife, u 
within the Levitical degrees. Vaugh. 323. | 

So in the caſe of Mortley & ux' ver. Watkinſon, J Cit 
2, in B. R. on a prohibition it was ſtrongly 2% 

5 4 
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* 
he J/ailap, that ſuch a marriage was lawful ; yet a conſultation 
was granted, 2 Lev. 254. 2 Jones 118. 
'E And afterwards in the like caſe between Matlinſen ver. 
wy Margatren, in B. R. Paſ. 34 Car. 2. a prohibition was de- 
A nied. : Ray. 464. | . 
he Trin 5 W. & M. between Hanour. and Bradſbawe, a 
he prohibition was granted, in order that the plaintiff might 
* declare on ſuch a caſe; but Levinz ſays he heard no more 
le of it. 3Lev. 364. | 
all But in the caſe of Snowling and his Wiſe, ver. Nuwey, 
"A after two or three arguments, it was reſolved-by TREVOR 
and all the Court, 1 Anne, that a conſultation ſhould be 
of granted. Lut. 1077, | | 
= The ſame matter was moved in B. R. between Clement 
$ and Beard, and HoLT ſaid there, that he took that queſ- 
* non to be ſettled, for if it was the daughter of his own 
* ſiſter, there could be no queſtion; and if it was the daugh- , __ 
1 ter of the wife's ſiſter it, is the ſame relation by affinity, and [321 
| therefore within the Levitical degrees. 5 Mod. 448. 
05 Upon which the rule in this caſe was diſcharged. | 
gh, | 
ie, Haddy & ux,“ adminiſtrators of William Gifford, 
on ver. J: Yate Gifford. In C. B. Caſe 164 
Ne : 
in * an Ac rio of DER upon a bond given by the de- Upon wit 
ſendant to the inteſtate 29 Apr. 1707. of error 
aks Upon Oyer of the bond it appeared, that. the condition brought at 
the recites, that William Gifford was bound with the defendant 3 
or- fora debt of the defendant's by bond of the ſame date, to cution 
ath pay 511. tos. to Lat. Ridley, 30 OR. next; if therefore +; 09 e p 


uſe the detendant pay to the ſaid Latimer Ridley, the ſaid 511. 
158. on the ſaid 30 Oct. in diſcharge of the ſaid recited 
cb nion, then, & ce. The defendant pleaded. guad ſolvit 
red 511. 108. pred” Lat. Ridley, ſuper 33 Oct. in exone- 
din recitat* oblig. The plaintiff replied quod non ſolvit; to 
nch there was a demurrer, and judgment for the plaintiff. 


and did not find bail; upon which the plaintiff ſued out 
execution, for that by the ſtatute 3 Jac. c. 8. it was enaQted, 
Hat no execution ſhall be delayed by writ of error, or ſu- 
perſedeas thereon, for reverſing any judgment in any action 
vr bill of debt upon any ſingle bond for debt, or upon any 


or upon any action or bill of debt for rent, or upon any 
| contract, 


if bail ke 

not found. 

Barnes c. 
I 


After e the defendant brought a writ of error, 


(blization with condition for payment of any money only, 


Show. 14. 
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contract, in any courts of Weſtminſter, &c- unleſs the . | 


ſon, i whoſe name error is. brought, with two ſuretie 
firſt become bound by recognizance, &c. to him for whom 
judgment is given, in double the ſum recovered, to Proſe. 
cute the writ of error with effect, &c. 

And it was inſiſted by Serjeant WHITAKER, that hail 
was not required here, for that this obligation was in nature 
of, an obligation to indemnify, which would not be within 
the ftatute, which ought to be taken ſtriftly ; and therefore, 
if error be brought in action of debt upon a bond for per. 
formance of -covenants, bail is not required, neither in 
debt upon a bond for performance of an award, or for pay. 
ment of 35ol. upon the return of a ſhip ; and for the ſame 
reaſon it is not required in this caſe ; for if the defendant 
had tendered the money to Ridley on the day of payment, 
in an action of debt brought by Ridley againſt him upon the 


bond, he might have pleaded this tender and refuſal ; but 


to this condition he could not plead it. Co. Lit. 217. And 
this point was de:ermined in B. R. Hill. 1 Geo. between 
Hammond and Webb, when the condition recited a formet 
bond given by the defendant to A. and then goes on, if the 
ſaid Webb ſhall pay the ſaid ſum of fool. to the ſaid A. 
on the ſaid 25th of April, then, &c.- in the ſame words 25 


the preſent caſe. And the Court were of opinion, that 


bail was not neceſſary, for it was of the ſame nature with : 


hond to indemnify, though no judgment be entered up in 
that caſe, becauſe tne plaintiff affirmed his judgment on 
the writ of error. | 

But on the other ſide it was urged, that this bond is only 
for the payment of money, and ſo without doubt within the 
letter of the ſtatute : But bonds for performance of cove- 
rants, awards, &c. or for payment of money upon the 
return of a ſhip on a bottomree - contract, or to indemnify, 
are out of the letter of the ac, and therefore good reaſon 
that bail ſha!l not be required upon a writ of error on ſuch 
actions. Eee” 

But where the bond is within the words of the ſtatute, 
this ſtatute his been conſtrued beneficially for the ſubjeQ ; 
and therefore where there was a condition for the payment 
of ſuch a ſum of money to B. as A. ſhould declare to be due 


: from the defendant to him, upon an account ſtated between 


Yelv. 227 


the plaintiff and defendant, it was reſolved, that bail was 
neceſſary in a writ of error, by three Judges againſt Ke - 
Fee, er. 7 | A 


> 
- 
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So in action againſt an executor or adminiſtrator, if [3a] 
judgment is generally againſt him de bonis prepriis, and he 
brings a writ of error, he muſt find bail. 2 Cro. 350. 1 
did. 368. And the caſe between Hammond and Webb was = 
not determined, for no judgment was given, and therefore 
nothing appears but that the Court doubred upon this point. | 8 
The Ch. J. KING ſeemed to think that this caſe was 11 Med. 2. | 1 
vithin the letter of 3 Jac. 1, c. 8. and he thought that this 


n tatute ought to have a liberal conſtruction; but becauſe the : | 
, Judges of the King's Bench doubted, and inclined to the 9 
. contrary opinion, that there tiglit be one uniform opinion ; "5 | 
n inthe two Courts, it was agreed to be put off till the court ' 
. could talk with the Judges of the King's Bench. | 
e And in the laſt day but one of the term the Chief Juſtice 
It iclivered the opinion of the Court, and ſaid, | 

t, That this Court was agreed that execution ought not to 

L be ſtayed in this caſe, if bail was not found; for the ſtatute 

It ought to be conſtrued liberally, and for the benefit of him 

d who had obtained judgment, and that no judgment was 


N rivenin the caſe of Hammond and Webb, and therefore the i" 
t le for ſtaying execution was diſcharged. i 


Salmon ver. Denham & al.“ In C. B. | Caſe 165 


ß upon the demiſe of Stephen Saunderſon, What 
and # ſecond demiſe alledged by Thomas Saunderſon, Wort in @ 


1 Upon not yuilty pleaded, the jury at York aſſizes on the ur born 
ſecond demiſe found the defendant not guilty. a eſtatein fee, 
ly As to the firft deviſe they found ſpecially, that Fohn Liztle what not. 


16 being ſeiſed in fee had three ſiſters, Elizabeth, Dorothy and 
Jane; that Fane married William Brown, by whom ſhe [324) 
had iſſue William, Jam, Hannah, Mary, and Dorothy ; that 324 
Hamah married Stephen Saunder ſon the leſſor of the plaintiff, 
dy whom ſhd had iſſue Thomas Saunder ſon the ſecond leſſor, 
wy alive ; that Fotn Little being ſeiſed, by his will 26 
Sept. 1674 deviſed other lands to Thomas Cheppell his ſiſ- 
ters ſox and the heirs of his body; remainder to William 
Brown, John Brown, Thomas Mitchel and George Scarf his 
liſters ſons and their heirs, paying sl. yearly to Elizabeth 
, during her life other lands he Neviſed to William 
run and the heirs of his body, and for want of ſuch iſſue 
0 fohn Brown, Thomas Chappell, Thomas Mitchell and Gee, 
arf and their heirs, 
Then 


| 
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Then he adds theſe words, Item, I give my houſe and 
lands, (which were the lands in queſtion,) 1 John Brown, 
the ſaid William Brown paying to Elizabeth Scarf, Jl. 
yearly during her life, aud the ſaid John Brown paying to the 
ſaid Elizabeth Scarf, 21. yearly during her life. 

Other lands he deviſed to George Scarf and the heirs of 
his body, remainder to Williem Brown, John Brown, Tho- 
mas Chappell, Thomas Mitchell and their heirs. 

Then he deviſes ſeveral - legacies, and deviſes ſever] 
lands to be ſold for the payment of his debts and legacies, 
ard afterwards adds this clauſe. 

If the lands I have aſſigned to be fold, and my perſonal 
eſtate, will not hold out to pay my debts and legacies, what 
ſhall be unpaid ſhall be paid out of the proportion of the 
lands I have given to William Brown, Fohn Brown ard 
Geo, Scarf. | | 

The jury found that John. Little died, and his ſiſters, El. 
zabeth and Dorothy, and William Brown the ſon and heir of 
Jane the other ſiſter, were his heirs. 

That El:zabeth died, having iſſue now alive, that Dore 
thy died without iſſue, that William Brown heir of Jar 
died without iſſue, and afterwards John Brown died without 
iſſue, and after his death Stephen Saunderſon, in right of 
Hannah his wife, entered on the lands deviſed to John 

1325] Brown, and that afterwards Hannah died, Dcrothy and Mary 

being now living. | | 

That the lands in queſtion deviſed to John Breton are 
10l. per annum and no more, and if upon the whole the 
Court be of opinion for the plaintiff, they find for the 

plaintiff, otherwiſe for the defendant. 

And after argument by Serjeant PENOETITx for the 
plaintiff, and Serjeant WYNNXE for the defendant, it was 
now argued by myſelf for the plaintiff, and by Serjeant 
CHESHIRE for the defendant. | 

And for the plaintiff it was inſiſted, that the leffor of the 
plaintiff had title guacungue via, for if John Brown had 
only an eſtate for lite, he was only intitled to a fifth part oſ 
the reverſion ; if he had an eſtate in fee, he was intitledto 
a third. part. | 

1 And it was argued that the leſſor of the plaintiff ough! 
118, to have a third part, for that Join Brown by this deviſe took 
Fs _ an eſtate fee ; _ — a man deviſes lands ee * 
dero g ing any eſtate, the deviſee paying a ſum in groſs, th 
0b. + ſhall be by conſtruQtion an eſtate 4 fee. This is _ 

2 
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Bro. Fſtates 28, Teſtaments 8. 3 Co. Welleck and Ham- 8 cog bd oh 
mmd, 6 Co. 16, a. Collt.r's. caſe, 2 Cro. 527, 591, . 95 


600 600. 1 And. 38. 1 Rol. 834. and in many other C 


caſes. : 


And though 1 


„ 


ro. El.20g, 
Bro. Teſt. 


n this caſe the deviſe to John Brown is, — 158] 


paying 51. per annum, to Elizabeth Scarf, during her life, pl. 5. 74. 


this makes no difference, for it is a ſum in groſs, and is to; 


continue during the life of Elizabeth Scarf, and therefore Cid. Elz. 
t muſt be in fee, otherwiſe the eſtate deviſed might deter- 146, 202, 


: 1 E77 8 20 Le 60, 
mine before the life of Elizabeth, to whom the 5]. a year is ns 178, 
445, 933- 


able. ; | 
Fi. the caſe of Webb and Herring, 2 Cro. 415. there was 
2 deviſe to his ſon, and if his three daughters outlive his 
ſon and heirs, they to have for life; and then I give the 
ſame to my ſiſters, they pay 61. 108. yearly to the Merchant- 
Teyhr: Company, and if they deny payment the Company 
to enter. a 

t was adjudged that the ſiſters had a fee; ſo 2 Cro. 527, 
2 Rol. 80, Spicer ver. Spicer, a deviſe to his wife for 
life, paying zl. per annum, out of the profits to Thomas for 
his life, and if ſhe die before Tomas to his ſon Richard, he 
likewiſe paying 3l. a year to Thomas for his life, and 208. 
to his ſiſters. Roll. reports it that 20s. yearly to L. for life ; 


and it was reſolved that Richard had a fee, for 20s. is a 


ſum collateral, and does not iſſue out of the land, and the 
value is not material ; for if it was only a penny to be paid, 
it being a collateral ſum which does not iſſue out of the 
profits, the deviſee ſhall have a fee; HoucnTon ſaid, 
ſor this reaſon, becauſe the deviſee, who is to pay L du- 
ring his life, muſt have an eſtate to continue during the 
life of L. and therefore muſt have a greater eſtate than for 
his own life, ſor L. may ſurvive him. | 
So in the caſe 27Car. 2. Read ver. Hatton, Poll. 399. 
2 Mod. 25, a deviſe to Robert his ſon, upon condition that 
he pay 51. a year to his ſiſters, the firſt payment to be made 
at the firſt of the uſual feaſts which ſhall happen next after 
his death, ſo it be a month after his death, though the 
eſtate deviſed was 16l. a year; yet it was adjudged that 
Robert had a fee. So Lee and Withers, 2 Jon. 107. Pol- 


lex. 545. a deviſe to James conditionally, that he allow 


bis ſon Nicholas meat, drink, waſhing and lodging, during 
his life; tho it was urged, that the word allow imported it 
mY out of the profits, yet it was reſolved that it was a 
e. 


And 


RoR. abr. 
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And the-difference is only where the payment is limiteg 
to be paid out of the profits, and where it is not limited; 
for this is the diſtinction taken 6 Co. 16. in Collier's caſe, 2 
deviſe, paying a fum in groſs; ſhall be a fee ; paying there- 
fore 208. yearly ſhall be only for life, which alludes to the 
caſe Dy. 371. b. where a deviſe to the wife after the death 
of his father, paying therefore to the right heirs of my fa- 
ther 40s. yearly during her life, was adjudged only a deviſe 
for life. 8 Anne ſley ver. Chapman, Cro. Car. 157. Jon. 
-1 211. A deviſe te his ſons, and they to bear part and part 
[apy FEE 3 ret 
2 out of the lands for life, this was only an eſtate 
| cr life. 
But if there was any doubt whether this clauſe gave J. 
Brown a fee, yet it would be removed by the clauſe which 
ſays, that if the eſtate to be ſold and his perſonal eſtate 
* will not hold out to pay his debts and legacies, what is un- 
paid ſhall be paid out of the proportion of the lands given 
to William Brown, J. Brown, and Geo. Scarf, for a deviſe 
of lands to pay debts and legacies will carry a fee; ſo Dy, 
371. b. a deviſe of lands to a man's ſiſter, except my ma- 
nor, which I appoint :o pay my debts, will be a deviſe of 
Ante 325, the manor in fee. 
So a deviſg to perform a man's will, and to pay debts 
and legacies, was reſolved by all the Juſtices in C. B. to be 
a fee. Bend. pl. 66. And ſo it was decreed in Chancery, 
Ca. Chan. 196. 
10 Co. 41. And afterwards in the ſame term judgment was given for 
2 Brow. 68. the plaintiff by the whole court ; for the Chief Juſtice ſaid, 
8 ri that they were all clearly agreed in their opinions, that J. 
C. Car. Brown had by this deviſe an eſtate in fee upon the whole of 
133, the will; though if it had been put upon the firſt words 
8 935 only, paying gl. per annum to EI. e for her life, they 
2 Roll. rep had not been all ſo clear in their opinions. 
Gold 134. Noy 31. Owen 112. 1 Leon. 283, 1 Lut bog. Eq. Caſ. abr, 206. 
3 Wiif. 248. Ante 72, 123. Lord Raymond 829. Salk. 242. Stra. 129, 999, 1086, 
1128. Andr. 125. B. R. H. 28. 10 Mod. 419. 3 Comyas? Dig. 24, 35. 1 Bu. 
Abr. 328. 2 Bac. abr. 72. 3 Bac. abr. 18, 23. 4 Burr. 1933, 1940. 1 Black. 
Rep. 310. 2 Back. Coramen. 156. Lord Nott. arugm. 35. 1 Bro. Chanc. rep. 191. 
_ . 2 4 Bae. abr. 321. Powel on Dev. 263. Cowp. 836. 1 Brow. Ci. 
anc 194. | 


Willant 
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William Vaiſey ver. Hundred of Whiſton. in Com. Caſe 165 
Glouceſt. In C. 8B. | 


CTION upon the ſtatute 13 Ed. 1. in which the In an «&'on 
plaintiff declares de placito quod quidam malefator, 2 
in quoſdam Johannem Goodman & Robertum Capell ſer- kd 1. fer 
vien' ipſius quer' inſultꝰ fecer* & 671. confiſten' de diverſis a robbery, 
peciis auri cuſi vocat' guineas, & diverſis mw auri cuſi '* nw. ge 
vocat' half guineas, de denar' ipſius GuP Vaiſey propriis, the plaintif 
in manibus et cuſtod* præd' Johannis invent', exiſten*, ac has the 
viginti peciis auri cuſi vocat* guineas, in manibus et cuſto- [3238] 
dia pred* Roberti invent” exiſten', de eiſdem Johanne et ere a 
Roberto felonice ceper', aſportaver' & abduxer', & c. in 9 
domini Regis nunc contempt” et grave damnum ipſius Guli- of which the 
elmi et contra form' ſtat', et unde idem Willielmus qui ant vp 
tam & c. quer' quare cum quidam malefactor', &c. ut or ee 
rius. if entiie da- 
2 Upon not guilty pleaded a verdict was found for that - 
the plaintiff had declared only for 67 l. ut de denar ipſius Wil- vill be bad 
lielni propriis, but it does not appear by the declaration ia toto. 
that the twenty guineas were the money of the plaintiff; 
for though they were in the poſſeſſion of his ſervant, which 
when the maſter is preſent, is ſufficient to ſhew that they 
are the maſter's money, for the poſſeſſion of the ſervant is 
the poſſeſſion of the maſter, where the maſter is preſent, 
yet it is not of conſequence that they are the money of 
the maſter who was abſent, and nee intire damages 
being given, it will be bad in toto. 
Afterwards the Chief Juſtice ſaid, that all the Juſtices 
were agreed that the plaintiff muſt have the property in the 
money of which the robbery was committed; and he and 
Tracy thought that it did not appear here that he had the 
property in the twenty guineas. 
ut Bl EN COE and Dox Mx x being of the contrary opi- 


non, judgment was arreſted. 


Thomlinſon wer. Arriſkin. In C. B. Caſe 167 


IF 
TRESPASS for taking away and detaining the wife for notwich- * 
four months againſt the conſent of the plaintiff her ſtanding 


huſband, per quod conſortium amiſit, Nc. The defendant _— _ 
after imparlance quod vi et armis pleaded net guilty, quod poiat ef 
= U | reſidꝰ form. 


— — — 
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reſidꝰ tranſgr* dicit action non, &c. quia dicit quod tranſgr' 

przd' unde pred? quer* ſuperius ſe modo quer* fa& ſuit 

tam per ipſum def quam per quendam Hug* Martin, quod- 

que poſt tranſgr* præd' et ult* contin? viz. 27 May 5 Geo. 
[ 29] ** . : * 

329) the plaintiff, defendant and H. Martin ſubmitted to the ar- 
bitration of R. Wallas, H. Wallas, and H. Richardſon, ad 
arbitrand' de tranſgr' præd' inter quer* & eoſdem def & 
H. Martin, & de diverſis ſect' inde inter eos tunc penden', 
& illi primo Jun” 5 Ceo. arhitraver* quod defen' et H. Mar- 
tin ſolverent quer aut offerrent to his uſe 71. ſuper tertium 
diem Jun? ac duas integr' tertias part* omnium caſtag” ipſius 
quer” in et circa ſectꝰ præd' ſolubiP tam attornꝰ quam balli- 
vo ſuis poſtquam billa inde product“ foret, &c. quas J. 
they tendered on the 3d of June and the plaintiff refuſed.— 
To which the plaintiff demurred, and ſhewed for cauſe, 
that the plea was pleaded in bar of the action, whereas it 
ſhould have been in barram ulterior” manutention' action ill, 
and the defendant joined in demurrer. And it was inſiſted 
for the plaintiff, 

Firſt, That this award is not a bar, for that the ſub- 
ſubmiſſion was only de tranſgr' inter quer et deſen et quendan 
Hug. Martin et de diverſis ſe? inter eos tunc penden which 
could not extend to a ſuit againſt the defendant only ; and 
and though it is averred, quod tranſgr* unde quer ſe querit 
fat? fuit tam per Hug. Martin quam per defen', that is im- 
poſſible, for though H. Martin might have been aiding to 
the defendant, and in treſpaſs all are principals, and may 
be charged either jointly or ſeverally, yet the declaration 
charges the defendant for a particular fact of his own, vir. 
that he took the plaintiff's wife & per guatuor menſes detinuil 
et adhuc detinet, and the detainer by the defendant could not 
be committed by H. Martin; therefore the ſuit againſt the 
defendant for that fa& could not be a ſuit inter eos dependen', 
Sed non allocatur; for the ſubmiſſion ſhall be conſtrued to 

be of all actions between them, or any of them, 
Aude Seeondly, It was inſiſted, that the award being, that the 
pay coſts defendant ſhould pay two thirds of all the plaintiff's coſts 
Fn mar to his attorney or bailiff in circa ſed pretP is altogether un. 
en 748 certain; for though an award to pay coſts, to be taxed by 
1 Lev. 58, the prothonotary, has been allowed, 1 Sid. 358. yet here no 
Peli. Perſon is named whe is to tax the coſts; and therefoie an 
1 Ny award to pay coſts of ſuit in an inferior court is void. 
Sid. 353. Salk. 75. And here it is to pay coſts to the bailiff; and 

330] therefore is like the caſe in 3 Lev. 413. to pay all reaſonable 
expences in ſuch a ſuit, which was held to be void. 
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Sed non allocatur ; for an award to pay coſts in ſuch a ſuit 
is ſufficient, without ſaying any thing more, for they may 
be aſcertained. Vide 2 Vent. 242. 3 Lev. 18. 

Thirdly, The award is one fide only; for it direQs, that 
11. and coſts ſhall be paid by the defendant, and directs no- 
thing as to the plaintiff, nor does it ſay@that all ſuits, &c, - 
ſhall ceaſe, or that this ſhall be in ſatisfaction of the plain- 
tif's demands, or any thing to that effect; and though an 
award, which expreſſes that it was made de et ſuper pre- 
miſſis, may be conſtrued to be made in ſatisfaction of all 
differences or demands, yet this, being only averred by the 
plea, ſhall not be conſtrued in ſuch manner. | 

Sed non allocatur; for here the award is a parol award, 
in which the very words need not be A "rf but the 
effect and ſubſtance of it; and therefore when it is ſaid 
quod arbitrat de & ſuper premiſſis arbitraver et determinaver”, 
it is tantamount to ſaying, that the arbitrators for the con- 
cluſion of all differences between the parties accorded, 
c. 

And therefore judgment was given for the de fendant. 


XV r 


Wall ver. Fulwood & al'. In C. B. Caſe 18 


— 


An argu- 


TNTSTASS, quod 19 Sept. 3 Geo. Defendants e 
vi et armis un' ſpadon* quer' abſque cauſa rationabili ea not 
ceper,” percuſſer', fugaver* et impercaver, et ſpadon” fic good. 
imparcat' per ſpacium trium dierum detinuer', necnon 20 
dept, 3 Geo, un' al' ſpadon' quer' ceper et abduxer'. 
The defendants quod vi et armis, necnon tot” tranſgr' in 
nar” præd' mentionat' præter caption”, percuſſion', fuga- 
non et impercation* un' ſpadon' ſuper 19 diem Sept. et 
ſpadon' fic imparcat” per ſpacium trium dierum detention”, 
non cul”; et quod un' ſpadon' ipſius quer* caption”, per- 
cuſſion”, fugation” et imparcationꝰ et ſpadon” ill ſic impar- [331] 
cat” per præd' ſpacium trium dierum in nar* pred? mention- 
at' per eoſdem defen* fieri ſuppoſit- dicunt quod ante 
pred tempus quo, &c. Ricardus Fulwood was ſeiſed in 
fee of Cheſter Cloſe, and that for damage-feaſant there the 
defendants, ſpadon” præd' ceper, &c. 
Plaintiff replies, That he is rector of Renſlinch in the 
county of Worceſter, of which reQory a meſſuage and 
hfty acres of land are parcel; that in the pariſh of Ren- 
ſinch quidam campus exiſtit conſiſten' in part? de terr” ara. 
U 2 bil 


Plowd. 81. 
Co. Lit. 
126. 
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bib in part * prato vocat' Weſtfield de quo Cheſter Cloſe 


in quo, &c. is parcel ; that the rectors of the ſaid reQory, 


have time out of mind had right of common in that part of 
Weſtfield called the arable part, of which Cheſter C pſe, in 
quo, &c. is parcel, pro omnibus averiis coi'nabil* in et ſu- 
per Meſſ' et quinquaginta acr' pred” levan' et cuban' in 
quolibet anno quo campus præd' cum grano in debito tem- 
pore ſecundum conſuetud' agricultur” ibidem ſeminat' fuit 
a tempore quo tot” gran ſic ſeminat*-aſportat* fuitꝰ quoſque 
aliqua pars campi przd* cum grano reſeminat” fuit”, & in 
anno quo jacet friſcus et ad Warect' per tot? ann' ill, quod 
anno tertio Geo. præd' Weſtfield in part' vocat' pars ara 
bilis inde cum grano ſeminat' fuit et ante przd' tempus 
quo, Cc. nullum gran” in eodem campo remaner' 
fuit per quod quer* poſuit ſpadon* præd' ſuper Meſſ. & 
uinquaginta acr' terr* præd' levand*et cuban” in Cheſter 
loſe ad co'ia ſua ibidem utenda, Cc. 

Defendant rejoined, quod ſex acr' terr' vocat' Pratts Na- 
than prope Radford Bridge ſunt parcel' de Weſtfield, et anno 
ſecundo Geo. cum grano ſeminat' fuer et tempore quo, 
& c. duo careQat* viciar' eodem anno ſecundo ſeminat 
fuer remanen' in præd' ſex acr' terr', et duob careQat' ill 
ſic remanen' quer' de injuria propria poſuit præd' ſpadon' 
in Cheſter Cloſe pred”. | ha * F F 

To which the plaintiff demurred, and defendant joined 
in demurrer. 5 | 5 

And it was inſiſted, that the rejoinder was bad, for that 
the rejoinder ought to anſwer to the replication which pre- 
ſcribed for common in Weſtfield, of which Cheſter Cli/: 
in quo, c. is parcel' a tempore quo tot' gran aſportat fuit 
quouſque aliqua pars campi præd reſeminat; if the de- 
fendant would not traverſe the preſcription, but only the 
time of uſing his common, he ſhould have denied quod 1 
gi an aſportat” fuit ; upon which the iſſue would have been 
well joined ; or afterwards upon ſuch an inducement as this 
ſhould have traverſed abſque hoc_guod tot gran fuit aſportat; 
for the iſſue was upon the affirmative and the negative, 
and one ought to commenſurate to the other, but here the 


19 Hen. 6, denial of the defendant is not ſo. 


Secondly, The rejoinder of the defendant is not 2 direct 
denial of the matter : :dged by the plaintiff, but 
by inference; the plaintiff ſays, that all the grain ws 
carried off the ground : The defendant ſays, that 2 
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| Nathan was parcel of the field where two lands of vetches 
remained; this is evidence, and by conſequence infers, that oo 1 
all the grain was not carried, but this is not a direct nega- 4 Lill. abr. 
tive to the matter alledged by the plaintiff; and a plea 433: 
which is argumentative is not good. Co. Lit. 303. ee 
357. b. Yelv. 223. | ' 

Thirdly, If this is a negative to the plaintiff's affirma- 
tive, then the defendant ought to have concluded to the 
country: for when there is a direct negative and affirma- 
tive, there is a full iſſue, and the concluſion ought to be to 
the country. Yelv. 137. 2 Saund. 190, 1337. 

Fourthly, The plaintiff cannot anſwer any thing to this 
rejoinder, for if he = that two lands of vetches did not 
remain upon Pratt's Nathan tempore quo, &c. this would be 
2 departure; for by his replication he had ſaid that all the 
grain was carried out of all the field, now that it was car- 
ried out of one part only; and if it were found that the 
two loads of vetches were carried, this verdi& would be 
immaterial, for there may be grain growing on other parts 
of the field. | 


Je 304. 


1333) 
Mudge ver. Mudge. In C. B. Cnſe 169 


HE following caſe was referred by the Lord Chan- A covenant 
cellor to the Judges of the Common Pleas for their tho" good in 


>” d its creation 
opinions. 4 . 
Firſt, If any and what eſtate aroſe to Jaan Mudge. — 
Secondly, If the covenant was a binding covenant. eg 
Edmund Mudge by indenture 30 January 1692. between Ad of . 
\imſelf on the one part, and Foan Mudge his wife of the covenantor, 
other part, for natural love to the ſaid Jean Mudge his |? whe 
wife, by theſe preſents doth give, grant and confirm unto "ge IM 
the ſaid Joan Mudge all that his fourth part of Averges, &c. heir. 
part of the manor of King's Barſwell in the county of 
Devon, for and during her natural life, and after her deceaſe 
unto William Mudge his ſon, and to his diſpoſing, all that 
bis right, &c, in the premiſſes, that he the ſaid Edmund 
Vudge ſtandeth ſeiſed and poſſeſſed of an inheritance in fee- 
ſimple ; but if it happen that the ſaid William Mudge die 
without iſſue, then the inheritance ſhall remain to Joan 
Mudge and her heirs, to have and to hold the ſaid granted 
premiſſes unto F ey Mudge for life, and after her deceaſe 
0 William Mudge, and to his diſpoſing ; but if he happen 
n to 


— - 


. 


E 


1 SS 


_— 
- 
* —— — 


—— 3 
— . ⏑—7r———— — 


- * 


De Term. 8. Mich. 6 Geo. 1. 


to die without iſſue, then to Foan Mudge his wife and her 
heirs, to be holden of the Chief Lord of the fee. 

And the ſaid Edmund Mudge, for himſelf, his heirs and 
aſſigns, doth covenant and grant to and with the ſaid Joan 
Mudge his wife, and Villium Mudge lis ſon, their heirs and 
aſſigns, that the ſaid Edmund Mudge, notwithſtanding any 
at, &c. is, and at the time of cxecuting of an eſtate of 
the premiſſes unto the ſaid Foan udge his wife, and to the 
ſaid William Mudge his ſon, and their heirs, ſhall be ſeiſed 
of the demeſnes as of fee, to them and their heirs, of and 
in the premiſſes, without any uſe, &c to alter, &c. and 
ſhall continue and be ſo ſeiſed thereof, until an eſtate of 
and in the premiſſes ſhall be lawfully. executed unto the fail 
Jean Mudge and William Mudge their ſon, and their heirs; 
and that the ſaid Edmund Mudge now hath good right a7 
title, &c. to convey, &c. and that the ſaid Joan Mudge i: 
William Mudge ſhall and may from time to time quiet!. 
enjoy, and without the lett, &c. and that the ſaid dmurd 
Mudge, his heirs and affigns, ſhall and will, at the cofts of 
the ſaid Joan Mudge, and William Mudge, their heirs and 
aſſigns, at any time in five years do any further, &c. fc 
the better aſſurance, &c, | 

It was inſiſted, that this amounted to a covenant to ſtand 
ſeiſed to the uſe of Joan Mudge for her life; for though: 
man cannot covenant with his wife, yet this deed ſhall be 
conſtrued to be a deed poll, as was held 4 Mod. 261. Cal. 
Parl. 140. Then when a man by deed poll covenants with 
his wife, and William Mudge and his heirs, though the 
covenant be void as to the wife, it ſhall be a good covenant 
with William Mudge the ſon, with whom the father might 
make a covenant, So if a covenant be entered into with a 
man and his wife, the huſband may declare upon the cove- 
nant to him only ; and by the ſame reaſon the covenant 
here made with the wife and the ſon ſhall be conſtrued tobe 
a covenant with the ſon only. 2 Cro. 383. 2 Mod. 217. 

Then if Edmund Mudge by deed poll covenants for him- 
ſelf and his heirs, with his ſon and his heirs, that he grants, 
releaſes and confirms the tenement in queſtion to the uſe ol 
his wife for life, and after to his ſun; and if he dies with- 
out iſſue, to his wife and her heirs ; and covenants, that he 
is ſeiſed, and will continue to be ſeiſed till an eſtate be exc- 
cuted to them and their heirs ; this ſhall be conſtrued 23 ? 
covenant to ſtand ſeiſed, &c. for it is evident, that the eſtate 


was intended for the wiſe, &c. and words which cannot 
| otherwiſe 
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otherwiſe take effect, ſhall amount to a covenant to ſtand 
ſeiſed. 3 Lev. 370, 372-, 2 Lev. 226. $.Jon. tos. 

But on the other fide it was inſiſted, that this was in- [335] 
tended as a grant, and being a void grant, the covenants 
afterwards that he was ſeiſed, and for quiet enjoyment, 
and further aſſurance, ſhall not be conſtrued as a covenant 
to ſtand ſeiſed. 3 Lev. 306. 

And it was agreed by all the Judges of the Common 
Pleas, that no uſe aroſe to Joan Mudge by this deed. 

And as to the covenant, they all delivered their opi- 
nions, that the covenant was good in its creation, but af- 
terwards by the death of Edmund Mudge was extinguiſhed, 
the covenantee being the heir of ihe covenantor. 


Sir Edward Bettiſon, verſus Savage. Caſe 170 


1 was granted to the eccleſiaſtical Court, upon « writ 
upon a libel there againſt the plaintiff, and ſome other of <nquiry 


juſtices of the peace in the county of Kent, for a diftur. zer Jug. | 


bance made by them in the pariſh church of Chiflehurft, in ment by de- 


the time of divine ſervice ; upon a ſuggeſtion, that the fault in pro- 
plaintiff ated as a juſtice of the peace in ſuppreſſing a lia 
fiot made by ſeveral perſons in the ſaid church, for which ſhall have 
the rioters were indicted at the Kent aſſi zes, and found bis cofts. 
guilty. | 
And after declaring in prohibition, the defendant, quoad 
any proceeding ſince the writ of prohibition delivered, 
pleaded not guilty, & pro conſult” habend, demurred ; and 
judgment for the plaintiff upon the demurrer ; and upon a 
writ. of enquiry for the damages in that iſſue the jury found 
24, damages. | | 
And it was now moved by Serjeant WHITAKER, that 
the plaintiff in prohibition recovers damages, he ſhall alſo 
ave coſts, 1 Roll. 516, 575. Cro. Car. 559. 1 Jon. 
447. | 
f iſſue be joined, whether the defendant has proceeded 
ſince the prohibition granted, and verdi& be for the plain- 
tf, the plaintiff ſhall have damages. 2 Jon. 128. Ray. [336] 
387. 1 Vent. 348, 350. It was reſolved that the 
Plaintiff in prohibition ſhould have his coſts where the 
judgment was by default, and 109]. damages found there- 
upon in Ireland, and though it was ſaid by the Court, that 
* as not uſual after judgment in prohibition to proceed to 
execute 
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execute a writ of inquiry, yet it is admitted, that if a writ 
of enquiry be executed, and the jury thereupon give da- 
mages, the plaintiff ſhall bave his coſts. ; 

And it appears by the caſe in C. B. Paſch. 5 W. & M. 
that where a writ of inquiry was executed after judgment 
by default in prohibition, that in ſuch caſe the plaintiff 
ſhall have his damages and coſts. 3 Lev. 360. 

And the Court was of opinion the plaintiff ſhould have 
his coſts, and a writ of error was brought in the King's 
Bench, and judgment affirmed, and afterwards a writ of 
error in parliament ; but there was no proceeding there- 
upon, upon my perſuaſion that jt was reaſonable and agree- 
the authorities in law, that the plaintiff ſhould have 
colts. 


DR 


D E 5 13371 
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Scott verſus Alberry, Intr. Trin. 3 Geo. Rot. 1154. Caſe 171 


JECTMENT upon the demiſe of — Scrape for A deviſe of 
lands in Walthamflow in the county of Eſſex. — eſta te 
The defendant pleaded not guilty, and at Eſeæ aſſizes nn 


before Juſtice Po wis a ſpecial verdict was found to this dead. all 


effect; That James Scrape was ſeized in fee of the lands in that a mana 


quefeon, being copyhold held of the manor of Waltham are 
Haly-croſs, and 5 June 1693 made a ſurrender in the court and when 
of the ſaid manor, ad tales uſus intention & propofita qual . = ; 
fur” aut forent per teſtament & ult” voluntat' ſuam in ſcript 10 (he 5 
limitat' declarat” & expreſſ®; that he made his will 16 of his will, 
May 1694, and thereby deviſed in theſe words, As 0 
 touehing the worldly eſtate it hath pleaſed God to beſtow fall under 
upon me, I give the ſame in manner following. [tem, I the ſame 
give to my couſin T homas Scrape all that my parcel of land 2 
lying in Waltham- Abbey (being the lands in queſtion). Item, 2 Vent. 28g 
| give to my couſin Thomas Scrape my wearing apparel, Mod. Ca. 
linen, books, with all other my eftate whatſoever, whereſoe- * 5 
ver not herein before given and bequeathed, and him the ol. 3 
ſaid Thomas Scrape I is the ſole executor of this my will! Wit333, 
for performing the ſame. | 
| Thomas Scrape was admitted, and afterwards deviſed to 63381 
the leſſor of the plaintiff and his heirs, and if Thomas Scrape 33 
by this deviſe had an eftate for life or in fee, was the queſ- 
tion, 
And the court took notice that by this ſpecial verdict it 
is not found that the defendant had any title as heir at law 
or otherwiſe, and then the leſſor of the plaintiff being ad- 
mitted, he ought to recover againſt him that had no title. 

And this was admitted by the counſel for the defendant, 
and therefore he would have moved to amend, but was re- 


ſtrained by this doubt in point of law. 


And 
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And therefore the court heard counſel as to the queſtion 
on the will; and Serjeant SELBY argued, That Thom; 
Scrape had by this deviſe an eſtate in fee; fer it appean 
that the teſlator intended to diſpoſe of all his eſtate; as to 
the worldly eſtate, &c. * I give the ſame as follows,” and 
though a deviſe to a man generally paſſes only an eſtate for 
life, yet when the deviſor adds, that he intends him all his 
eſtate whatſoever and whereſoever, this carries him a fee. 
Where a man deviſed all his eſtate to his wife, it wa 
adjudged ſhe had a fee. 1 Rol. 834. F. 12. So 3 Mod. 

So in the caſe of the Farl of Bridgwater ver. the 
Duke of Bolten, a deviſe of all his real and perſonal-eſtate 
was held a fee. 1 Salk. 236. So in Hopewell and Ackland, 
1 Salk. 239. The deviſe was of his manor of B. if hi, 


daughter died without iſſue, to his brother and his heirs, 


{339] 


1 [tem, I give to my brother all my lands, tenements ard 
hereditaments. ſtem, I deviſe all my goods, chattels, 
money, debts and whatſoever elſe I have in the we- A not 
before diſpoſed of, to my brother A. paying my debts and 
legacies;”” and though the laſt clauſe was coupled with 
perſonal things, yet it was reſolved that theſe words, 
whatever elſe I have in the world, gave the fee and inheri- 
tance of all his eſtate, 

To which the counſel for the defendant anſwered, that 
the caſes mentioned were conſiſtent with the preſent caſe, - 
though the deviſe to Thomas Scrape ſhould be conſtrued on- 
ly an eſtate for life; for by the caſe 1 Roll. 834. it appears, 
that the deviſe was of all his eſtate to his wife, paying hi; 
debts and legacies, and that his debts amounted to 40l, ani 
his perſonal eſtate but to 5l. and then without doubt i 
would be a deviſe in fee. So the caſe 3 Mod. 45. was, 
that J. Reeves by his will ſaid, © I hear J. Reeves is in- 
quiring aſter my death, but I am reſolved to give him ro- 
thing but what his father hath given him by his will;! 


give all my eſtate to my wife;“ and the reſolution in tis 


caſe was founded upon the antitheſis in theſe words,“ 


am reſolved to give nothing to J. Reeves, who probab) 
was his heir at law. So in the caſe of the Earl of Brig: 
water, 1 Sal. 236. Mod. Ca. 106. The court took r0- 
tice of the words all my eſtate real and perſonal ;” for 
Helt ſaid, the word eſtate is nomen generaliſſimum, which 
ſubdivided into two ſpecies, real and perſonal ; and there- 


fore when he enumerates both ſpecies, though the words 


alt 
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are conjoined with perſonal things, all paſſes ; but there it 


ſeems to be agreed, that if the eſtate had been mentioned 
generally, being coupled with chattels only, nothing would 
have been compriſed but perſonal eſtate. 

And therefore the caſe Cro. Car. 447. was urged by the 
counſel for the heir at law; where a man deviſed all the 
reſidue of my goods, leaſes, mortgages, eſtates, debts, 
houſhold-ſtuff, bonds and other things whatſoever of which 


am peſſeſſed, to my wife; and it was reſolved, that his 


mortgages in fee paſt to her but for life ; and this caſe was 
agreed to be law, for the word eſtate was mentioned with- 
out the difference of eſtates, as here. Mod. Ca. 108. 

So the caſe of Hopewell ver. Ackland was founded upo 
this reaſon, that the teſtator had given to his brother“ all 


"1 Words 


which paſs 


fee, : 


his goods, chattels and debts,” which comprehend * all Cowp. zor. 


his perſonal eſtate;” and therefore when he adds, 
ſot ver elſe I have in the world,” that imports ſomething 


legacies in fee 


„ hat- 2 Vern. 690. 


Forreſt 159 
268. 


more than his ee eſtate; and there he deviſes many Will. 333. 


or charities, and therefore when he deviſes; gan- 37 


to his brother, he paying his debts and legacies, it was pro- 1618. 


bable he intended the inheritance for him, who was to pay 2 


— 


the charities for ever. 


Heyne 28. 
tk. 486. 


And therefore it was urged, that the preſent caſe went [340] 


farther than the caſe mentioned; for here he gives only 
ius apparel, linen, books, with his other eſtate, which 


C 


ro. Jac, 


68. Raym. 


62. 


Hardr. 


muſt be conſtrued with his other eſtate of the ſame nature, 155, 442. 


and not an eſtate of a higher nature; as in the caſe 2 Co. 


40. | 
Monaſteries, colleges, &c. ſurrendered or forfeited, or 


2 


nit. 137, 


457» 478. 


629. 1 Le 


ON. 277. 


which by other means ſhould come to the crown did not Dyer 10g. 
, J. 38. 

extend to thoſe which came afterwards to the crown by act Godb. 398. 

of parliament. So colleges, deans and chapters, &c. and Latch. 29. 


other eccleſiaſtical perſons, by ſtatute 13 Er1z. Ca. 10. 
does not extend to biſhops. | | 


3 


Co. 82. b. 


Then here the eſtate was copyhold, which paſſes by the 171. pl. 


ſurrender, not by the will ; and when he ſurrenders to ſuc 
ues as ſhould be declared and expreſſed by his will, and in 
the clauſe by which he deviſes the copyhold, he gives it to 
1 mas Scrape only, without ſaying any thing of his heirs; 
ii would be a forced conſtruction, that the words,“ with 
ny other eſtate not before bequeathed,” ſhould inlarge the 
cltate before expreſly limited to Thomas Scrape; and after 
iheſe words he adds, “ and him I make my executor for 
pciorming my will,” which words import, that he intend- 

| | | ed 


95 1 
0 


. 
yer 109. 
38. 
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= - ed nothing for him by this clauſe, except ſuch eſtate as be. 
| longed to an executor, . hb 
But the court held, that when he gave all his eſtate what- 
ſoever, that comprehended all that he had, real or perſon- 
al eſtate; and when he had ſurrendered to the uſes declared 
by his will, the will ſhall have the ſame conſtruQtion as if 
it had paſſed the land it ſelf. Adjornatur. 
But afterwards the plaintiff was admitted to take judg- 
ment. Vide Vern. 690. Caf. Tem. Talb. 157. 12. Mod 


592. 3 Will. 415. 3 Cro. 447, 449. 
[341] 
Cafe 172 Wagſtaff ver. Rider and Travell. Intr. Trin. 
B 5 Geo. Rot. In C. B. 


— rery IN e ad ion upon the caſe the plaintiff declared, Quod cum 


one. Vide idem quer* tertio Maii 1713. fuiſſet & adhuc eſt paſ- 
pl, 5 58 ſeſſionat' de & in uno meſſuagio in Newport, ac ratione 


701 4. inde per tot” tempus præd' habuit & de jure habere debuit 


L No one can communiam paſtur in quodam communi campo vocat' Bu- 
= maintain an 


| Aten on Y field pro dobus ſpadon' a tertio die Maii uſque feſt' Sand 
| | the caſe for Mich” prox” ſolvend' pro quolibet ſpadon' 18. 8d, proprie- 


inclobog tar”, firmar' vel occupator' ejuſdem campi; cumque præd 
bur hee campus vocat' Buryfield contigue adjacet al' campo vocat 


who have « Pitwellfield, cumque defend? difto tertio die Maii fuerunt 

4 particular & hucuſque ſunt tenen' & occupator' præd' communis cam- 
[ right, or pi vocat? Buryfield, ac ipſi & b & ator 
1 el ry field, ac ipſi & omnes al” tenen' & occup 


daraages; præd' campi vocat' Buryfield, a tempore, & c. reparaver' 


| a- ne fenſur' int Bury field ne averia perſonar' in Buryfield com- 
| 1 muniam habentium evaderent in Pitwellfield & exinde in 


he hath aq terras adinde adjacer”, prædicti defend” prædicto tertio die 
right to hu Maji & abinde hucuſque ſepes int? Bury field & Pitwellfield 


. permiſer* fore in decaſu, per quod duo ſpadon' ipſius quer 


ledging a quarto die Maii 1713. & abinde hucuſque inter præd' ter- 
pefcrip- tium diem Maii & Mich” quolibet anno diverſis diebus & 


| - «91, Vicibus depaſcen' & communia ſua pred in formi pred 


:Skow.243. uten' e Burvfield in Pitwellfield piæd' & abinde in aÞ cam- 


| 3 8 pos diverſor* perſonar* prope adjacen' evaſer? & damnum 
644505 tbidem fecer”, &c. To this declaration the defendants pleaded 


16. 2 f 
157. * aq quod non fuer teren? ſeu occupator* pred? camp! vocat 


— a3: Buryfield. To which the plaintiff demurred, and ſhewed 


Vaugh. 341 for cauſe, that this was a plea amounting to the general il 
Mod. Cal. ſue; and the defendants did not maintain their plea, but 


397. een tock exceptions to the declaration, that the plaintiff did not 


142. 1 Int. * 
113. 166. ſhe 


— 2 — _ 
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mew any title to common by preſcription | | 
habuit habere debuit 4 baftur?, Tg foe 3 5. 7 Cro » 
this is ſufficient in an action on the caſe by one who bo 418, 1 Iſt 
right of common againſt a wrong-doer,, yet when the in- "DS 
tiff charges the defendant for nonteaſance of a thi - nf ol 2 
common right, it is not ſufficient to ſay the defend — 664. : 
ought to do it, but by what right he is bound to do it 3 
in an action upon the caſe for not repairing fences i 11 18 
not ſufficient to ſay, quod def reparare debet, but the pl * 3 
tiff muſt alledge an expreſs preſcription for the re gh 180. Holt. 
and ſo it was reſolved 1 Salk. 335. Star. ver Rookeſby N vg 
And though here a preſcription were alledged for = < F. N.B. 
fendant to repair the fences between Buryfie/d and Pitff it 176. 4 Co. 
yet this preſcription runs only between the owners of the if . 
two fields; the owner of Pitſieid may demand, that — lok. 40g. : 
defendant ſhall repair the fences between him and Bu la ure 
eee fe — 3 common in Buryfie!d NT 6 Mod. 46. 
it, at leaſt if he has right of comm e I 
or contract with the b for it 7658 _—_— f . 9 
= = any more right of common than at the will of the de- Cowp N. 
ant or ſome other. A commoner cannot have a curi Preſeriptic 
claudenda, F. N. B. 128. For this action does not lie 22 
but for him who was tenant of the freehold, and alſo t — rar 
- 2 ; remain the plaintiff here cannot * 6 Mod.” 7 
a ion of the caſe againſt the eee ny ( 
_— an expreſs lien 3 the init and eto Vid. 455 
endants to incloſe the common for the benefit of the 3 Hera. 72 
_ Every one who would maintain an action on the Reym. 1g 
By - _ o_ A n or ſhew ſpecial Hand. N LY 
, 15. An action upon -* J. 33 
for the owner of an antient — on ry 2 chi — Gro, : 
2 e have a paſſage in the ferry i = EO : 
ho is to repair the ferry; for LG 
r it without ſpecial Page xg 9 4 3 8 
= ate 1 though he hath ſpecial damage, hath Vide the 
2 is demand without alledging a preſcription arg mar- 


And afterwards judgment was given for the defendants. 


DE 


/ g D E 


Term. Sanct. Mich. 
7 Geo. 1. 
n Gally ver. Serjeant Selby. In Canc'. 
A mortga- HARLES STAFFORD ſeized in fee of ſeveral lands 
ee in the county of Bucks and of the advowſon of War- 


to preſent to renden in groſs, by leaſe and releaſe 23 and 24 April 1696, 
2 living that conveyed the lands to truſtees and their heirs, to raiſe 500l, 
; cant, be. for Samuel Stafford his brother and his other brothers and 
cauſe no- ſiſters, and afterwards by leaſe and releaſe bearing date 
thing can be 29 and 30 March 1695 (but executed after the before men- 
taken for it, . . « 

but ſhall be tioned conveyance to the truſtees for raiſing portions for 
looked up- his brothers and ſiſters) conveys the ſame lands, and by in- 


3 denture 3 April 1696, conveys the ſaid advowſon to Ser- 
ce for the; : . 

mortgagor jeant SELBY and his heirs. | 
er his gran- IO March 1705, Charles Stafford grants the next advow 
! 2 ſon to Peter Gally; in 1706 Charles Stafford died, and 
ſuch * Samuel Stafford exhibited his bill in equity againſt Selby to 
a5 they ſhall be let into a redemption of his eſtate. Selly inſiſted that he 
name. was an abſolute purchaſer ; but upon hearing the cauſe 
1 Stra. 403. . 

1707, it was decreed that Selby was only a mortgagee, and 
that Samuel Stafford ſhould ſtand in the place of the afore- 
mentioned Charles Stafford and ſhould be admitted to re- 
deem, and that Se/by ſhould account for the profits re- 
ceived by him ſince the conveyance, and that ſecurity 
ſhould be given to redeem, &c. 

4 July 1709, Gardiner articled to pay 18000l. for the 
lands and the advowſon, which were conveyed to Selby, 
but the account was not then ſettled by the maſter ; and 
now the church being become vacant by the death of Cowne 
the laſt incumbent, Gally the plaimiff, the grantee of the 
next avoidance, preſented his clerk ; Selby alſo preſented 
his clerk, and Gardiner alſo preſented his clerk. Upon this 
Gally exhibited his bill in equity againft Selby and Gardiner, 


and Gardiner alſo exhibited his bill againſt Gally and Selby, 
| alledging 
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alledging that he was a purchaſer for a valuable conſidera- 
tion, without notice of the grant to Gall. 45 

The bill of Gally againſt Selby (Gardiner now making de- 
fault) came on to be heard. 7 | 

And it was inſiſted for the plaintiff, that Selby was a 
mortgagee, and was by the former decree to be redeemed ; 
the equity of redemption then being in Charles Stafford, he 
would have been admitted to preſent to the advowſon which 
became void, pending a ſuit for redemption, and of conſe- 
quence his grantee ſhall be admitted here; for the preſen- 
tation not being to be accounted for in value the mortgagee 
ſhall not be allowed to preſent, becauſe nothing can be ta- 
ken for it or accounted for it, but the mortgagor ſhall pre- 
ſent. 7 

And it was agreed that the caſe would be ſo in a common 
mortgage, but it was ſaid that here Selby was a purchaſer, 
and continued a purchaſer at the time of the grant made 
of the next avoidance, viz. 10 March 1706, though by 
the decree after he was direQed to account, by which he 
became in the nature of a mortgagee quoad the plaintiff in 
that ſuit, viz. Samuel Stafford, but not quoad Charles Staf- 
ford, for he was no party to the ſuit, therefore as to him 
purchaſe continued abſolute ; then the plaintiff Gally, who 
took nothing from Samuel Stafford, nor claimed under him, 
ner gave any valuable confideration for his grant, ought 


not to preſent ; but Selby who has the legal intereſt ought 


to preſent without the interpoſition of a court of equity. 


But it was decreed by the Lord Chancellor, that Selby was 


only a mortgagee from the beginning, and though Samuel 


Stafford was plaintiff in the ſuit, yet he came in under 
Charles Stafford who had the equity of redemption, and 
therefore when the church became vacant he was to have 
the advantage of preſenting, and as he had granted the next 
avoidance his grantee ſtood in his place, and Selby is only a 
truſtee for him; and it is not material whether he is a pur- 
chaſer of the grant, or not ; for if the grant were without 
any conſideration, it would be good and ſufficient to intitle 
him to the preſentation ; and therefore it was decreed that 
the preſentation by Selby and alſo by Gardiner were void, 
and that $-/by ſhould preſent to ſuch perſon as the plaintiff 
ſhould name. | 

|. was counſel for the plaintiff. 


Anonymus. 
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Caſe 174 Anonymus. In Canc'. 


* 


1 f : a 
83 bh tees and their heirs, upon truſt That they ſhould ſel] 


foldir. truſt the lands and pay out of the money ariſing therefrom ſuch 
for ſeveral 8 ſums to ſuch particular perſons, and the reſidue 
f 


IS. ter the ſum of 200l. to be paid to ſuch perſon as he by 


is given to any writing under his hand ſhould direct) to B. his execy- 


5 _ tors or adminiſtrators, and afterwards died without any di- 
9 


ſerving on- Fection for the payment of the 200]. It yas reſolved that 

ly _ to B. ſhould not have the 200l. but the heir of him who made 
e paid to | 

. the ſettlement. 

as the donor 0 

mould by writing under his hand direct, who died without any ſuch direction, the 100], 

will go to this heir, and not to B. or his afligns, 


Upon « ſets A MAN ſeiſed in fee made a ſettlement of lands to truf- 


Caſe 175 Taſhmaker qui tam', Kc. ver. Hundred of Edmon- 
| n.,. DB. 


lies noe ACTION upon the ſtatute 13 Epw. 1. againſt the Hun: 
the ſtat. 13 dred of Edmonton de placito quod cum pred” Taſbmaler 
8 "be fuit poſſeſſionat' de duobus peciis auri cunit' vocat' Guineu 
" Hundred valor” 11, 1s. ſeparatim, ac fuit poſſeſſionat” de bonis & catal. 
for a robbe · lis ſeguen ut de bonis propriis, (viz.) a ſilver watch, a gold 
Ty comm watch and chain, a pair of ear-rings and a diamond neck- 
lace, & fic poſſeſſionat* exiſten' quidam malefact ignot' 10 
Apr apud Edmonton infra præd Hundred de Edmonton inſult 
3 fecit in ipſum Taſb maler & Fuditham uxor” ejus tunc preſen 
| Car. 2 ie? & pred? two guineas de eodem Taſhmaker & prædicta bus 
appeg"s that & catalla de pred Taſhmaker & Juditha uxor* ejus tunc pra- 
the perſon . e cepit, Sc. | 
— pon not guilty pleaded at the trial before KING Cu. ]. 
to his pa- 30 Nov. at Weſtminſter, it appeared by the evidence that 
_ chu. ch· Taſhmaker married the daughter of Mr. Gould who lived it 
4 hay . Edmonton, and had continued with his wife at the houſe 0 
Mr. Gould from the firſt of March precedent, and that up- 
on the 10th of April, being a Sunday, Taſbmaker and bi 
wife, and Mr Gould were in his coach, going from Mr. 
Geuld's houſe to Edmonton church, two miles diſtant, ard 
by the way were robbed, and the goods before mentioned 


taken from Taſbmaker and his wife * 
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And it was inſiſted, that the action was not maintainable 
ſince the ſtatute 29 Car. 2. cap. 7. which enafts "That if 
any travelling on the LonD's day be robbed the Hundred 
ſha!l not be charged for the robbery, &c. 

But it was anſwered, That going to the pariſh church 
could not be called a travelling within that ſtatute, which 
was made for the better obſervation of the Log »!s day, 
and confirms the ſtatute made for the public exerciſe of re- 
ligion, and by the ſtat. 1 EL IZ. every one is to reſott to his 
pariſh church on the Lok D's day. | | 

But the travelling prohibited by this a& was ſuch as 
tended to the profanation of that day, and the Hundred by 
the ſtatute is liable to the King, though the party could 
not have an action where he was robbed on travelling, &c. 
and therefore the bar to the action was intended as a penal- 
tv, but ſuch penalty can never be ſuppoſed to be intended 
againſt a man who is going to his pariſh church. | | 

And afterwards upon a motion the court declared, that [347] 
the action well lay; though perhaps it might have been 
otherwiſe if he had been travelling for his pleaſure. 


* 


Eaſt- India Company ver. Atkyns. In Canc. Caſe 176 


THIS was a bill for a diſcovery of a private trade carried A man may 
on by the defendant, who was ſupercargo of the waive 2 pri- 


Stringer Gally, ſent by the company on a voyage to Canten vilege, if it 


r. N ie not what 
in China 1715, and from thence to return to England, and the law pro- 


ſeiting forth, that it was agreed between them and the de- bibiü; 3 
fendant, that he ſhould go ſupercargo for the company in ODER UP 


is not ebli- - 


the ſaid ſhip, called the Stringer Gally; that he ſhould take ged to dif- 
ſeveral goods from the ſhip called the Purfton Gally, and cover what 
then to proceed to China, and there take in goods for the w My 
company, & c. and that the defendant covenanted, that he penalty. 
would not uſe any private trade during the voyage, and that Stra. 168. 
if any bill in chancery ſhould be brought againſt him, that 1 

he would anſwer thereto, and not plead the acts of parlia- 

ment which create any penalty or forfeiture in bar to ſuch 
diſcovery; and then charges, that he ſailed to the Downes, 

and there took in goods for the company from on board the 

Purfton Gally, and from thence proceeded to Canton in Chi- 

ra, where he privately ſold the company's cargo, and with 

the produce of ſuch cargo * other goods, and diſ- 


poſed 


” — 2 — _ 
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poſed of them in his return at Lifbon in Portugal, and part 
was carried by the Succeſs, and part by the Lemon Gali to 
Holland, &c. And offering to waive all penalties, &c. 
The defendant, as to fo much of the bill as ſeeks a diſ- 

covery of goods exported without licence, or ſold before 
the return of the ſhip at Lr/bon or elſewhere, pleads the ſta- 
tute 9 & 1e W. 3. c. 44. and 6 Ame, c. 3. by which, if 
bulk be broke before the return of the ſhip, the ſhip and 
goods ſhall be forfeited, &c. EA | 

And Mr. Vernon argued, that this plea was ſufficient; 
for by 9 W. 3. the penalty is the loſs of ſhip and goods, 
and the double value of the ſame, one fourth part to the 
proſecutor, and the other three fourths to the Eaſt. India 
company, and therefore though the waiver might be ſuf. 
ficient, as to the part given to them, yet as to the other 
fourth part of the ſhip, and double the value, the plaintiffs 
are not intitled : This they ſeemed apprehenfive of, and 
for that reaſon alledge, that they have exhibited informa- 
tions, without ſaying when, or for what goods, which the 
ought to have ſh: wn particularly, and ex preſly ſetting fort 
the informations themſelves, to ſhew they were for the 
goods in the bill inquired after, if they would have intitled 
themſelves as proſecutors to the other fourth part ; but if 
they ſhould be intitled to the forfeitures upon 2 W. 3. c. 44 
yet the forfeiture by 6 Anne, c. 3. is given, one moiety 
to the crown, and the other to them who will ſue or ſhall 
ſeiſe, &c. wherefore to this penalty they appear not to be 
titled; and then we are in the common caſe, where a 
diſcovery is praved- which will ſubject the defendant to a 
23 in which caſe the court will not oblige the defen- 

ant to anſwer; a court of equity will not fubject perſons 
to peralties, for it relieves againſt them. 

But it is ſaid here the defendant covenants to anſwer to 

any bil in equitv, end not to plead or demur ; but ſuch 


covenants are of dangerous confequence, and here will 


ſubje& the party to the payment of gol. per cent. to the 
company by way of damage, (for ſo the covenant runs) 
which is a mulct as great as the forfeiture. 

The manner of obtaining it was hard; when the defen- 


dant was ready to ſet fail, he muft then execute this char- 
ter-party, or not go. But this is ſaid to be no more than 


| What the company has always praQiſed ; yet there is alſo 


a covenant, that if the ſhip miſcarries the party ſhall W 
is 
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his wages; which as often as brought into queſtion has been 
ſet aſide, for they are intitled from port to port to receive 
wages, to ſuch port where the cargo was unladen, and 
ſuch covenant is unreaſonable. | 

o conſideration is pretended for this covenant, but the 
company's undertaking that they ſhall not be ſubje& to 
any forteitures, which the company is not able to make 
good, 
? The perſon covenanting here doth not pretend or pray to 


have relief againſt bis covenant ; but the plaintiffs would 


have a ſpecifick performance of it, which is not ſo proper 
in a court of equity; for a difference hath always been 
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taken between a circumſtance of fraud to be relieved a- 


gainſt a covenant, and the praying a ſpecifick performance 
of it. If a man makes a morigage, and covenants not to 
bring a bill to redeem, nay, if he goes ſo far as in Stifled's 
caſe, to take an oath that he will not redeem, yet he may 
redeem. 


If a man borrows money, and covenants, that if the in- 


tereſt be not paid at the day, it ſhall carry intereſt, yet a 
court of equity will relieve ; though he may be ſaid as 
much to waive the benefit of a court of equity in thoſe 
caſes as here. 

It is indeed a covenant of an extraordinary nature, that 
he ſhall not make part of his defence; if he may be abridg- 
ed of one part of his defence, why not of the whole. 

Indeed, in a covenant to ſuffer a common recovery, it 
is agreed what defence ſhall be made, and what the parties 
ſhall do; and if this be allowed, the defendant may another 
time be obliged to make default, that the bill may be taken 
pro confeſſo. 

The covenant is, that the defendant ſhall not plead nor 
inſiſt on the penalties, to avoid a difcovery. But ſuppoſe 
he does, is the court bound? Will they refuſe to regard 

his plea, and paſs over the merits which the law allows him 
to inſiſt on? What has a court of equity to do with a co- 
venant, unleſs it be executory, to pray a ſpecifick perfor- 
__ of it, but can there be a ſpecifick performance 
iere 8 

The defendant covenants not to plead this matter, but he 
has pleaded it; the plaintiffs may take what advantage 
they can at law, but a court of equity will not interpoſe, 
eſpecially to do what is contrary to the deſign of a court 
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of equity, (viz.) to relieve againſt ſorfeitures and penal- 
tles. 

The rule, that no perſon ſhall be compelled to ſubje& 
himſelf to penalties and forfeitures, is founded on natural 
right and juſtice : It is a rule which hath been obſerved in- 
violably without exception, till this attempt ; therefore, as 
we cannot be acquitted by the company from theſe forfei- 


' tures, it would be a monſtrous thing in a court of equity, 


to ſubject us to them; and the rather, where it is a ſtrain 
upon the allegation of the plaintiffs, who alledge, that they 
are apprehenſive of an injury from the defendant, though 
the proceedings ſhew that they never made a better voyage, 
having gained 200l. per cent. profit. Their whole com- 
plaint is conjectural and groundleſs, and ſeems to have no 
foundation, and hath no oath to ſupport it. 

If they have any ground, they have their remedy at 
law, and the defendant, afks no relief in equity againſt the 
covenant. | * 

Sir Thomas Po wis on the other ſide argued, that the 
detendant was not within the penalty of 9 W. 3. which 
prohibits all perſons except the company, and their ſer- 
vants or agents, to trade or carry goods to the Indies; the 
defendant is the ſervant of thoſe who may trade, and ſs 
not ſubjeCt to the penalty of that act. | 

But if, in reſpect to thoſe goods exported, they be looked 
upon not as ſervants, but as traders, and ſo within the pe- 
nalties of the act; | 

Yet three fourths of the penalty being given by that act 
to the company, and the other fourth to the informer, they 
may alledge they have exhibited au information, whereby 
they will be intitled to that fourth, and then waiving the 
benefit of the penalties they are intitled to, they are in the 
common caſe; gas where a perſon waives the forfeitures 
of the treble value, and prays a diſcovery of tithes ; or 
where a man walves the penalty of the ſtatute, and prays 4 
diſcovery of timber felled. And if the penalties of this act 
can be waived, and a diſcovery of the outward-bound voy- 
age prayed," then the plea, which covers the diſcovery of 
this, is all. | | | 

As to the diſcovery prayed by the bill in relation to the 
komeward bound voyage, that ſtands upon the ſtatute 6 


Iſnnæ, c. 3. where the moiety of the penalty is given to 


the crown, which therefore will ſtand upon the covenant 
of the defendant, not to inſiſt on this matter by way of 1 
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And may not a man covenant not to commit a fraud, or 
to diſcover it when committed? | * . 
It is founded on the conſieration of being admitted to 
the benefit of all the profits he may be intitled to as ſuper- 


cargo; ſo that it is a lawful covenant, and founded on a ' 


conſideration. Then it is a covenant that goes along with 
a truſt, and ſuch a truſt as none would commit to another, 


unleſs he could come to the knowledge how it is perform- 


ed; but it cannot be known without the diſcovery ef the 
| defendant, it is a tranſaction in à ſhip at ſea. | 


A mortgage is in its nature redeemable, and therefore - 


covenant not to redeem is unlawful. So is a covenant to 
pay intereſt upon intereſt, for ſimple intereſt is a reaſonable 
compenſation; but this covenant hinders no one of his 
right, but only tends to prevent the defendant from defraud- 
ing the plaintiffs. cb | | 

It is ſaid a man hath a right te plead or demur, but may 
he not waive ſuch right? may he not covenant to give 
judgment by default, to releaſe errors, to ſuffer a recovery 
by default, and will not a court of equity compel the per- 
formance of theſe ? 

Lo RV CHANCELLOR: The plaintiffs ſhew not when 
any information was exhibited, or for what, but the de- 
fendant muſt take their word for it; if a perſon pleads a 
former ſuit depending, he muſt ſhew when and for what, 
that the court may ſce it is for the ſame cauſe. 

But as to the covenant it muſt be conſidered, that it is 
in a caſe where 1t is morally impoſſible to get a diſcovery 
but from the defendant himſelf, and it is the more reaſona- 
ble to get it, ſince it relates to a fraud where the plaintiffs 
are prejudiced by the detendant, and ought to have amends ; 
and the defendant had an oportunity of doing the wrong 
by reaſon of the truſt repoſed in him by the plaintiffs.. It 


1s not a covenant to reſtrain a court of juſtice from doing 


right, but enables it to do right, for it cauſes the whole 


truth to be laid before the court. | 
And there is a difference between a defence upon an an- 
ſwer and a plea. | 

The plea is not a defence to the juſtice of the cauſe, but 
to the inquiry, that the defendant may conceal the truth, 
therefore not like the caſe of a covenant not to redeem a 
mortgage. - 

It is a negative privilege which the law allows, that a 
man 1s not obliged to diſcover what 


penalty, 


ay ſubjeQ him to a 


[3 5a] 
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penalty, but it is not a natural right, for then a diſcovery, 
if he pleaſed to make it, would invade that right ; but ſure 
a man may waiye ſuch a privilege, it is not what the law 
prohibits, but the other party hath no right to oblige him 
to it, but if he will diſcover he may, there is no Lo or 
right againſt it. | 
If the defendant hath not ated againſt his duty, his an- 
ſwer does him no harm, and why ſhould the court protect 
him if he hath played the knave? Though the law doth 
not oblige any one to ſubject himſelf to penalties, yet he 
may if he will, if he thinks it for his advantage, Remedy 
[357] at law is yain where rhere can be no proof, and the bil] is 
| to diſcover what goods were carried, for that is the mea- 
ſure of their damage. | | 
The plea over-ruled. 
N. B. There was afterwards an appeal to the Houſe of 


Lords, but the matter was compounded, 


Caſe 177 Fowler verſus Blackwell & al', In C. B 


893 JN EJxcTMENT tried at Eſſex aſſizes before Juſtice 
the bur Eyre, upon the demiſe of one Edwarg Pate, the caſe 
$i ape = was this: Richard Warner ſeiſed in fee of the lands in queſ- 
vice u kan, tion bad two ſons Richard and George, and by his will deviſed 
+46 in theſe words, (viz.) I give ta my wife Jane all my freehold 
lands in Canenden in the county of Eſſex, (being the lands in 
queſtion) and after ſome other bequeſts he ſays, I give ts 

my ſen George my freeho!d lands in Canenden after my wife's 

acceaſe ; and if it ſball happen that. my { George ſh1u'd die 

before he attain the age of 21 years, then the ſaid lands ſhall 

deſcend to my ſon Richard and his heirs for ever; Richard was 

the eldeſt ſon and heir of the teſtator, George was his young- 

er ſon by a ſecond wife; George attained his age of 21, and 

by his will deviſed the lands to his ſiſter, the wife of the 
defendant, and her heirs, and then died in the lite of Far: 

his mother. | 

The leſſor of the plaintiff claimed under Richard; and it 

was referred to Mr. Juſtice ExR x, whether George had an 

| eſtate in fee or only for life; and it was inſiſted that George 

took a fee, for if he had only an eſtate for life he took no- 

thing, and the deviſe that Richard his heir ſhould take if 

George died under age, imports that he ſhould not take if 

he did not die under age; and ſo was the opinion of _ 

: . 11 


— 


* K. 


De Term. S; Mich. 7 Geo. 5 


ders 2 Saund. 388. Deviſe to the wi after the d 
B. give „ e death of , 1. een 26. 
Ve. 9 7 ate o.B. by implication. | 13 H. 7. 13. b. Pf. 
ut by J. Eyre here is no deviſe to ihe heit of Geer | 81. 
ne Un ge, and 
3 * take againſt the heir without an expreſs deviſe [354] 
Judgment for the plaintiff, | a | 


Pickering ver. Appleby. In C. B. Caſe 178 
SSUMPSIT, for 5®0l. for ten ſhares in the ſtock of 3 
ra 


the governors and company of HOT ADL) Bet 
_— transferred and ſold by RE TICS ogg 8 
nd there was another count i : of ſtock, i 
_ 1 ſold and e nen nicks the 
nd another count: that the defendant, i ion 1 — TO 
that the plaintiff took upon himſelf to deliver 2 n which en- 
= ſhares of the ſaid ſtock to the defendant the next tranſ- rags. rv 
er day, ſuper ſe aſſumpſit ſolvere 580l Ng he 
de, Cc. „ — up- 
The defendant pleaded non aſſumpſit; e te e. 
7 
aid ſtock for 3800. But there was no memorandum in ben formed 
4005 of the contract or any earneſt paid; and there was a agg Fe 
n upon the words of 29 Car. 2 whether the plaintiff year, unleſs 
ee 7 The ſtatute ſays, That no action ſhall be n 
_ to charge any perſon upon any agreement in conſi- ebe 
way ion of marriage, Or upon any contrat for ſale of dum bake 
5 2 tenements or hereditaments, or any intereſt in or bog Laws 
_ mop them, or upon any agreement not to be per- . 
wh , within the ſpace of one year from the making, un- 46. 7 
2 on cap upon which ſuch action ſhall be brought, 
_ eee or note thereof, ſhall be in writing 
* rs party to be charged therewith, or ſome 
A. a A ereunto by him lawtully authoriſed; and in 
= — 5 No contract for the ſale of any goods, wares 
. ang ages for the price of 10l. or upwards ſhall be 
the goods f. 2 z except the buyer ſhall accept part of 
fn hs o ſold, and actually receive the ſame, or give 
N in earneſt to bind the bargain, or in part of 
„or that ſome memorandum or note in writing of 


the ſaid bargain be made and ſigned, &c. as above. 


TOE 


» 


De Term. S. Mich. 7 Geo. -1. 
[355) And upon the trial before K N C. J. it was doubted, 


whether the ſhares in the ſtock of this company were with- 
in the purvi-w and intent of that ſtatute; and therefore it 
was made a caſe, and argued before the court of Common 
Pleas ; and afterwards at Serjeants-Inn befcre all the Judges 
of England. | . 

And I inſiſted at the Serjeants Inn, that the words of the 
ſtatute extend to all contfacts for the fale of goods, wares 
or me: chamdizes, and ſhares in ſuch a corporation are mer- 
chandize, Merx «ft quicquid vendi potæſt; every perſonal 
thing for which merchants traffick may be called merchan- 
d'ze. | | 


| WhereTro- Trover lies for muſcheats, monkeys, parrots, for they 


ver het. are merchandize, 2 Cro. 262. 1 Bulſt. 95. And for 
2 Salk. 666. e B ( x: J. 
667. C rech. hegrocs, for the ſame reaſon, 2 Lev. 201. 3 Lev. 366. 


296.1 Blac. And though there was a doubt whether Trover lay in the 
Com. 12), caſe of Smith and Gould, yet the doubt aroſe only on the 


#75” Cm. nature of the property of ,a' negroe. So the word guds is 


gon. of a large extent; it a man grants omnia bona ſua, all his 
m-rſe's perſona] chattels paſs. Il. 58. 
— p 2 Roll. 58 


rep where FEinblements not ſerved may be levied upon a Fieri fac 
by a-groc+ de binis © cata'lts. So Trover lies for a bond, and for let- 
* tors patent. And the plaimiff may declare, that he was 
fn be Poſſeſſed de bonis d catatiis ſeguen', (vigz.) una ſcript' ob igab, 
io tot they in Warrants, Sc. But it cannot be denied, that theſe 
N Eus ſhares are perſonal eſtate, they may be attached. 
* Reyn If a man trades in them, he ſhall be a bankrupt; ſo ruled 
3274. 2 in B. R, in Sir Jen Wa flenho/m's caſe; and thouah this 
1356] judgment was declared illegal by the ſtatute 13 & 14 Car, 
e NI 2. C. 24. that ſeems to be becauſe Sir 7% Mis ftenhoim did 
aer Ro nol traffick in them, but only had a ſtock in the LI: India 
5,40. Hu company, as any other gentleman might have. | 
+ qty But there the proviſo is, that every perſon who ſhall 
trade, trafick or merchandize, in other way or manner 
than in che ſaid royal fiſhing, Hat India, or Guinea compa- 
ny, ſha!) be liable to a commiſſion of bankrupt. 4 
And in the ꝙ & 19 W. 3. c. 44. ſ. 4 a clauſe is in- 
ſerted, that no member of the Eaſt India company efablith- 
ed by that act, ſhall be liable to be a bankrupt in reſpect of 
his ſtock there only; and that no ſteck in that company ſha: 
be liable to a foreign attachment; by which clauſes it ap- 
pears the parliament th-ught it reaſonable by exp reſs wers 
to avoid ſuch a conſtru tion, as otherwiſe might have b. 4 
| 80 made 


— 


| 
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made concerning perſons who traffick in ſuch ſtocks; for 
ir the man does not traffick, but deals only on a particular 
occaſion, this does not make him a bankrupt. 


As if a man provides for the victualling of the navy, cr | 


Vent. 170. or has a part in a ſnip, but does not freight it. 


1 Vent. 29. 1 Sid. 411. N | 

The intention of the act was to prevent frauds and per- 
juries, which was equally hazardous in contracts for ſtock, 
as for land or any other thing; and therefore the intention 
of the legiſlature ſeems to be aimed at all contraQs ; if 
made for lands, by the prior clauſe it is provided, that the 
agteement or ſome memorandum, or ſome note thereof, 


ſhall be in writing, &c. and by the latter clauſe it is provi- 


ded for in all contracts for goods, wares and merchandizes ; 
in which words it may be well preſumed, that all contracts 


were intended to be included; and it is the more probable 


that ſtocks were meant to be included, becauſe traffick in 
them was uſed many years before that act. 

And in the caſe of Nunns againſt Scipio, Hill. 8 Feb. 
175. in chancery, it was expreſly declared by Lord Chan- 
cellor Cowper, that a plea of the ſtatute to a bill for perfor- 


mance of a contract for 4000l. 8. S. Stock ought to be 


allowed; which reſolution is in point. | 

Serjeant WHIT AKER e contra inſiſted, that all contracts 
were not intended to be compriſed within the ſtatute ; for 
the words make contracts above 10l. void, except the buy- 
er accept part of the goods ſold, and actually receive the 
ſame, or give earneſt, or ſome memorandum of it be in wri- 
ling; and therefore though one or other part is ſufficient, 
vet the ſtatute does not extend to contracts where neither 
one nor the other part can be performed; and therefore, 
where part of the goods cannot be delivered or accepted, it 
cannot be a contract within the ſtatute, which extends on- 


h ſuch things part whereof may be delivered or accept- 
el, | 


Transfer of ſtocks at the time of that ſtatute made was 


wuſual, and therefore it is not probable that the legiſla- 
ture had that in view; and although all goods, wares and 
merchandizes, are mentioned in the ſtatute, yet it does not 
oilow that the ſtatute ſhall exterd to contracts for all ſorts 
goods; for there are goods of which felony cannot be 


ee and it is not probable that it ſhould extend to 
em. 
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236. contra. A choſe in action may be aſſigned by the King. Dy. 16, 


theſe caſes” jut the Judges being divided in opinion it was adjourn- 


De Term. S. Mich: 7 Geo 1. 


This ſtatute is introduQtive of a new law, and therefore 
is to be taken ſtrictly, and ſhall not be conſtrued to extend 
to ſtocks, or other choſes in action which cannot be af. 
ſigned. _ | h | 

To which it was replied, that though the ſtatute ſays 
the contract ſhall be void, unleſs the buyer accept part of 

the goods, or give earneſt, or there be ſome memorandum 
in writing; yet it is not neceſſary that the thing contracted 
for muſt, by this ſtatute, be ſuch as can be delivered into 
the other party's hands; it is ſufficient that part of the 
goods be accepted, or that there be earneſt, or ſome me- 
moPFandym be in writing; and therefore if the goods cannot 
be delivered, if there be earneſt, or a memorandum in 
writing, it is ſufficient, If there be a contract for goods 
to be imported in ſuch a ſhip, ſhallnot the contract be with- 
in the ſtatute, becauſe the goods cannot be delivered till 

the arrival of the. ſhip? 
358 But if the delivery of the goods is neceſſary, the aſſign- 
355 J ment is a delivery ; and the declaration ſays for ten ſhares 
vendit' & tranſlat' ; if an aſſignment was made it may be 
accepted, and till acceptance the transfer is not compleat ; 
and though it is ſaid, that a choſe in action cannot be aſ- 
ſigned, yet it does not follow that it is not of the nature of 


3 Leon. goods of merchandize. 


1 Bac. Abr. Cro. 82, 179. 2 Rol. 198. or may be attached. 3 Lev, 


Ching. Dig. 236. Cro. Eliz. 172, 184, 713. 1 Rol. 553. 1 Sid. 


424. where 


in Cro, El. 5 
are ſeid to ed. V.de I Will. 118, 


he miſfre- 


ported, &c. 


Caſe 179 The King verſus Biſhop of Hereford & al*. Inti. 
H. 5 Gro. Rot. In C. B. 


— N a quare impedit for the preſentation to the vicarage of 
'rapedi. bi- T Aymftry in com” Hereford, the biſhop pleaded, that the v- 
nop pl-ads, carage was within the dioceſe, and that he claimed nothing 


> LP. but as ordinary cf the ſaid church; that the king by letters 


thing but as patent under the great ſeal preſented Geo. Herbert to be in. 
ordinary, ſtituted, ſuper quo idem epiſcopus ut eccleſiz pred ordin- 


held bad * 1 * : 
e bi ar” præd' Geo, Herbert ſic pr1zſentat? de habilitat? & idone- 


lerig ng vo- Itat” ſud tam de meribus quam ſcientia in hac parte ſecun- 
Lice of the x dum 
re tu al, 


. 


* 
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qum leges eccleſiaſticas adtunc & ibidem examinavit ut de eugh io « 


7 . . . Mi . caſe whe.e- | 
jure dehuit, & ſuper hujuſmodi examination' idem epiſco- the ee 


us adtunc & ibidem invenit et per ſacr*\um diverſar* perſo- preteated. = 
nar? fide dign* ſibi manifeſte apparuit quod præd' Geo. = 
Herbert tempore przſentation' præd' fad“ & diverſis annis AF 
tunc uſt? ela pſis fuit ebrietati datus, a common drunkard, & 
communis dejurat', anglice à common ſeuearer, ac ea occaſi- 

on* per legem ſanctæ eccleſiæ fore inhabilem & perſonam 

minime idoneam fore admiſſ' ad aliquod beneficium cum 

curi animar”, per quod idem epiſcopus ut eccleſiæ ilP or- 

dinar recuſavit admittere praed* Geo. Herbert ad vicariam 
eccleſi pred? prout ei bene licuit; & hoc parat', &c. [359] 

To this plea the Attorney General demurred, and the Bi- 

ſhop joined in demurrer, and exceptions were taken to the 

lea. | | IL: ' 
8 Firſt, that the Biſhop ſays quad ipſe nihil clamat in eadem F. N. B. 1 
eccleſia, whereas it ought to be in eadem vicar. Sed non al. 326. £6 'Y 


hcatur ; for he adds n!ft admiſſion, inſtitution' & induction _ = 
vicur” ad ecclefiam® pred”; for though the word ecclefie im- | 1 
ports the rectory, and guare impedit preſentare ad eccleſiam | 
is not good for a preſentation to a vicarage, yet the refer- =_ 


ence here is to the ordinary, who if he is ordinary of the * "x. i 
a . . . , als | 
rectory, is alſo ordinary of the vicarage preſentative derived 24. = 
therefrom. And ſo are the precedents, : | 
Secondly, There is no certain averment that he was a 
common drunkard. ſed non allocatur; for ebrietat' dat” with 
an ang/ice is ſufficient. | | 3 
Thirdly, The averment that he was, is not certain, but ; = 
only quod ſuper examin” epiſcopus invenit & per ſacr um per- 4 = 
ſenar fide dign' manifeſle ſibi apparuit quod fuit, & c. Sed non | 
allccatur ; for in Dyer 163. 2 Rol. 591. it was allowed to 
be good, where the certificate of the ordinary ſaid di/igen- 
tem & celerem fieri fecimus ing” par quam lucu'ent” comperui- 
mus & invenimus quod, fc. 
50 a certificate of Baſtardy was allowed, wh'ch ſaid qurd 
fit mu ier prout per ing) invenit', Fitz. Baſt, 2. and there 
Rolt ſaid that it had oftentimes been allowed, | 
: — fer quam ig invenimus eſſe Baſtard was allowed. Raft. — 8. . 
iſt. 4. Sbecot's caſe 5 C 5. The plea was ſuper exa- Eat. 640. 
miration epiſcopus indenit præſat' H. fore ſchiſmaticum, Oc, 2 Roll. Abr. 
1 the caſe of Hele ver. the Biſbap of Exeter, Lutw. 459 Bai 
Fourthly, For that the Biſhop does not ſhew that he gave 
notice uf the refuſal; and it was argued by me, that there 


18 
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5560] is a diſtinction between the refuſal of a clerk of a common 

| perſon and a clerk of the king. In the caſe of a common 

perſon, lapſe incurs if he does not preſent within fix months, 

and therefore notice is neceſſary.” Hern. Plead. 539. 
Townſ. Tables 232. Co. Ent. 520. a 

But nullum tempus occurit regi, and therefore it is ſufficient 

that he now informs the king of his refuſal. The ſole 


ground for requiring notice is the danger of a lapſe, as ap- 


pears by P. 18 H. 7. Keil. 49. b. 
p. N. 8. And therefore a patron may preſent before notice. 4 Co. 
35 H. 4 78. b. The plea is only an excuſe for the defendant that 
Co. 79: b. he be not judged à diſturber, and though upon a plea that 


Galdl. 141- 


6 Co. 39. b. the Biſhop claims nothing but as ordinary, generally the 
2 Will. 174, plaintiff may have a writ to the Biſhop preſently, and the 
as» 17% Biſhop ſhall not be amerced, but the plaintiff for faiſe dla. 
is hy 596, mour. Hob. 198. Sa 
&c; So where the Biſhop pleads ſpecially, that ke claims no- 
thing but as ordinary. 38 Ed. 3. 2. 
But it was reſolved, that the plea was bad for want of 


notice alledged. 


Caſe 180 Depaba ver. Ludlow. In C. B. 

* SSUMPSTT upon a pelicy of inſurance, where fle 
zu Z ice 13, 5 | 2 . . 
"re JS detendant inſured the plaintiff, intereſt or no intereſt, 


nw awereſt, againſt all enemies, pirates, takings at ſea, and all other 
the plaintft damages whatſoever, And upon trial it appeared that the 
ks no occa- ,, , © - 5 Cds 
fern to pi [DIP As taken by a pirate of Sweden, and was in his poſ. 
bs inie-ett, ſeſſion for nine days, and then was retaken by an Eng/ijb 
ks 17 man of war, and after the ſuit commenced, brought imo 
ons merk Herwich. And the queſtion was, Whether in ſuch caſe 
tat. the defendant was reſponſible? Wh 
And it was reſerved by the chief Juſtice for the opinion 
of the cout; and aft-r argument by ſerjeant WHITAKER 
for the plaintiff, and by Dr. HzxncHwman for the deten- 
dant, it was determined for the plaintiff. | 
For though it was ohjefted, that the inſurer was only 
£32} reſponſible where the plaintiff had a property, and that tie 
term of inſuring intereſt or no intereſt was introduced ſince 
the revolution; yet it was ſaid that ſuch inſurance wi 
gced, and the import of it is, that the plaintiff has no cc. 
ca ſion to prove his intereſt, and that the detendant cannot 


cento ert that. 
Ard 


FI t FC} Ek 9 
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And though the ſhip was here retaken, yet the plaintiff 
received a damage, for his voyage was interrupted; and 
the queſtion is not whether the plaintiff had his ſhip ang 
did not loſe his property, but what damage he ſuſtained, 


% 


The King ver. The Biſhop of Durham, the Chancel- Cafe 181 
lor, Maſter and Scholars of Cambridge, Edward 

| Fenwicke, John Ward and Edward Fenwicke, 
Jun. clerk. Intr. Trin. ) Geo. Rot. Fd 


QVARE impedit, in which the Attorney General decla- , Seas 
red, Qued Elix. regina ſeifit* de eceleſia de Simondbourne a manor 
in com” northum” ut de uno groſſo in jure coronæ præ ſentav' J. with all ad- 
Fhdges prefentavit Cuthbert Ridley, and that from him it eeunte 
deſcended to king Charles the ſecond, and upon the death belonging 
of Kember, John Rippon and Thomas Agaad, by uſurpation, ou not ex- 
preſented Majors Algocd; that the advowſon deſcended to © ©. 


: | : egy f advuwioa ' 
king James the ſecond, and upon his abdication to king lerved in 


William and queen Mary; and that upon the death of AlL *"ticnt 


times, the? 


bind, the chancellor, maſters and ſcholars of Cambridge, by it yz ap- 


uſurpation, preſented Milliam Stainforth ; that afterwards pendant ie 


the advowſon deſcended to queen Anne, and from her to his the manor 
preſent majeſty king George, to whom upon the death of 3 
Stainforth the right of preſentation. appertained. [362] 
i The Biſhop pleaded, that he claimed nothing but as or- 
inary. | 

Edward Fenwicke, ſen, pleaded, That queen Elizabeth 
was ſeiſed of the manor of Wark to which the church of 
Symondbourne was appendant, and preſented Hodges, and that 
the manor ad quod, c. deſcended to king James the firſt, 
who preſented Ridley, and by letters patent 11 Jan. in the 
Iith year of his reign granted the ſaid manor cum pertin? to 
Elizabeth Howard wife of Theophilus lord Howard, after- 


wards earl of Suffolk and her heirs, and that upon the death 


of Ridley the earl of Suffe/k, in right of his wife, preſented 
lenber, and the manor deſcended to James earl of Suffolk, 
who by indenture 2 July 1664 inrolled, &c. bargained and 
fold to Sir Francis Ratcliff, afterwards earl of Derwentwater, 
in fee, who by deed 4 Sept. 1665 granted the next avoid- 
ance to F. Rippon and Thomas Algoed, who upon the death 
of Kemher preſented M. Algood, and that by the ſtatute 3 
Jac. 1. cap. 5. the univerſity ſhall preſent to the 1 2 
dE 0 


vowlons, &c _ 
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Cambridge pleaded, that Edw. 2. was. ſeiſed of the manor 


[363] 


death of Agood preſented Stainforth, and then derived the 


| perſon profeſſing the popiſh religion, and every infant of 


De Term. S. Mich. 7 Geo. I, 


of a recuſant convict, and the earl of Derwentwater being a 
convit, upon the death of Algoed the univerſity preſented 
William Stainforth. That the advowſon deſcended to James 
earl of Derwentwater, who by indentures 15 Aug. 12 Anne, 
granted the next avoidance to the defendant Edward Fen- 
wicke ſen. to whom the preſentation upon the death of Stain- 
forth belonged, & c. ab/que hoc, That queen Elizabeth was 
ſeiſed in groſs. Edward Fenwicke jun. pleaded that he 
claimed nothing but upon the preſentation of Edward Fen- 
wicke ſen. | | 

The chancellor, maſters and ſcholars of the univerſity of 


of Wark, ad quod, & c. that it deſcended to Edw. 3. who by 
letters patent ꝙ May 25 Edw. 2. granted the advowſon to 
the warden and college of the chapel of H indſor and their 
ſucceſſors, and ſo derived the advowſon to queen Elizabeth 4 
who preſented Hodges, and upon his death king James 1, 
preſented Ridley, and having the manor of Wark alſo, heby 
letters patent 12 Jan. in the 11th year of his reign granted 
tot iIP caftr', honor” & maner de Wark, c. ac omnes adus- 
cation, &c. omnium & ſingular? eccleſiar, c. infra con 
Sc. in eodem litt” pat” ſpeciſicat vel alibi pred' maner, Ec. 
Speftan', pertin', Cc. aut ut memb, Cc. unguam ante tunc 
habit”, cognit”, reputat', & c. to Elizabeth the wife of Thee 
philus Lord Walden heir apparent to the earl of Suffolk and 
her heirs, by which ſhe was ſeiſed of the manor and of the 
advowſon, and upon the death of Ridley preſented Kember, 
and ſo derived the advowſon to Edward earl of Derwentws- 
ter, who being a recuſant convict, the univerſity upon the 


advowſon to James earl of Derwentwater an infant, and that 
by the ſtatute 12 Anne, ſeſſ. 2. cap. 14. every papiſt of 


ſuch papiſt not being a proteſtant, and every mortgagee, 
truſtee, &c. of ſuch, is diſabled, &c. and the univerlit) 
ſhall preſent, &c. upon which the earl of Derwentwats 
not being a proteſtant, but ſon of a papiſt, &c. the pre- 
ſentation belonged to the univerſity, who preſented the de. 
fendant Ward abſque hoc, that king James 1. died ſeiſeddl 
the advowſon. | 

Defendant Ward pleaded that he did not diſturb, &c. 

To the pleas of the biſhop, Edward Fenwicke jun. 
Ward, the Attorney General replied, and prayed judgment 
with a ceſſat executio, & c. | Tv 


De Term. S. Mich. J Geo. 1. 
To the plea of Edward Fenwicke ſen. the Attorney Ge- 


neral demurred, and for not joinjng in demurrer took judg-. 


ment. 


To the univerſity's plea the Attorney General demurred, 


and ſhewed for cauſe, that the traverſe is not material, and 


that the defendant did not ſhew any title to the advowſon 3 


and the univerſity joined in demurrer. — 

And it was argued, that by the letters patent 11 Jac. 1. 
the advow ſon of Symendbourne did not paſs, for it is not ex- 
preſly named in the patent, and by 1 7 Edw. 2 Prarog. Re- 
gis 15. advowſon appendant does not paſs by the grant of 
a manor cum fertin', if it be not expreſly mentioned. And 
though it is admitted by the pleadings, that this advowſon 


| was appendant to the manor of Wart in the time of Edw. 


2. and the grant by the letters patent is inter a] of the ma- 
nor of Wark, with all advowſons, . &c. penden aut ut 
membr”, parceP eorundem maner*, c. unguam ante hac habit”, 
cepnit*, accept*, occupat, uſitat”, reputat exiſten', &c. 

Theſe words cannot paſs an advowſon ſevered from the 
manor 300 years, though it was ante tunc appendant to the 
manor, 

In the caſe of Imber ver. Wilking, Dyer 362. Co. Ent. 
380. A grant of a manor with all woods, &c. ſpectan aut 
ut membrum, parcelP eorundem maner”, &c. antehac cognit', 
accept, habit', uſitat” ſeu reputat' exiſten does not extend 
to woods which were not parcel thereof at the time of the 
grant, they ought to be parcel thereof in reputation time 
out of mind, &c. So. 2 Roll. 186. Co. Ent. 38. A 
grant of a manor with all the lands, woods, &c, peclan 
aut ut membr*, parcel, &c. ante tunc habit”, cognit', accept, 
ſeu reputat*, may extend to woods in the hands of the king, 
and parcel of the manor within 17 years, but not to woods 
ſevered in antient times. 

And ſo it was reſolved by the court. 

Judgment for the king. 


DE 


[364] 
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[365] 9p? % Term. - San. Mich. 


by the re- 


DE 


9 Geo. 1. In B. R. 


———— —— — 


Caſe 182 Rogers ver. Wilſon. 


* 


2 D EBT upon a bond dated 24 July 7 Geo. for 
tract for 2001. the defendant prayed Oyer; upon which the 


. it condition appeared to be this: 

beben. Whereas Ph. Broote, as executor of F. "Brooke, being 

giſter itſelf poſſeſſed of 4000l. lottery annuities, 6 July agreed to ſel 

__ them for 46001. to be aſſigned and payed for before 6 

contra@ Aug. next; and whereas ſoon after the ſaid Ph. Brooke, at 

was made. the requeſt of the plaintiff and defendant, tranſcribed them 
in his own name into the South-ſea, - | 

Now if the defendant, in conſideration of a valuable 
conſideration, ſhall transfer to the plaintiff a moiety of the 
ſaid ſtock allowed by the South-ſea Company for the ſame, 
then, &c. And then pleaded, that the contract between 
the plaintiff and defendant was for ſale of South-ſea 
ſtock, which was neither performed nor compounded be- 
ſore the 29th of Sept. 1721. and that neither the bond, 
with the condition and contracted therein contained, or any 
abſtract or memorial thereof, was regiſtered before 1 Nos. 
1721, &c. 
The plaintiff replied, that he by deed dated 2) Od. 

1720, aſſigned the bond and all the benefits of the ſtock, 
&c. in the condition mentioned, to William King, for his 
own proper uſe, who regiſtered it, &c. and iſſue wi 
Joined upon the regiſtring. 

[356) And on the trial at Guildhall 27 Nov. 1722. before 
Lord Chief Juſtice Px Ar, it appeared upon the regiſte 
of the aſſigament produced, that the aſſignment was fe. 
giftered, and not the bond; and the Chief Juſtice ſaid, thi 
the bond and condition which contained the contract ought 


to have been regiſtered, Then a regiſter of the bond zo 
condition 
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which contained the contract ought to have bcen regiſtered. 
Then a regiſter of the bond and condition was produced, 
but it did not appear to whoſe uſe the contract was made; 
and it is not enough that it is ſaid in the aſſignment, that it. 
was tothe uſe of the plaintiff, though the aſſignment was 
alſo regiſtered, for that is only a recital in the deed of aſ- 
ſignment ; but by the ſtatute, it muſt appear by the regiſter 
itſelf to whoſe uſe the contract was made. And to this 
opinion the Chief Juſtice adhered ; but on the plaintiff's 
importunity permitted a caſe to be made, which was never 
argued ; but the plaintiff commenced a new action in the 
Common Pleas, upon which a ſpecial verdi& was found. 


Stedman, qui tam, &c verſus Hay. In C. B. Caſe 183 


ROHIBITION upon a libel in the ſpiritual Court by When 2 
the defendant, for that the plaintiff ſat in primo et ter- preſcription 

tis eis in ſedili, in the church of Abberley in V orceſter ſhire, for ſeat je 
which places the defendant claimed, one as belonging to a found by 
meſſuage or tenement named Crewlands, the other to a the verdict, 
meſſuage or tenement named Nurtons. | the _— 

The plaintiff in his declaration in prohibition declares, ;, oe gs 
that all preſcriptions ought to be determined by common circom- | 
law, that F. Farmer and Suſan his wife, in right of the 2 wy 
wife, were ſeiſed of a meſſuage and lands called S:uthalls 3 
in Netherton in the ſaid pariſh of Abber/ey in fee, and that preſcription 
time out of mind there had been an ancient ſeat in boreal; Py _ _ 
parte eccliſiæ de Abberley, and that the ſaid Farmer and his —4 8 
wife, and all, & c. preſcribed Babere uſum primi & tertii 
hei in ſedili præd' (the ſecond place belonging to the defen- 
Cant as tenant of Nurtens) and becauſe the plaintiff, as te- | 
nant of Southall, uſed thoſe ſeats, the defendant libelled 6 
againſt him in the ſpiritual court. [367] 

The defendant pleaded, that he had a faculty granted for 
thoſe places, and traverſed abſque hac quod Farmer & uxer 
et omner, Cc. a tempore, tc. habuer” uſum pred” primi et ter- 
ui kei in ſedili il'o. Iſſue was joined upon the traverſe, 
ard a verdi& for the plaintiff. | 

And now Serjeant PrN GRILL Y moved in arreſt of judg- 
ment, that the plaintiff did not alledge in his declaration 
any ulage to repair the ſeats; for of common right all the 
ou in the church belong to the pariſhioners in general, 

o ate bound to repair the church; but for the better or- 


der, 
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der, and to prevent the confuſion which would follow, if 
every Pariſhicner ſat where he pleaſed, the ordirary has 
been allowed to diſpoſe of the ſeats, and no prohibition 
cuęht io be granted in ſuch caſe : But where a man has al- 
ways repaired a particular ſeat, he may preſcribe for that, 
znd the uſage of repairing is the foundation of ſuch pre- 
ſcripticn, without which it would be void; and ſo it was 
reſclved 2 Cro. 366. Noy. 104. (which ſeems to be the 
ſame caſe) that if a man time out of mind had uſed to re- 
pair a ſeat in the iſle of the church, and to fit and bury 
there, ike ifle ſhall be peculiar to his meſſuage, and he 
ſhall not be diſplaced by the orCiraty, parſon cr church- 
warders. But uſage of fitting ard burying, without uſage 
of repairing, dees not givc any property. 

And therefore nu bedy can preſcribe for a ſeat in the 
body of the church, for it is alwavs repaired by the pariſh- 
iorers. But where Sir Bernard FVhet/tone had time out of 
mind uſed to repair a pew in the body of the church, he 
was allowed to preſcribe for it So a cuſtom for the 
church-warden to diſpoſe of the ſeats in the body of the 


church was diſallowed, where the pariſhioncrs repaired the 


church, So where the ifle, &c. had always been repaired 
at the common charge of the pariſhioners, the ſeats there 
ſhall be diſpoſed of by the ordinary, as well as in the body 
cf the church. And in ancient times, cuſtom to repair 
wis alledged in an action upon the caſe for diſturbing a man 
in his ſeat in the church. 2 Cro. 605. But of later times 
it has been held, that there is no occaſion to alledge it in 
ie declaration, but that it is ſi ficient to give it in evidence 
at the trial; and after verdiQ it ſhall be preſumed to be well 
proved, otherwiſe the verdict could not have been for the 
j laintiff; 1 Sid. 88, 203. And the diſtinction there was 
taken, between an action upon the caſe and a prohibition ; 
fer in a prohibition it was ſaid, that cuſtom t repair muſt 
be alledged in the declaration. And HAI E thought there 
was good ground for that diſtinction, for an action upon the 
caſe is againſt a wrong doer and ſtranger ; a prohibition, 
agair ſt one who frima facie has a right. And this diſtinc- 
tion was cited and agieed to 2 Jon, 4. 3 Lev. 73. 
And it was agreed on the other ſide, that uſage of re- 
pairing was neceſſary, without which there could be n0 
preſcribing for a ſeat in a church; and perhaps if the de- 


 {etidart had demurred to the declaration, it would rot have 
| beer. gco.|; Lut when the deferdant has pleaded and tra- 


verſed 


F/ TTT 


De Term. S. Mich. 9 Ges. 7. 


verſed the preſcription which is found for the plaintiff, 
which could not have been found unleſs a cuſtom of re- . 
pairing had been proved, the declaration ſhall be aided; 1 Med 2922 
as in treſpaſs and other actions, where the declaration is 
uncertain or inſufficient, it ſhall be aided by the plea of a 
collateral matter, and verdict for the plaintiff, Lut. 1382, 
1392, 1492. 2 Salk. 662, 663. | 

And the cuſtom to repair 1s only a circumſtance requi- 
ſite to ſupport the preſcription, and when the preicription 
was found, the repairing is of neceſſity included, 

After P. 9 Geo. Judgment was given for the plaintiff; 
for after verdict it ſhall be preſumed that a good preſcrip- 
tion was proved. | | 

[369] 


Hughs ver. Clubb & al In B. K. G 164 


FUFECTMENT upon the demiſe of Herbert Watts; to Aman be- 


> urine 
which the defendant pleaded not guilty ; and upon the Ae in tal 


trial in Kent, before PRATT, Chief Juſtice, the caſe ap- gene al, re- 


peared to be this. moinder ta 


| 2 „8. ia f. 
Jun Watts, the anceſtor of the leſſor of the plaintiff, J. new 


and to whom the leſſor was heir, by his will o Sept. 1684, wite with a 


deviſcd the lands in queſtion, of which he was ſeiſed in fee, 333 
to Elizabeth his wife, habend* to her and the heirs of her fers , reco- 
body. | | very; held 

Elixabeti married a ſecond huſband —— Cox, and ſuffers c 997 Þ 
a common recovery, and by indenture 2 OR. 1689. de- the des 


the deviſo;, 
dated the uſes to Cox, her ſecond huſband for life, notwith- 


remainder to the heir of the ſurvivor. ſtanding the 


J | ; , ſtat. 11 H. 
Elizabeth ſurvived, and alterwards married Edward . AR 


Clubb, and ſettled this eſtate to him in fee, and died with- Confirmed 
out iſſue, and the defendant claimed under this ſettlement, Þy 32 klen. 
The queſtion was, whether the recovery ſuffered by the cube 
wife was not void in this caſe by 11 H. 7. c. 20. which 
enacts, That if any woman hath or ſhall have any eſtate 
in dower for life, or in tail to herſelf or for her life, in 
any land, &c. ot the ſole inheritance or purchaſe of her 
huſband, and ſhall ſole, or with an after-taken huſband diſ- 


may or ſuffer recovery, &c. ſuch recovery, &c. ſhall 
void, 


And this caſe was reſerved for the- opinion of the Chief 
Juſtice, and by him determined, that it was not within the 
alute; for though it is within the leiter, it is not within 
2 | the 


1 Die Term. S. Mich. 9 Geo. 1. 


[370] the intent of the ſtatute, which extends only to caſes where 
the huſband ſettles lands upon his wife by way of jointure, 
to which the iſſue between them ſhall be inheritable. 

Cro. El. And therefore if a huſband ſettles lands upon himſelf and 
$14, 524. his wife in fee, though it be a good jointure, 4 Co. z. 
ns. yet her alienation is not reſtrained by 11 H. 7. c. 20. Dyer 


* * pt 248. So it was reſolved Cro. Eliz. 524. 
60 


Cruiſe on Recov. 154. 3 Comy. Dig. 71. 2 Bac. Abr. 93- Gilb, in notis. 1 Salk, 
185. Jen. 181, 303. Hob. 176. 2 Sid. 41, 73. 4 Mod. 45. 2 Bac. Abr. 93. 


9 And in 1 Leo. 261. Cro. Eliz. 2. it was reſolved, that 
zVern. 489 if a man ſeiſed in fee deviſe to his wife in tail general, re- 
Fwd. zo, mainder to J. S. in fee, and the wife with a ſubſequent 
459. huſband levy a fine, this bars the iſſue; for though it is 


Pain. %%% „. "x <P , 
Cio. 65 within the words of the ſtatute, it is not within the intent 


173 of it; which was deſigned to prevent a wife advanced by 
2 Bac. abr. her huſband from prejudicing the iſſue of her huſband ; 
92, in notis. « AN 

Cruiſe on and that is of the ſame import with the preſent caſe. 


1 reeov. 58. 


on 


D E e 


Term. Sanct. Trin. 


9 Geo. 1. In C. B. 


Robinſon verſus Mead. | Caſe 185 


TRESPASS for an aſſault and battery of the plaintiff's Plex in a- 


. 2 : batement 
wife, per qued conſortium amiſit. that before 


The defendant pleads in abatement, that he was a mer- dant was a 
cer, and no gentleman, as he was named in the writ; to mercer, and 
which the plaintiff demurred, ſuppoſing that the excep ion as 8*2tle- 


was taken to the addition, in regard that the plaintiff had ad in 


miſtaken his degree, for that he ought to have ſhewn of 2 writ, 
what other degree he was, and that it was not enough to ia ged. 


ſay that he was of ſuch a myſtery, Sed non allocatur; for 2 laſt. 396, 


here the defendant denies abſolutely the addition given him 8 oo 


by the writ, and then nen conſtut de perſona, for T homas not Laditi- 
7 


ad mercer, and no gentleman, cannot be Thomas Mead on. Terms 


gentleman, It is true the ſtatute 1 H. 5. c. 5. requires de Ley. 46. 


only that in original writs an addition ſhall be made of the 
defendant's eſtate, degree or myſtery, and therefore it is 


ſufficient where a defendant has ſeveral additions to give 


him one or other, or to give him the addition of his degree 
or myſtery or both; but when the defendant has no ſuch 
addition as is given him by the writ, -he may plead as here, 
quod nen eft generoſus, nec ſuſcepit, nec fuit de gradu generoſi; 
which the plaintiff conſeſſed by his demurrer ; and when by 
his plea in abatement the defendant denies the addition 
given him by the plaintiff, he is obliged by the rules of [372] 
pleading to ſhew his addition, by which he might be ſued; , Lil 34. 
and therefore 28 H. 6. 26. the defendant pleaded that he Cro. ſac. 


610, U Rol. 
was a merchant, et non generoſus, and held good. 780. 1 Salk, 
Judgment for the defendant. 5. 3 Salk, 

I] was of counſel for the defendant. * Ro 
: Jy 197» 
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Caſe 186 Walter verſus Drew & al'. In C. B. | 


A deviſe, ÞJECT MENT upon the demiſe of Richard Mels; and 
that ee upon the trial of the aſſizes in Cornwall, before Mr, 
fam the©'”- BarGn Price, the caſe appeared to be this: 

the teſta tor a 1 - 

ſhould happen to die without ſſue, that then, and rot otherwiſe, after William's death 
h: deviſcd it over to his ſon Richard and his he:1s; held that William took an eſtate-tai 
by implication, | 


Richard Weeks, grandfather of the leſſor of the plaintiff, 
being ſeiſed in fee, and having two ſons, William his elder 
and Richard his younger fon, by his will 10 March 1664. 
deviſed in theſe words: | | 

It is my will, that if William Weeks my ſon ſball happen 
to die, and leave no iſſue of his body lawfully begotten, that 
then in that caſe, and nit otherwiſe, after the death of the ſaid 
William my fon, I give and bequeath all my lands of inheritance 
in Lawliſſick unte the ſaid Richard m7 fn, to have and to hold 
the ſame, after the death of the ſaid William, to him and his 
heirs. | | | 

Ihe teſtator died the 19 March 1664. William his ſon 
and heir entered, and in Michaelmas 1692 ſuffered a reco- 
very; and by indenture 30 June 1692, declares the uſes of 
the recovery, to the uſe of F. Foot and his heirs, till pay- 
ment of a ſum of money, and then to himſelf and his heirs, 

Afterwards by leaſe and releaſe 8 & 9 June 1697, he 
conveyed the equity of redemption to J. Foot and his heirs, 

. under whom the defendant claimed. 

[353] 9 Jan. 1721, William Weeks died without iſſue, and 12 
November 1715. Richard Weeks died, leaving Richard 
Weeks the leſſor of the plaintiff his fon and heir, who upon 


the death of William brought his ejeQment ; and the queſ- 


tion was, | 

Whether he was barred by the common recovery ſuf- 
fered by William? Which was argued before Mr. Baron 
Price at his chambers in Serjeants Inn. 

And I inſiſted, that the deviſe ro Richard the yqurger 
ſon was an executory deviſe ; for he could not'take by way 
of remainder, for a 1emainder cannot be without a particu- 
Jar eſtate; but here no eſtate iy deviſed to William, but the 
teſtator ſuffers his eſtate to deſcend to him, and only makes 
a deviſe to Richard, if William died and left no iſſue " A 

| od 


* 
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body, and therefore Richard cafinot take at all, if he does 
not take by way of an executory deviſe. £: 

A man cannot take by deviſe, if there are not words 
which give the eſtate to him: A man deviſeth to his ſon 
after the death of his wiſe, 2 Leo. 226. 2 Jon. 98. 2 Lev. 
207. reſolved that the wife took nothing. | 

And the caſe in Vaugh. 259, 252. Gardiner ver. She!den 
was: A man deviſed, that after the death of his ſon and 
daughters without iſſue; and if it ſhall happen my ſon Geo. 
and Margaret and Katherine my daughters die without iſſue, 
then all my freehold lands ſhall go to my nephew Roſe and 
his heirs; and it was agreed, that his daughters took no- 
thing at all by his will, | . 

It is true, that in this caſe in Vaugh. it is ſaid, that Roſe 
did not take by way of executory deviſe, becauſe the eſ- 
late given to him was to take effe& after the death of the 
ſon and daughters without iſſue, which was a contingency 
too remote for the law to allow. 

But here the contingency was to take effect upon the 
death of William, for the words are not, if William die 
without iſſue, but if he die and leave no iſſue, which are tan- 
tamount to ſaying, if he die not having iſſue at the time of his 
death; and this is inforced by the ſubſequent words, if Wil- 
liam die and leave no iſſue, then in that caſt, and not otherwiſe, 
after the death of the ſaid William, I give the ſame to Rich- 
ard, to hold after the death of the ſaid William, to him and 
his heirs , by which it appears, that his intention was, that 
Richard ſhould have the lands immediately upon the death 
of William. 

Serjeant Cheſhyre e contra: No one ſhall take by executo- 
ry deviſe, but he who cannot take any other way, and here 
he may take by remainder ; for by the words it appears to 
be the teſtator's intention, that William his eldeſt ſon ſhouid 
take in the firſt place; and I know no rule for the con- 
ſtruction of a will, but the intention of the deviſor, and 
here his intention is manifeſt that William ſhould take. 9 


Co. 127, Where a man deviſed to his wife, and then 
ſays, after her death my ſon William is to have it, and if le 
die, his fon is te have it; it was held that William took 


an eſtate-tail. 

So Mo. 127. there were no words of gift, yet it was 
held a good deviſe. So 1 Rol. 836. 2 Cro. 415. And 
in this preſent caſe the recovery was ſuffered upon the opi- 
nion of Serjeant Pemberton and Levinz, that Wi'liam by 

| this 


(374] 


* . 4 
* I h.. *. 
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this will took an eſtate-tail, remainder to Ricſard 
To which the baron inclined; 

| And afterwards upon further conſideration gave his opi- 

| nion, that William took an eſtate-tail by this will; for the 

words ſhall not be conſtrued to give an eſtate by way of ex- 

ecutory deviſe, but where the deviſee cannot take any 

g other way. 


Liu. Rep. her deceaſe William is to have it, and if he die his ſon is to 


13751. But here William took by the will, for it is a neceſſary 
implification, that he ſhall have it to him and his heirs of 
| his body, for the heir ſhall take by the will though he is not 
1 ex preſly named, or there be no deviſe to him by expreſs 
| | | Swinb. 112. Words. 
| Bridg. 1379- As 9 Co. 128. A deviſe to the wife for life, and aſter 
\ | e wg have it. R . 
=_ 695. Ero. It was adjudged William tooR an eftate-tail, 
Car: 367, So no deviſe expreſly to the ſon, yet he took. Mo. 127, 
369. Hard. cry i | 


149. 


1 Rot. 836. 2 Cro. 415, 


1 


Term, Sana. Mich. 
10 Geh 1. In G B. 


Walker verſus Leſter, Caſe t87 


EBT for money lent at a play called a//-fours. a The plaia- 
D The defendant pleaded nil debet. | ch the 
The plaintiff in the record of niſi prius omitted the NA Pp , 
words et præd quer ſcilicet. omitted the 


And after trial before King Chief Juſtice in Suſſex, and word, et 
verdi& for the plaintiff, judgment was arreſted. And now 33 
the plaintiff moved, that the record of nf prius ſhould be it wa. held 
amended by the original record. And per cur', it ſhall be 2m-adable 


; PIC | by the ori- 
amended, for the omiflion was only the miſpriſion of the 7 10.2" 


clerk; 2 Cro. 502. Harri/s's caſe, and Salk. 47. are caſes, cord. Sce 


as ſtrong as the preſent caſe. _ _ + 22M 


mendment, 
| caies, Tem. 
Ld. Hard. 43, 44- Cro. Jac, 677, 3 Mod. 112, 


Walker verſus Prieſtly. In C. B. Caſe 138 


92 upon a bond, which upon oyer appeared to be in e 
conditioned for performance of covenants. by his pk, 
cation al- 
lens ſeveral breaches, to which the defendant does net rejoin 3 though the plaintiff can- 
tot waive the breaches, (being entered oa the roll) yet he may take judgment for, want 
cf the rejoinder, 


Defendant pleads covenants performed. | 
Plaintiff replies, and aſſigns ſeveral breaches, (377] ; 
The defendant did not rejoin; upon which the plaintiff . _ 

ſigned judgment. 8 | | 
And now Serjeant Cheſbyre moved to diſcharge the judg- i 


ment, for that the plaintiff had not executed a writ of in- | | 

quiry; for the plaintiff here purſues his remedy by aid of = 

"ae ſtatute 8 & 9 W. 3. c. 11. which enadts, That a = 
| | plaintiff 
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laintiff may aſſign as many breaches as he pleaſes, and the | 

jury on trial of ſuch action, ſhall and may aſſeſs not only p 
ſuch damages and coſts as have hitherto been uſually done 
in ſuch caſes, but alſo damages for ſuch of the breaches ſo 
to be aſſigned as he ſhall prove to be broken; and if judg. 
ment ſhall be given on confeſſion, demurrer or n:hil dic, 
the plaintiff may ſuggeſt on the roll as many breaches as he 
thinks fit; upon which ſhall iſſue a writ to the ſheriff to 
ſummon a jury to appear before the juſtices of aſſize or N. 
prius, to inquire of the truth of every one of theſe breach, 
&c. and theieſore, when he takes the benefit of the ſtatute 
to aſſign ſeveral breaches, he ought to purſue the direQion 
of the ſtatute throughout; and as the defendant did not te- 
join, he ought to have taken out a writ of inquiry, &c. 


8 


Sed non allocatur; for the plaintiff has his election to pro- b 
ceed upon the ſtatute or at common law; and therefore | 
when the defendant aii dicit in barram, or confeſſes the ac- 4 
tion, or demurs, the plaintiff may ſuggeſt upon the roll ſe- t 
veral breaches, but there is no neceſſity for it; and when 
defendant pleads, and the plaintiff by his replication af. t 
ſigns ſeveral breaches, to which the defendant does not te- ſ 

join, though the plaintiff cannot waive the breaches aſſizr- b 
ed, (for by the practice of the court they muſt be entered F 
upon the record) yet he may take judgment for want of! c 
rejoinder, and need not inquire of the ſeveral breaches 20. n 
ſigned ; for this writ 1s not a writ of inquiry before the ſhe- tl 
riff, . but before the juſtices of ni prius, which would be 4 V 
very great delay to the plaintiff.!“ ie 

d 


(378] Kd & al, Aſſignees of Cholmley, Bailiff of the |- 10 
= | berty of Whitby in the county of York, verſu th 
Caſe 189 Harding. In C. B. 


Where 2 DEBT upon a bail-bond in the penalty of 20-1. and iſe re 
bailiff ts | declaration alledged, quod cum Jana Hudſon poſt Tri. 

charged g 1706. (viz.) 30 Maii 8 Geo.—apud Whitby intra liber 
a tort, it tut præd' per H. Cholmley tunc capital' ſen” libertat ce 


ought to be Whitby pred? arreſtat* fuit virtute cujuſdam warranti pet 
ſhe wa that | | 


* The plaintiff has not ſince the making of the ſtatute an elcAion f fi 
ceed thereupan or at common law; but muſt procceq upon the ſtaluie, 
Law of damages 67. Dlage v. Bla id. Trin. $ Geo, 3. C. B. 


türe 
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tunc vic' com', &c. dire” pro captione ejuſdem Jane, ba * ba iff 
ia qued idem vic“ com” præd' haberet cor pus ejus coram be ty 


juſt apud weſt' a die ſancti Mich' in tres ſept” proxꝰ ad reſ p cw ” 3 6 
Ric', Johanni & Will' o Keld in placito tranſgr' ac etiam rde ; Ir 
in placito debiti ſuper demand 1c ol. eãdemque Jana in cuſtod wy 17 e 
pred! H. Cholmley virtute brevis & warrant” pred? ex iſten' to h. . ge- 
ipſa & W. Hill & Th. Harding def? 30 May 8 Geo.—per nera ly, bat 
ped ſcript? obligat' conceſſer* ſe teneri, &c. preÞP H. hs aq 
Cholmley tune ballivo libertat* pred? per nomen officii ſui has autbo- 
in pred* 200]. for her appearance, &c. | 57 4p 
Sed pred? Jana non comperuit, per quod, &. ' yY 
Defendants demurred to the declaration, and the plaintiff 
joined in demurrer. v7 
And it was objeQted by Serjeant Wynne, firſt, That it does 
not appear when the writ iſſued, and the writ ought to be 
fully ſhewn, for the party may ſay nul tiel record. Sed non 
alacatur; for it is ſufficient to ſhew it generally; the ſta- 
tute 4 & 5 Anre ſays, If any perſon ſhall be arreſted, &c. 
by any writ, bill or proceſs iſſuing out of any of her Majeſ- 
ty's courts of JVeſtminſler, at the ſuit of any common per- 
ſon, and the ſheriff or other officer taketh bail, & c. and 
| here it appears, that the writ iſſued cut of the Common 
| Pleas againſt Jane Hudſon at the ſuit of the plaintiff in p/a- 7 
cit tranſgr” ac etiam in Pplacits deb? 1O0l. ard though it did [379] 
| not appear when it was teſted, though it was objected that 
| that was neceſſary, the court did not ſeem to think it of any 
1 weight, for it ſhall not be preſumed to have an irregular 
teſte. . | 
Secondly, That it is not ſaid, that the warrant was un- 
der the ſeal of the office of the ſheriff. Sed non allocatur ; 
for it was not the warrant of the ſheriff if it was not under 
us the ſeal of his office. | 
Thirdly, That it does not fay, that a warrant was made 
by the ſheriff. Sed non allocatur; for ſhe could not be ar- 


he reſted unleſs a warrant was made out. 
in Fourthly, That the bail bond was given to the bailiff of 
er- the liberty. and not to the ſheriff, and it does not appear 
ce that he had any return and execution of writs, &c. 
pet And prima facie it ſhall be preſumed that every place in a 
county 1s under the ſheriff. | 


By 2 Edw. 3. cap. 12. Hundreds and wipentakes ſhail 
not be ſevered from the county. N 


Airs by the 14 Edw, 3. Cap. g. they are reannexed to the 
Jo 


And 


wiuch 4a 


; 
| j 
j 
[| 
| 
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And. 4 Inſt. 267. ſays, That all grants of the bailiwick 
of a hundred ſince thoſe ſtatutes are void. So Cro..Car. 
330. I Myn ver. T he Bailiff of the liberty of the Dean and Chap. 
ter of Weſtminſter, in an action for an eſcape, it was fe- 
ſolved, that the declaration did not ſhew of what liberty 
the defendant was bailiff, or. that he had execution and 
return of , writs, and was therefore bad, for that ought 10 
be ſhewn expreſly. So in an action on the caſe by the 
bailiff of a liberty againſt the ſheriff for entering into his 


franchife. 1 Vent. 399. , - 
So if a, warrant to a bailiff of a liberty is pleaded, i Wl - 

is ſheun that he had return, &c. of writs. Lutw, 594. of 
Sed non allocatur; for though where a bailiff is charged di. E 
realy with a tort, it ought to be ſhewn that he is bailiff of to 
[380] - liberty, Who has returna brevium, yet here it is ſufficient 7 
f to ſhew generally that he is ſuch a perſon as had authoriy to 
to take bail. | cr 
And by the ſtatute 23 H. 6. c. 10. the ſheriff, under- m 
ſheriff, ſheriff's clerk, ſteward or bailiff of a franchiſe, ſer- ta 
vant, or bailiff or coroner, are reſtrained from taking under ſe 
colour of their offiee more than 4d. for a return or copy uſ 
of a panel, &c. then in the clauſe which relates to taking if 
bail, it is enafted, That the ſheriff and all other officer, ho 
as aforeſaid, [ſhall let out of priſon all perſons by them ar ſhi 
reſted, &c. | for 
And that no ſheriff, nor any the officers or miniſters 2. | 
foreſaid, ſhall take any obligation for any cauſe aforeſaid, | 
but only to themſelves, of any perſon, nor by any perſon rer 
in their ward,,&c, but by the name of their office, &c, cil 
And therefore the bailiff of a franchiſe has power to take rec 
bail-bond, and muſt take it to himſelf, and by the name of | 
his office. | lay 
And by 4 & 5 Anne, cap. 16.-ſheriff or other officer [ 
who takes bail may aſſign, & c. $0. the, queſtion here re- -le 
mains, Whether it does not ſufficiently appear by the de- f 

; claration, ' that H. Cho/mley, to whom: the bond was gives, h 
was bailiff of a franchiſe. 74 
And the court were of opinion that this appeared to + 


common intent. | 
For it is ſaid that the plaintiffs are aſſignees of H. Chua 
ley, cap? ballivi libertat' de Whitby. : 1 
That Jane Hudſon was arreſted at Hhitby, infra libri 
prad', per pred” II. Chalmley adtunc cap? ballivum libertat 
de Whitby. | | 1 
, 


De Term. S. Mich. 10 Geo. 1. 
That Fane Hudſon being in his cuſtody gave the bond to 


him, eidem H. Cholmley . adtunc cap' halli uo libertat' pred! «+ 
eilen per nomen officii ſui pred', & c. And therefore judg- 
ment was given for the plaintiff. 1 Dat 


Acherley and his Wife, Siſter and Heir of Thomas [381] 
Vernon, ver. Bowater Vernon & al. In Canc'. Cafe 190 


THOMAS VERNON by his will 1 Jan. 1711, deviſed A 9 

to Mary bis wife 1000l. per ann. for life, to: iſſue out figacd and 

of his real eſtate, his capital meſſuage in Hunbury, & c. To |, d 

Eizobeth bis fifter 2001. per s, for der I and roookof tom 

to Letitia her daughter for her portion; and after other le- witnelfes, 

gacies he deviſed the reſidue of his real and perſonal eſtate 3 

to Roger Acheriy „George Vernon, George Wheeler, J. Ben- * the will, 

creft and Richard Vernon, and their heirs, executors and ad- zud that 

miniſtrators, on truſt to veſt the reſidue of his perſonal ef- 2 mo 

tate in lands of inheritance, and that his truſtees ſhall ſtand SLE. 

uſes of his will during his wife's life, and after her deceaſ; 1 

if he ſhould die without iſſue, to the intent that his Free. wat. 184. 

hold and leaſehold eſtate, and the lands to be purchaſed, Fort. 183. 

3 be ſettled to the uſe of the defendant Bowater Vernon 8 

or 99 years. | L 4. 483. 

Then to his firſt and other ſons in tail male, &c. pl 5 2 

Thomas Vernon purchaſed ſeveral fee- farm rents, aſſart 

rents, and other lands and tenements; and then by a codi- 

eee 1720, being two days before his death, he 

, - 
Ay: he made a will dated 17 January 1711, and then 
bl 
hereby ratify and confirm the ſaid will i 
—_— hereafter mentioned. NT e &% 
The portion to my niece Letitia, daughter of my ſiſter 

* ſhall be made up 6000l. and what I have rx rm to 129 

10 8 and niece ſhall he accepted by them in ſatisfaction [352] 

* tney may claim out of my real and perſonal eſtate, 

ihe condition they releaſe all right, &c. to my execu- 

| Is = truſtees in my will named ; and thus having pro- 

* * my ſiſter and niece, I deviſe ail the lands by me 

* Y ed fince my will to my truſtees and executors in my 

4 N the ſame uſes and ſubject to the ſame truſts 
ave menti 

te bulk of . Sm ioned to deviſe the manor of H. and 

| And 


ſeiſed and poſſeſſed of his real and perſonal eſtate to the 9 Mod. 68. 
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And I revoke that part of my will whereby! appoint 
* Roger Acherly, Geo. Vernon and Edward Vernon, three of my 
truſtees in my will; and I defire my brother Fran. Keck 
and 7chn Nichols to be two of my truſtees, and deviſe my 
ſaid real eſtate to them accordingly. - an 
Lord Chancellor MaccLEsF1+LD 20, Nov. 1 723. de- 
creed, that the will was confirmed by the codicil in the 
preſence of three witneſſes was a republication of his will, 
and both together made but one will; and by the ſaid will 
and codicil his fee-farm rents, aſſart rents, and lands con- 
trated to be purchaſed, and all his real and perſonal eſtate 
(except the copyhold purchaſed before his will) did well 
aſs. | eee | 

: The plaintiff appealed to the houſe of Lords. 

Firſt, For that the fee-farm rents and aſſart rents being 
purchaſed ſince the will made, the words of the codicil (all 
my lands, & c.) are not ſufficient to paſs them. 

Secondly, The words of the codicil do not extend to the 
lands which the teſtator had agreed to purchaſe, but were 
not conveyed to him. 

Thirdly, The deviſe to the new truſtees, without ſay- 
irg and their heirs, gives them only an eſtate for life, 

[383] Fourthly, That no truſt of the new purchaſe being er- 
preſly declared after the death of the truſtees, they ſhall re- 
ſult to the heir, 

Fifthly, That the codicil being by a ſeparate and diſtin 
inſtrument, does not amount to a republication of the 


Will. we 
See 2 Vent. But the decree was affirmed, 18 
346. Bourne And in the argument, as to the republication, ſour caſes pr 
y Tyntez were cited for the plaintiffs, un 
3 Firſt, Lytton ver. Viſcounteſs Falkland, which caſe wat his 


diſapproves this: 


of in Heath Sir William Lytton by his will 25 March 1700. deviſed al - 
aq 9 his lands to his nephew Lytton Strode and his heirs, and d- ne 
f refed, that he ſhould take the ſurname of Lytton ; and his * 
perſonal eſtate he deviſed to dame — Ruſſel his ſiſter, and 2 

Lytton Strode, and made them executors. * 

After his will made, Sir William Lytton purchaſed the on 

equity of redemption of ſome mortgages in fee, which 5 

were mortgaged to him before he made his will. 3 

And 13 Jan. 1704, by a codicil atteſted by three wit- « . 


neſſes, he ſays, 


46 I male 


De Term. S. Mich. 10 Geo. 4. 


« |] make this codicil, which I will ſhall be added to, 
and be part of my laſt will which I have formerly made.” 


And the Lord Chancellor Co we R, aſſiſted by Sir ToHN Burtons' 


Toexvo maſter of the rolls, Lord Chief Juſtice TRevor, 46 J ll | 


and Mr. Juſtice TRAacy, 16 June 1 708, decreed, that $2. 3 Burr. 


cation: 1496 Ve. 
this was not a republication ; for ſince the ſtatute 29 Car. ; "44 Wir 


310. 


2. there can be no deviſe of lands by an implied republica- 
tion; for the paper, in which a deviſe of lands is contained, 
ought to be re- executed in the preſence of three witneſſes, 
Second, The Attorncy General ver. Brains, 3 Ch. Rep. 
152, | | | 
* The caſe of Serjeant Maynard's will. He by his 
will 6 Mar. 1689. wrote with his own hand, ſigned by him, 
but not before any witneſſes, deviſed lands, &c. He after- 


wards wrote a codicil, with his own hand upon the ſame 


paper, and ſigned it, and it was atteſted by three witneſſes, 

And the queſtion was, whether this was a republication 
of the will, ſo that the lands mentioned in the will ſhould 
aſs by it. 
F Ad upon a trial at bar a ſpecial verdict was found, but 
no judgment was ever given, becauſe the will was eſtabliſh- 
ed by act of par liament. | 

Fourth, Penphraſe ver. Lord Lanſd-wn & aP, in eject- 
ment, Hill. 11 Anne, Rot. 620, a ſpecial verdi& was found, 

That John earl of Bath by his will 11 Oct. 1684, only 
executed, took notice, that his lands were ſettled upon his 
ſons Charles and John in tail male, and then deviſed intheſe 
words, | 

In caſe my ſons ſhall have no iſſue male, then for the 
preſervation of my name and family, I deviſe my ſaid lands 
unto my brother Bernard Granville and the heirs males of 
his body iſſuing. 

Bernard Granville died in the- life of the teſtator, having 
iſſue the defendant George, then Lord Lanſdown, by which 
the deviſe to Bernard Granville in tail male lapſed. 15 Aug. 


1701. The teſtator ſent for ſeven perſons, and ſaid, © I 


ſent for you to be witneſſes to the republication of my 
will;” and then took a codicil dated 15. Aug. 1701. in 
one hand, and the will in the other, he ſaid, © This is m 


Cl, whereby I have ſettled my eſtate, and I publiſh this 


codicil as part thereof; “ and then ſigned the codicil (which 
ay upon the table with the will) in the preſence of the wit- 
reſſes, who ſubſcribed it in his preſence, 


By 


[ 84] 


U 
= 


— 
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By this codicil he deviſed in theſe words, Whereas I 


heretefore made my will dated 11 Oc. 1684. which I ds. Þ 


not intend wholly to revoke, but in regard to the many ac- 
cidents and alterations to my family and eftate, I by this 
codicil, which I appoint to be taken as part of my will, de- 


viſe as follows,” and then deviſed divers manors, &e. o 


his ſon Charles and his heirs, and Tool. per annum to his 


nephew, then Lord Lanſdown, for life. "nl 
He then put the will and the codicil together in a ſheet: 


witneſſes, but the will was not unfolded in their preſence, 
nor did any of them write their names as witneſſes on t 
under the will, or on the ſame paper, but on the codieil 


only. 


held no republication ; for ſince the ſtatute 29 Car. 2. there 
ſhall be no republication by implication, but the will muſt 


good. See Poſt. 513. | 
Bat at the importunity of the defendant a ſpecial verdift 


was found. 


DE} 


* 3 


34 


of paper, and ſealed them up in the preſence of the ſame - ? 


And by PARKER C. J. and the whole court, this was 


be re- executed, otherwiſe a deviſe of lands ſhall not be 


D K 


Term. Sanct. Trin. 


12 Geo. 1. 


—_— 


Dean ver. Coward In C. B. | 


The caſe was : 


heirs for the life of 


13801 


Caſe 191 


MOTION was made to mend a common recovery, & miſtake 


IN 4 recove- 


hereb 
That Richard Bigg ſeiſed in fee, upon the marriage of 648 the” 
J. Bigg his ſon, ſettled lands to the uſe of John Bigg for 
99 years, if he ſo long lived; then to truſtees and their 


vills wee 
omitted, 
allowed to 


Jon Bigg ; remainder to his firſt and be amend:d 
ſecond and other ſons in tail male; remainder to the ſe- 


by he deed 


jeep G f 2 that lead 
cond and other ſons of Richard in tail male; remainder to the uſcs. 


the right heirs of John Bigg. 


The lands ſettled lay in Sunning, Hurftl, Hurley, Clever, 
Wokingham, Wargrave and Wallingford in Berkſhire. 

By indentures 8 and 9 June 1596, Richard Bagley couſin 
and heir of Thomas Bagley the ſurviving truſtee for the con- 
ungent uſes in the ſettlement, and Richard Bigg and 
digg the eldeſt ſon of the ſaid John Bigg, in the life of the 
ather, conveyed the lands in Sunning, Hur, Hurley, Clew- 
; Wookingham, Wargrave and Wallingford, to James Cow- 
d and his heirs, to make him tenant to the precipe for a 
dmmon recovery, which was to be to the uſe of Fohn Bigg 
e father for 99 years, if he ſo long lived, then to truſtees 
= 1000 years, upon truſt to make mortgages by the di- 
ion of 7% Bigg the ſon; remainder to John Bigg the 
n and his heirs. 

Trin. 8 W. 3. a recovery was ſuffered, but the vills 


argrave and Walling ford were omitted in all the proceed- 
bs of the recovery. 


Jain Bigg the ſon by his will 15 June 1723 deviſed all 
lands to his uncle Lovelace Bigg in fee; and William 
8g Yourger ſon of John Bigg, upon whom the ſettlement 
made by Richard Bigg, claimed the lands in Wargrave 
| Walling ford, by viriue of the intail in the ſaid ſettle- 


ment; 


ohn 


[387] 
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ment; and upon this a motion was made that the recovery 
ſhould be amended by the deed 9 June 1696, and a rule 
niſi granted, which in Michaelmas term following was 
made abſolute; and many precedents were cited and rules 
produced for this purpoſe ; particularly, | | 

Trin. 13 Car. 1. Wrightwick and others ver. Maſters, 
on the motron of Serjeant Clarke, - - 

Mich. 13 Car. 1. Broke and others ver. Biddulph, on 
the motion of Serjeant Heeth. [TW > 

Mich. 2 Car. 2. Parker and Jolly ver. Cotton & ux', 
on the motion of Serjeant Clarke. 

Paſch. 24 Car. 2. Tregeare ver. Nich. Genngs. 

Mich. 4 W. & M Grange verſus Treby, on the mo- 
tion of Serjeant Pemberton. 


n 
Term. Sanct. Mich. 


13 Geo. 1. In Scacc'. 


— 


— . — —  _ — — 


The King and Clark. 


or aſſigns, all ſuch ſums, bills, 


IDWARD PAUNCEFORD, being appointed caſhier 
to the Commiſſioners of Exciſe, imployed Nich. king's mo- 
Clark to be his billman or receiver, who by his obligation of **? 


- [388] 


Caſe 192 
Rxtent Hall 


go for the 


againſt 
the 14th of March, 1715, was bound to the King in . 
1000l, with a condition to ſatisfy, pay and deliver each but not 
day unto the ſaid Edward 2 his agent, executors, 


nds, notes and other pa- 


where mo- 
ney due to 
the king is 


pers, as the ſaid Nich. Clark ſhall receive by virtue of any paid, and 


bills of exchange, notes, &c. relating to the exciſe, or on 
any accounts belonging to his Majeſty, or to the ſaid before bond 


his ſecurity 
cancelled 


Ew. Paunceferd on his own account, and ſhall due accounts given by 


make with the ſaid Edw. Paunceford of or concerning any * 


bills of exchange, &c. belonging to his Majeſt 


eputy to 
rincipal for 
y, or rela- balance in 


ting to the ſaid Edw. Paunceford, and ſhall follow all ſuch his hands. 


orders, &c. as he ſhall receive from the ſaid Edw. Paunce- 
fard, &c. 


And by another obligation of the ſame date Nich. Clark 
and others were bound to the King in 500l. upon condi- 


tion to the ſame intent and purpoſe. 


Upon motion of the Attorney General, and affidavit that 
Nich. Clark, had received . 18761. ariſing from the revenue 
of the exciſe, and had paid only 3981. and the reſidue 
1478]. was by him imbezzled and converted to his own 
proper uſe, and that a commiſſion of bankruptcy was then 
awarded againſt him, it was ordered by the Court, that a 
writ of extent ſhould immediately be awarded, to extend 
the eſtate and effects of the ſaid Nick. Clark, bearing date 


the 26th of October, (which was the day of the motion) 


but that it ſhould not be executed till four days after no- 


tice given to him and the coſhmiſſioners of bankruptcy. 


And then it was moved to diſcharge this order, becauſe 
it did not appear, that the debt to the King remained due ; 


Z 2 


and 


(389] 
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and it was ſhewn by affidavit, that the King was paid all 
his dues by Edio. Paunceferd, who ſettled accounts with 
Clark, and took his obligation for the halance, and paid all 
the debt due to the King; and on the 3d of July, 1724, 
had the bond reſtored to him, which the ſaid E. Paunceford 
had given to the King; and it was inſiſted, that this obli- 


_ gation was made for the benefit of Paunceford himſelf, and 


Hard. 404. 


[399] 


the King's prerogative ought to he uſed only for the 
debis. It is faid by Chief Baron HALE, that it would be 
unreaſonable, inconvenient and miſchievous to the ſubjeR, 
to make the King's prerogative inſtrumental for obtaining 
the gebis of the ſubject; and by a rule ; Jac. 2. 1687. no 
extent ſhall iſſue where a. bond is not due and brought in o 
Court, and affidavit made, that the debt to the King is ſtill 
due; and it was alfo fail, that an extent ſhall not be upon 


8 » . . . . . . . , 
an obligation with condition, without ſcire facius. Sav, 


pl. 95. 
And on the other part it was inſiſted by the Attorney 


General and others, that an extent ſhall iſſue upon a bond, 
as here; and ſo it was adjudged 1721, between The King 
and Tale, referred to the Chief Juſtices Px Ar and Kixs, 
and afterwards affirmed in Parliament, where the condition 
was to the ſame effect as this is; if a man be bound to the 
King with ſureties, and the principal prove inſolvent, upon 
which the ſureties pay the debt to the King, it would he 
very miſchievious if they could rot have the prerogative 
preceſs againſt their principal. | 
If monies due to the King are delivered to a common 
carrier, who loſes or imbegils them, extents ſha!l iſſue 
againſt him for the recovery of theſe monies; and if the 
receiver die indebted to the King, ard his execvtors pay 
the debt, they ſhall have the prerogative proceſs for the 
recovery of the debts due to their teſtator; as to the caſe 
Hardr. 404. it was mentioned by Chief Baron Hate in 
regard of debts in aid, and the rules made 3 Jac. ». were 
never inrolled, and regard only extenis in aid. But it ue; 
never doubted before; that if a man be indebted by bord 
to the King, an extent might iſſue before it be proved that 
the debt remains unſatisfied. ; 
And it was agreed bv the Court, if a man be receiver 
for the Kirg, and employ others as his agents or deputits, 
that he can take their obligation in the King's name or 
the king's monies which ſhall come to their hand, ard 10 


me it ſceins that it was never denied that if it be _ 
| _ 
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the condition that they ſhall account alfo to the receiver for- 


- the proper monies that they have received, that this ſhould 


not vitiate, but if the obligor imbezils or converts the 
King's monics, an extent ſhall be iſſued upon ſuch obli- 

tion. | | | 
 h was alſo agreed, that if a common carrie! imbezil the 
King's monies, extent may iſſue againft him; ſo if the 
principal debtor to the King fail, and his ſureties pay, it 
was agreed by Baron CaR TEN and mvſeif, and not denied 
by the others, that the fureties ſhall have the prerogative 
proceſs againit the principal. | | 

But in the principal caſe this rule was diſcharged, upon 


| conſideration chiefly of the circumſtances of this caſe; for 


when this oblig tion was made 1715, by which Nath. Clark 
was bound to pay each day ſuch ſums, &c. as he ſhould 
receive, the monies then due were converted by him many 
years paſt; and after an account was ſettled between 
Puunceford and Clark, and the monies due to the King by 
Curt were paid by Paunceford, and he had his ſecurity 
given to the King cancelled and reſtored to him, and then 
took an obliga'ion of Ciark for the balance upon that 
account, ſo did not rely upon the bond given by Clark to 
the King. | 
And the Chief Baron added, that by the condition of the [391] 
obligation Nath. C/ark was not bound to pay to the King | 
or account to the King, for the monies by him received, Wa 
but to pay to Paunceford and account to him, not only for 15 
the King's monies, but alſo his own proper monies, and 
therefore the King's name ſeems to be uſed ſolely on truſt 
for Paunceford, but the King cannot be truſtee for another 
perſon, h 


5 Caſe 19 
Evans and Viſcounteſs Dowager Fauconberg. In by 22 
Scacc'. pleads ** wil 

habuit in 
tenementiy” 


ture of the 27th of Sept. 1723 he demiſed to the de- 2 bt for 


fendant a meſſuage in Bond-ſtreet for ſeven years at 1 60l. brought up- 
ber ann, by virtue of which demiſe defendant entered, and on an inden- 


was from thence in poſſeſſion to the day of the feaſt of n 


annunciation of the Bleſſed Virgin 1726, and for a year's — 
rent due at the ſaid feaſt this action was brought, &c. a good 


caule of des 
Defendant iaurrer, 


Oy NT HINT me A oe £61 ied. 


EBT for rent, aud plaintiff declared, that by inden- to an aQtion- 


— Las ns n 


— — —— ——— 


li 
i 


Tag 


De Term. S. Mich. 14 Geo: 1. 


Defendant pleaded, that before the demiſe, viz. 24 Jan, 
1722, the plaintiff was poſſeſſed of the ſame meſſuage for 
the term of 99 years to*come, and the ſame day aſſigned 
his term to Anne Cowell, who afterwards, viz. 25 July 
1723 entered, and was and is ſtill in poſſeſſion; and this 
ſhe is ready to prove; to which the plaintiff demurred, 
and ſhewed for cauſe that the plea doth not confeſs and 
avoid, nor deny the matter in the declaration, that it doth 
not ſhew expulſion of the defendant, and that it is argu- 
mentative. &c. Defendant joined in demurrer. 

And it was argued by Serjeant WHrrAKER, that the 
plea is a ſpecial nil habuit in tenementis, and therefore the 
plaintiff ought to have replied, and relied upon the eſtop- 
pel, and not demurred. Co. Ent. 103. Hob. 200. And 
perhaps plaintiff had an inter, and therefore defendant 
might confeſs and avoid. Co. Lit. 47. Cro. Eliz. 700, 
Sed non allocatur; for upon a plea of general nil habuit in 

[392] fenementis plaintiff might demur, where the eſtoppel ap- 
Co. Lit, 47. pears in his declaration. 3 Lev. 146, 156. 1 Salk. 277. 
— Jace. A fortiori in a ſpecial nil habuit, &c. and defendant here 
8. 60. does not ſhew that plaintiff had an intereſt that could be 
Cro. El. avoided, and alſo the defendant did not anſwer to the poſ- 
367, P- 24: ſeſſion as he ought. 2 Vent. 6). And therefore judg- 

ian. 49. 2 

1 Stra. 61x. ment was given for the plaintiff. 

2 Ld. Ray. 


T154. Moor 323. 406. Lutw. 510. 2 Co. 4. 5. Cro. El. 122, 756, 769. 1 Noll. 
abr, 872. 2 Roll. abr. 454. Poph. 114. Owen tio. 2 Co. 33, b. Allen 62. Sin. 
610, $18. 3 Bac. abr. 441. Dongl. 139. 4 Term. rep, 86, 701. 2 Term. rep. 171- 


Caſe 194 Bokenham and Bentfield. In Scacc”, 


Leaſe of 


arſon void 


ILL by leſſee of the parſon of —— for tithes againſt 
the defendant, a pariſhioner ; to which the defendant 


ſidence, 


pleaded the ſtatute 13 Eliz. ca. 20. by which it was enacted, 


when plead- that no leaſe of any benefice or eccleſiaſtical promotion 
ed to = bill with cure, or any part thereof, ſhall endure any lange! 


brought b 
leſſee for 


tithes. 


See ſtat. 21 
H. 8, c. 13 
See 14 El. 


C. 11. 


1 Bulſt. 112. 
1 Leen. 100 


Cro. El. 


123, 490. 


7 Black. 


than while the leſſor ſpall be ordinarily reſident, and ſerv 


ing the cure of ſuch benefice without abſence above 
days in any one year, but that leaſe immediately upon ſuch 
abſence ſhall = and be void, &c. and that the le ſſor ws 
abſent above 80 days in ſuch year, whereby his leaſe to the 
pant did become void ; and the plea being admitted to 
heard according to the rules of court, no one then 45. 
Nog | peare 
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Moor 270. 


was ſaid by the counſel for the defendant that ſuch plea was Sed vide 
formerly allowed, that it was allowed 5 Feb. Hil, 12 Geo. 1 Lev. 61. 
between Milli and Etheridge. | | 1 00 24.4. 
That it was allowed alſo Paſch. 12 Geo, betwegn Quin- ry 4 
ter and Meſſendon, and between Quinter and Downes, that 3 Bac. abr. 
the ſole queſtion in thoſe caſes was, if the defendant ſhould 39% 37s 
not anſwer to the quantities and values alledged by the bill Cowp. 129, 
at the ſame time he tenders his plea, ſo as where the de- 429, 
fendant inſiſts on a modus as a diſcharge of his payment of 13 
tithes in ſpecie, yet the defendant ought to anſwer to the 88 
quantity and value of the tithes: charged in the bill: other- 

wiſe if it were afterwards found there was no ſuch modus, 

the plaintiff cannot have decree againſt the defendant, be- 

cauſe it does not appear how much is due by him for his 

tithes to the plaintiff, But it was then reſolved by the 

Court, that upon ſuch plea of non-reſidence of the leſſor 

the defendant need not anſwer to the quantities and values, 1393] 
for ſuch plea goes to the right and title of the plaintiff, 

but where modus is alledged, that admits the title of the 

plaintiff, but where modus is alledged, that admits the title 

of the plaintiff to take tithes of the defendant, but only 

goes tothe manner of payment, if tithes ſhould be paid in 

ſpecie, or not. | | 

And upon all thoſe authorities alledged, the plea in the 

preſent caſe was allowed. | 


Harriſon and Hart and Franks. In Scac'. Caſe 195 


BILL for an account of the produce of 200090]. South Sea ,, 

ſtock transferred by the plaintiff to the defendant Hart, directed for 
for the ſecurity of Jo. and intereſt, and after deduc- *' monies 
tion of principal and intereſt, that Hart pay the balance to ic f ©? 
count 10 the plaintiff for the ſaid 7o0cool, which was paid 0 <4,notwith- 
him to be diſpoſed of for the uſe of the plaintiff. „e 
And the bill ſuggeſted that the plaintiff applied to the ä 
defendant Hart 25 May 1720, for a loan of 30, l. who v4 raft ; 
advanced that ſum to the plaintiff, and for ſecurity the \,"* 
Plaintiff agreed to give his bond, and alſo to transfer (© him the 0<.cnd- 
10000l. South-ſea ſtock, and accordingly the plaintiff was bt fi- 
bound the 25th of May 1720, in a penalty of 60,000). un- 1 yy ” 
der the condition that the plaintiff pay to Hart 30,0001. or F 

| | the 


ared to defend or maintain the title of the plaintiff, for it Com. 190 


account 


the plaintiff, and alſo that the defendant Franks ſhall ac- hock pledg- 


pearing thet 


» (— _ TR n., n "= = 3 


=_ —_ —_— r 6 


8 
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fendant Hart. 
dant Moſes Hart on the one part, and plaintiff Tamas Har- 


transfer, it was agreed that the 1050al. ſtock ſo transferred 


the plaintiff ſhall pay the ſaid 30000l. & c. he will on pay- 
ment of the ſaid ſum transfer the ſaid 10000l. ſtock to the 


iſe and benefit of the plaintiff, unleſs default ſhall be made 
in payment of the ſaid 30000l. &c. 


De Term. S. Mich. 13 Geo. 1. 


the 25th of September next with intereſt, after che rate of 
5]. per cent. being the ſame ſum mentioned in a defea- 
7ance, of the ſame date made between the plaintiff and de- 


That the ſame day the plaintiff, transferred to the defen- 
dant Hart or his order 100. South- Sea ſtock, and by a 
defeazance dated the 25th of May 1720, between deſen- 


riſen on the other part, reciting the ſaid obligation and 


was transferred to the intent that the ſame ſhall and may 
remain and be as and for a collateral or further ſecurity for 
the more ſure-payment of the ſaid ſum of 3ooool. according 
to the condition of the ſaid bond. | 

And by the ſame deed, defendant Hart covenants that if 


plaintiff and geliver up the bond. 

And plaintiff covenants that he will pay all calls, &c. 
wpon the ſaid ſtock, till payment of the money became due, 
and authoriſes defendant (if money be not paid) to ſell and 
diſpoſe abſolutely of the ſaid ſtock, and keep the monies a- 
riſing by the ſale towards payment of the ſaid ſum of 30000. 
intereſt and charges, returning the overplus, which defen- 
dant agrees to do. | x 

And it is agreed that all gains, dividends, intereſt and ad- 
vantage, which ſhall ariſe by reaſon of the ſaid ſtock in the 
ſaid company from the date hereof, ſhall be for the only 


And if the ſtock of the company, before the 30000. 
ſhall grow due as aforeſaid, ſhall fall in value, ſo as to be 
ſold at or under the rate of 350l. per cent. in Exchange-4*- 
ley, the plaintiff on three days notice ſhall give further ſe- 
curity, &c. or in default thereof it ſhall be lawful for de- 
fendant Fart to ſell the ſaid ſtock, and keep the money 4- 
riſing by ſale towards payment of the ſaid 30000). though 
not then due, according to the bond, returning the overplus, 
if any, to the plaintiff. 

That the defendant 10th of June 1720 advanced 40000 
more to the plaintiff who gave his bond in 8coool. with 
condition to pay, &c. on the ſaid 25th Sept. and another 
defeazance was executed in the ſame terms as the formel, 
fave that power of ſale was given if ſtock leſſened to 7. 

w 
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cent', &c. That the defendant Hart after diſpoſed of 
this ſtock for great prices, for which he ought to account; 
that the whole 700001, was paid into the hands of defendant 
Franks, for which he ought to account to the plaintiff. . » 
The defendant Hart by his anſwer conteſſes the loan of 
30000]. the 25 May 1720. and the bond and defeazance ac- 
cordingly 3 and another loan 10 June 1720. and the bond 
and defeazance accordingly; and ſaith, that he hath, and 
always had in his own hands, or in the hands of others 1n 
truſt for him, ſufficient" ſtock to anſwer the plaintiff's de- 
mands, which, the defendant kept on purpoſe, with- 
out making any ſale or diſpoſition thereof, ready to be tranſ- 
ferred to the plaintiff or his order, when he ſhould require, 
on his payment of the 3ooool. and 40000l. and intereſt, 
&c. | 
And by his ſecond anſwer to the original bill, and three 
other anſwers to the amended bill, it appears, that on the 
25th of May 1720. when the firſt loan was made the tranſ- 
fer of the firſt 10000]. by the plaintiff was in the manner, 
20001, was transferred to Benj. Collier for 9600l. 1. 


1000l. to Mole at 480l. per cent”, 4800l. 
5oool. to defendant Hart himſelf, who paid to YR 
plaintiff only | | | 59 


| | 5 30000 

That on the ſecond loan 1oth of June 1920. the tranſ- 
fer of the ſecond 10000]. South-Sea ſtock was made by the 
plaintiff in this manner, viz. 1000l. to Robert Mann at 7451. 
per cent'. | | 


1000l. to count Naſſau, at 9351. per cent', for 7350). C 22200 
cool. to John Mark, at 74ol. per cent', for 7400]. 

That the remaining 7oool. was transferred by 8 
plaintiff, or order, to Moſes Hart, who paid * = 


For 1450l. } 1. 
\ 


And it appears by the depoſitions of James Travers and 
Benjamin Periam, two witnefles examined in the cauſe, that 
Miſes Hart had raiſed by the ſale of the 20000l. South-Sea 
ſtock transferred to him 4 the plaintiff 25 May and 10 June 
1720. the full ſum of 86291 l. 178. 8 4d. | 


Viz. 


2000]. to Rob. Sawbridge at 4821. per cent', 9640l. ( 24040 


40000 


(395] 


[396] 


[397] 


- 


net ftock in his own name, only 10001 


| purchaſed of lord Grimſten for 8001. of 


truſt for the South-Sea company; for on the 16 Sept. 1720. 
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Vix. By fale of $0001. to Collier, eng 
bridge and Wolfe, © | 
By ſale 30 May 1720, of goool to Fac. 
Sawbridge, at 5201. per cent', of which 
3559 l. os. 4d. was the plaintiff's ſtock, f 19026 17 8 4 
(for he had only 340). 198. 8d. of his own | 
proper ſtock) the ſum of Ng 
By fale 3 June 1720 of 500] ſtock 
of the plaintiff's, at aol. per cent”, (for 


24040 


the defendant had then no other ſtock inc 
his own name) 
By fale 10 June, as above, to Mann, 5 


count Naſſau and Mark, 
By fale 15 June 1720, to William Dale) 
500l. at 750l. per cent. for A. Hart had 


which he had fold 1o0l. to Cha. Goodwin, p 3750 
and 400l. to Bart. Zolocaſtre 10 June 1720. 
and then ſold 1000l. to William Dale, of 
which 5ocl, muſt be of the plaintiff's | 
ſtock, | A 
By fale 15 June to Hen. Hankey ooo.) 
at 7o00l. per cent'. 3 
By ſale 20 June to William Bateman) g 
zool. at 6s]. per cent”, ; 3025 
And Fo. Barker 500). at J fl. per cent', 4825 


7000 


— 


Total 86291 15 8] 
So by the depoſitions of the ſame witneſſes it appears, 
that deſendant Moſes Hart had in his own name upon 25 
May 1720, no ftock, except 340l. 19s. 8d. and the annv- 
ity ſtock. EZ 
That upon the 25 Sept. 1720, he had no ſtock in his 
own name, except :o8851, 1s, 7d. and the annuity ſtock. 
That 4400). part of the 208851. 1s. 7d. was pledged io 
Hart by lord Hillſborough, | | 
That 9100l. another part of the ſame, appears to be i 


the ſum of 481 4ol. was delivered to Hart by Robert Knight, 
caſhier to the South-Sea company, with intent to purchaſe 
ſtock for the uſe of the company, and that Hart with thi 
ſum made a purchaſe of giool. South-Sea ſtock, and the 
27 Sept. 1720, 9100l. of this ſtock was transferred b) 
to the South-Sea company. 9 
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80 by the depoſitions of Wilkam Walmſley, another wir- 
neſs, it appears that Lord Newburgh ſaid to him 24 Aug. 
1720. in Exchange-Alley, that Hart had purchaſed 2000l. 
South Sea ſtock for him of Iſaac Fernandez Nunes at 8 Fol. 
per cent”, to be transferred the next transfer-day after Mi- 
chaelmas, and for his ſecurity upon the 26 Aug. 1720. the 
aforeſaid Lord transferred to Hart 1000l. South-Sea ſtock 


in truſt for himſelf, and in a ſhort time after the expiration 


of the time to perform the bargain the ſaid Lord Newburgh 
gave ſatis faction to Hart, who detained the 1000l. ſtock in 
part thereof. ; | 1 
By the depoſition of Sir William Stapleton it appears, that 
23 June 1720. he purchaſed of Hart 1000l. South-Sea 
ſtock, and of Walter 6001. South Sea ſtock, at 1000). per 
cent', which Hart took to himſelf upon the 29 Sept. at 
400l. per cent”. | VETO} + 
By the depoſition of Tho, Edwards it appears, that Hart 
upon the 20 Aug. 1-720. purchaſed for him 50ol.'South-Sea 
ſtock, at Bool. per cent', and kept it in truſt for him for 
two years following, when Hart took the fame ſtock for 
part of the monies due to him by Edwards z which ſeveral 
parcels of ſtock, viz. 4400l. 9100l. roool. 1600l. and 
cool. with midſummer dividend for the two laſt parcels, 
amount to 168 ol. and reduce the ſtock, which defendant 
Hart had in his own right upon the 25 Sept. 1720. to 
40751. 18. 7d. | | 
By the depoſition of Geo, Harriſon, brother to the plain- 
tiff, it appears, that upon the 19 Aug. 1720. Hart con- 
irafted to ſell him roool. South-Sea ſtock at 10). per cent', 
to be transferred to him within a month after the next o- 
pening of the books, and depoſited for ſecurity of his per- 
formance of the contract one ſubſcription receipt of the va- 
lue of 300ol. and Hert alſo had contracted to deliver to the 
Lord Newburgh the 2000l. ftock mentioned in the depoſi- 
tion of William Walmfley for 8g0l. per cent', upon the 22 
Np. 1720. and to Col. Lumley another 2000). at the ſame 
ume, and for the ſame price. | 
That by the ſtatute of 6 Geo. enabling the South - Sea 
company to increaſe the capital ſtock, power was given to 
he company to take in the annuities, & c. and by a reſolu- 
uon of the 19 May 1720. the company agreed to make al- 
Wwance for each 100l. of long annuities, ſubſcribed before 
27 May out. per cent, and 5751. in monies, and 
oo 8outh-Sea 
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| the depoſition Lazarus Simon, Moyer Wagg, and lac 
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South-Sea bonds, and for each 981. per annum of the 14. 

per cent' annuities, and 5111. in monies and bonds. 
That Hart upon 28 April 1720. ſubſcribed 1450l. per 

ann. of the long annuities, and 1040l. per ann. of the 14], 


per cent”, and by the hands of Edward Harris 200), per 


ann. long annuities, and by the hands of Mymondſell the 
fame ſum, for which he was allowed 7ccl. per cent, vis. 
| . 


For 1860l. long annuities, 13020 
1040l. of 14]. per cent”, 7428 11 5 
Midſummer dividend, 2044 17 1 


In all 22493 8 6 

That by an order of the South-Sea company, the books 

were not opened for transfer of the South - Sea ſtock till the 
5th of Oct. 1720. | | 

And. on the part of the defendant Hart it was proved by 


£a aw tw u@K =-&&@ ww i iIi..7, .- 


Franks the other defendant,' that on- or about the 10 June 
1722, the plaintiff diſcourſing with defendant Hart (who 
faid, that perhaps he could not re transfer to him at the 
time agreed, the 20000l., ſtock in other than annuity ſtock, 
having ſold to others the ſatd 200091.) declared, that he wel 
knew he could not have the ſame ſtock, and would be con- 
tent with annuity flock, for he did not regard which ſtock 
he had, and knew well the ſufficiency of the defendant. 

That annuity ſtock was equal in value to the other, and 
was apprehended to be transferable before the 25th of Sep- 
tember, and ſome parcels were actually transferred before 
the ſaid day. 8 | 

And Franks added, that fince the loan of the ſaid ſums, 
when ſtock was conſiderably advanced in price, the defen- 
dant Hart adviſed the plaintiff to ſell all his ſtock, by 
which he would acquire a great eſtate, and therefore offcred 
to him to deliver the whole 20000l. ſtock, with the du 
dends, but the plaintiff refuſed, ſaying, that ſtock would 
rife to the price of 1500]. or 2000l. per cent'. 3 

And Simon Lazarus added, that he being directed by dt 
Jon Lambert, a director of the South - Sea company, to put. 
chafe ſtock, offered to the plaintiff to give gool. per cem 
for all the 200001. that Hart had of him, and to take the 
fecurity which was given to Hart for it. 

And Iſaac Helbert added, that he offered to Hart, by 
order of Knight and Grigfby, for all his ſtock, annuity * 


* 
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and other ſtock, 950l. per cent. who refuſed io depart with 
all his ſtock by reaſon of his engagement with the plaintiff. 
As to the defendant Franks, he admitted by his anſwer 
that he received for the uſe of the plaintiff the 30000l. and 
z0000l. of Hart, and ſuch others, to whom the plaintiff 
transferred the 20000l. ſtock, but ſaith, that he diſpoſed of 


or ſubſcriptions, and from time to time gave to the plaintiff 
an account in writing how he had diſpoſed of it, which wri- 
ting the plaintiff peruſed, and it was left with him, and after 
declared his approbation of the account; and after all the 
monies diſpoſed of for the plaintiff, a@alance of 56l. re- 


of the plaintiff, who admitted ſuch ſum due, and promiſed 
payment ; that by fire the 17th of January 1723. all his 
papers and accounts were deſtroyed or loſt, wherefore he 
could not account. | 2 | 0 

And it appeared, that Franks was not made defendant to 
the original bill of the plaintiff filed Michaelmas 1721. but 


ot the defendants. * 


nloyed to purchaſe the ſtock and ſubſcriptions for the plain- 
uff, it appeared, that he delivered an account to the plain- 
tiff in writing of all the ſums for him expended, and of all 
the ſtock or ſubſcriptions for him purchaſed in the South-Sea 
company or other companies, and apprehended the account 
was juſt; that the plaintiff peruſed them, and about two 
days after the delivery of each account the plaintiff declared, 
that he had inſpected, and was ſatisfied ; and Abr. and Be- 
nedi Solomon teſtify, that the plaintiff promiſed payment 
of the monies demanded as the balance due upon thoſe ac- 
counts to the defendant Franks, and the ſum demanded ex- 
ceded 50l. | | 

Upon this caſe it was inſiſted by the Attorney General, 
and other counſel with the plaintiff, that the defendant Hart 
bucht to render account to the plaintiff for all the monies 
ch he had raiſed by the ſale of any part of the 20000l. 
"4rd to be transferred to him by the plaintiff, and after 
cc quction of the principal ſums and intereſt, io anſwer for 
ine reſidue of the profits to the plaintiff. 


action, for when a pledge of ſtock is made by the plaintiff 
to the defendant, it is conſonant to law and reaſon that the 
defendant 


mained due to the defendant Franks, which was demanded ' 


afterwards in Michaelmas term 1722. Franks was made one 


And by the depoſition of Abraham Solomon, who was em- 


Fuſt, This ſeems agreeable to the nature of the tranſ- 
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it purſuant to the orders of the plaintiff in South-Sea ſtock 
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defendant ſhall render to the plaintiff upon mutual payment 
af monies the ſtock and all the proſits ariſing from it. If, 
man diftrain his tenant and labour the diſtreſs, he ſhall gin 
damages to the party to the value of the labour. 

So by the civil law the fruit and profit arifing from 1 
thing in pledge ought to be accounted for to the debtor, and 
after deduction of its principal and intereſt, the ſurplus 
ariſing from the ſale of the pledge ought to be reſtored to 
him. Domat. 1 Vol. 345. De Depoſito L. 3- All that 
ſhall ariſe or accrue from the thing that is mortgaged, or 
that ſhall augment it, accrues to the mortgagor. 60 Tit. 3. 
5. 15, Cum /ortis nomine & uſurarum aliguid debetur ab , 

gui ſub pignoris nomine pecuniam debet, quicquid ex venditine 
Pignaris recipiatur primum uſuris quas jam tunc deberi conſlat, 
deinde fi quid ſupereſt, ſorti accepto ferendum eft. 

So in the caſe of a mortgage the mortgagee ſhall anſver 
for all caſual profits; if a man pledge a diamond for 1000. 
and it is ſold for 5ool. ſhall not he have an account given 
him of the ſurplus? By common law he that receives 
pledge has no other property in it than to detain it till bi 
debt is paid, nor can he uſe or ſell it. 2 Cro. 244. Soby 
the canon law. Lind. 60. The canon of pledges faith, 
Inhibemus ne pignus retinere quiſpiam contendat poſtquan at 
fructibus ſortem perceperit, deduttis expenſis, quontam ifi 
eft. 


And it ſeems to be confirmed by a reſolution in this court, 
in the caſe between Mercer and Tutt, which was after- 
wards affirmed by parliament upon an appeal 2 March 
1726. Mercer had borrowed 1100l. of Tuti, and for his ſe- 
cond ſubſcription No 195. and it was agreed that if Merc 

[402] — the money Tut? ſhould reſtore the ſubſcription, ardil 
e did not pay it, that Tutt might ſell ; afterwards Tuff (ol 
the ſubſcription; whereupon Mercer exhibited his bill in 
this court for an account of the money raiſed by the ſale, 
The defendant inſiſted, that he had preſerved another ſe- 
cond ſubſcription N® 194. in lieu of that; and upon de- 
bate concerning the ſubſcription pledged, trial was direQtd, 
and verdi found for the plaintiff; whereupon an account 
was decreed. 

So in the caſe of Merrick and Spark, Mich. 1723, ſtock 
was mortgaged by Merrick for 1000l. the mortgagee aft! 
this mortgaged it for 1000l, whereupon Merrick exhibited 
his bill for an account of the overplus, and an account vi 
decreed, 

| Secondlr) 
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LPS) This was the expreſs-agreement of the parties, 
for ry thy 7 aac it is ſaid that the ſtock ſhall be and 
:emain 2 further ſecurity for payment, which ſhews the in- 


continue 2 ſecurity, and it was pledged only as a collateral 
ſecuriry for the obligation, which was principally intended 
for the ſecurity of the defendant, - 


upon repayment, &c. to transfer the ſaid ſtock to the plain- 
tif, and the plaintiff covenanted to- pay all calls upon the 
faid ſtock ; but if the ftock was intended to be ſold it could 
not be transferred to the plaintiff, nor could there be any 
calls upon it ; and it appears more fully by the covenant and 
agreement, which ſays that all gains, dividends, &c. ariſing 
by the ſaid ſtock ſhall accrue to the plaintiff, and by the 
ſubſequent covenant, which ſhews in which caſes it ſhould 
be ſold, viz. if it fall to 3 50l. but in that caſe the defen- 
dant is to account for the overplus, and- when the parties 
expreſly agreed that upon ſuch diminution in value it ſhall 
be ſold, and that in ſuch caſe the defendant ought to ac- 
count for the ſale, it can never be intended that in any other 
caſe it may be ſold without account. If the plaintiff ought 
to have an account of the profits chat ariſe from the ale, 
when the ſale was allowed by the conſent and agreement of 
the parties, ſhall it be ſaid that he is not accountable for the 
oy _ ſold by himſelf, and in breach of the truſt repoſed 
in him 3 | 

Thirdly, This conſtruction of the articles is very reaſon- 
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10 able ; for if the plaintiff would ſell the ſtock, he might have 
Na ſold it himſelf; it would be very dangerous that he to 
F whom the ſtock is pledged might traffick with it ; where 
1 ſhould the ſtock have been found if the defendant had be- 
1 come a bankrupt? Whilſt the ſpecified ſtock remained in 
le his hend, the plaintiff in caſe of bankruptcy could reſort to 
Fi it and take the ſtock out of the hands of the commiſſioners or 
te aſſiznees, but if it be ſold, what remedy ſhall he have? 
wi And it is therefore neceſſary that the party be ſtrictly bound 
1 io his agreement. The agreement in writing ſhould al- 

ways be the rule of the action, but is more neceſſary in 
1 things which fluQtuate in the manner that ſtock fluauates, 
Ne and is more requiſite in the caſe of a broker, who by act 
ited 0! parliamerit is to be ſworn and ought not to intermeddle 


with ſtock, and therefore when he acts contrary, he ought 
lv be ſtriQly obliged to the letter of his agreement. 
| Fourthly, 


tent was not that it ſhould be ſold, for then it would not 


Therefore by the defeazance defendant Hart covenanted 


[493] 
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Fourthly, If it be ſaid the agreement in writing is varied 


by the ſubſequent tranſactions, becauſe the plaintiff himſelf 


transferred part of his ftock to others, therefore the defen- 
dant Hart reſerved other ſtock for the performance of his 
contract. It does not appear that he apprehended the per. 
ſons to whom the plaintiff transferred his ſtock were other 
than truſtees for Hart; and plaintiff by his anſwer ſwore he 
took them to be his truſtees ; but if it made any variation, 
can an agreement in writing be varied by word? | 

Fifthly, As to the allegation that Hart reſerved equal 
quantity of ſtock at all times, out of which he could anſwer 
to the plaintiff, it was agreed by Mr. Cowper that if the alle. 
gation was true, it was a good anſwer for if a man having 


. ToooOl. takes other 10000]. on pledge, and then diſpoſes 


of 10000l. only, it is not any inconveniency to the party, 
and it cannot be known if the plaintiff's ſtock be transferred 
or his own ſtock. - 

But it was inſiſted, that upon the 25th of May 1720 de. 
fendant Hart had only 34ol. in his own name, and upon the 
25th of Sept. 1720, although he had 2088 fl. in his own 
name, yet he was only truſtee for others as to the greateſt 


part of it, and the annuity ſtock ovght not to be regarded, 


becanſe it was not transferrable till the fifth of October 
1720, and therefore could be of no uſe to anſwer the 
demand of the pl#intiff upon the 25th of September prece- 
ding, | | 
Sbunly, The defendant Hart himſelf was conſcious that 
he had ſold the plaintiff's ſtock contrary to his agreement, 
and that he had not ſufficient ſtock of the ſame nature 
whereby he could anſwer the plaimiff, as it appears by hi 
varying defences and his varying anſwers ; for by his firl 
anſwer he ſaith that he has always had in his own hands or 
others in truſt for him ſufficient to anſwer the plaintiff's de- 
mands, which he kept on purpoſe, without making «nf 
ſale or diſpoſition thereof, ready to be transferred to plain 
tiff or his order; by which every one ſees the intent wa, 
that the defendant ſhould have all the while ſtock ſufficient 
to anſwer to the plaintiff 200001. ſtock pledged by the plain. 
tiff, and that he never had ſold or diſpoſed of any part of 
this ſtock. NES 

But by his ſecond anſwer the contrary appears, for then 
he confeſſes he had ſold the plaintiff's ſtock immediately af 
ter the transfer to him, and that he had no ſtock of his o, 


only 340l. 19s. 8d. which he immediately diſpoſed — 
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and had no proper ſtock for a long time; but then by his 
third anſwer, he makes his refuge to the annuity ſtock, for 
he ſays, he had ſubſcribed in South-Sea ſtock the 28th of 
April his annuities, for which he was allowed in the South- 

Sea company 204481. 118. Sd. which with the Midſummer 

dividend was augmented to 22493]. 8s. 69: and that he 

had alſo other ſtock in his own name to the value of 20883]. 

is. zd. but upon examination it appeared the annuity | 
flock was not transferable till the 5 OR. and that his other [495] 
ſtock was for the moſt part in truſt for others; and that for | 
the reſidue he had made contracts for ſale of that to others, 

ſo that he had no ſtock, or only a very ſmall quantity of 

ſtock, upon the 25 Sept. with which the plaintiff could be 
fatisfied ; and this matter being manifeſt, he by his fourth 

and fifth anſwer would reſort to the a& of parliament, by 

which he ſays, that the annuity ſtock was in its nature 
transferrable from the time it was tranſcribed to the South- 

Sea company, by force of the ſtatute 6 Geo, | 

As to the other defendant, it was urged by the Attorney 
General and others of counſel with the plaintiff, that it was | | 
a plain caſe that Franks, who had received 70000l. for the 
uſe of the plaintiff, as he himſelf admits, ſhould be ac- | 
countable to the plaintiff for that ſum, | | 

And his pretence, that he had given the plaintiff an ac- 4 
count each day in writing to him delivered, that does not 
amount to a ſtated account, and an account current never 
was allowed to be a bar to a bill exhibited in equity againſt 
any perſon to have an account. 

And his excuſe, that he had loſt his books and papers by 
the fire Anno — is a mere ſubterfuge; for although his 
fuſt anſwer was ſworn to after ſuch fire, yet he makes no 
mention of his books then loſt till his ſecond anſwer; and if 
- 1: were true, yet it is no bar to the account, only it ſhall be 
an argument for a ſpecial direction of the court for the man- 
ner in which his account ſhall be taken. wo 
But by Mr. Reeves, and others of counſel for the de- 
fendant Hart, it was inſiſted that the defendant Hart was 
rot accountable to the plaintiff for the monies raiſed by the 
lale of this ſtock pledged and transferred to him by the plain - 
, but the bill of the plaintiff to ſuch intent ought to be 
Gſruiſſed, for the arguments deduced from the canon and 
civil law are not material, to which ſtocks could not be 
own; but by common law, which is the moſt proper 
gude in this caſe, the pawpee has a ſpecial property in the 

Aa | goods 
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lands, which naturally produce profits, which are intended 


ci vidends or intereſt; the caſual advance of the price is the 
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goods pledged to him, and may ſell them, if it be without 
prejudice to the pawner. 2 Salk. 522. And if he be rob. 
bed, he ſhall have an action againſt the pawner for the mo- 
nies lent to him, for he is not bound to take more care than 
of his own goods. In the caſe of Cogs and Bernard, 2 Anne, 


os Be 4% 3 
And therefore this caſe cannot be like a mortgage of 


for the ſatisfaQtion of the mortgagee ; but ftock is only an 
equitable intereſt, out of which no profits ariſe, only the 


effect of fancy, for it has no intrinſic value; and therefore 
the plaintiff who is not party or privy to the tranſaQion in 
the traffick by ſale of the ſtock, as he will not be charged 
with any damage that Hart might thereby ſuftain, therefore 
he thall not anſwer to him for the benefit or gain, 

In the caſe of Mercer and Tutt, the ſecond ſubſcription 
No 194, and the ſecond ſubſcription Nꝰ 195, were both 
ſold ; but Ne 195, was fold for a great ſum; and the de- 
fendant would have given him the monies obtained by the 
ſale of the No 194, and placed his defence upon this, that 
this number was the ſubſciiption pledged to him by the 
plaintiff, and that being ſound by verdict to the contrary, 
the defendant was decreed to anſwer for the No 195. 

The caſe of Merrick and Spark was a mortgage made 
of land, and doth not come up to the preſent cafe ; nor can 
any caſe be ſhewn in which the court hath ordered an ac+ 
count of the diſpoſition of ſtock, that was allowed to be 
diſpoſable in its nature. 

As to the contract in this caſe, it doth not appear to be 
the intent of the parties, that Hart ſhould be reſtrained 
from the diſpoſal of the ſtock of the plaintiff transferred io 
him. | 

For although ſtreſs is laid upon the words of the agret- 
ment, yet the words are not to be regarded; for it appt 
to be a printed form, and not drawn to anſwer the partic: 
lar intent of the parties at this time; but by the worcs0 
the agreement it cannot be colleAed, that the ſame nume 
rical fiock ſhould be transferred to the plaintiff upon the?) 
Sept. which was transferred by him the 25th of May, wit 
out variation; the ſame in quantity and quality ſatishes the 
words, the ſame ſhall remain and be as and for a collate 
and further ſecurity of the ſaid 30000l. and that upon Pa 
ment, &c. he ſhall transfer the ſaid. ſtock to the * 
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&e. and by the ſame argument it may be ſaid, that the 
ſame numerical money ſhall be repaid, for the words are 
for repayment of the ſaid ſum of 3ooool. and although 
Hart covenanted to anſwer for all the dividends, &c. it im- 
ports only he ſhall anſwer for the ſtock given in pledge, with 
all augmentation of the value, for the dividends, &c. are 
equally allotted to all the ſtock in that company, and makes 
each ſhare ſo much mote in valug; and although liberty 
was given to ſell the ſtock when the price ſhould be dimi- 
niſhed to 3501. per cent. the intent was, that the defendant 
then might make an abſolute diſpoſition of all ſtock the 
plaintiff ought to have upon the 25 Sept. and that then he 
thall account for the monies ſuch ſale produced, not that the 
defendant ſhould be reſtrained from negotiation with the 
ſtock of the plaintiff in the interim 

And it cannot be collected, that the plaintiff intended to 
reſtrain the defendant from negotiation with the ſtock to 
him transferred, by any part of the tranſactien between 
them; for the plaintiff himſelf 25 May transferred 5200). 
ſtock (part of the 10000l. made ſecurity for the 30000.) 
to Collier, Sawbridge and . to whom Hart had ſold 
ſome ſtock before; and the plaintiff himſelf ſigned the re- 


ſold; and in the ſame manner plaintiff himſelf 10 June 
transferred 3000]. part of the ſecond 10000l. Stock to Mann, 
Nuſſau and Mark, to whom defendant Hart had before ſold 
ſo much ſtock, and plaintiff himſelf ſigned the receipt for 
the monies by them paid for ſuch ſtock to them reſpective- 
ly fold ; which ſhews the plaintiff knew well that his ſtock 
transferred was not to be kept by Hart in his own name; 
and although it be then pretended the plaintiff conceived 
thoſe perſons to whom the plaintiff transferred his ſtock to 
be truſtees for Hart; yet it ſeems impoſſible to be conceived 
when the ftock was not transferred to them, but they paid 
allo for it ; and the payment was made to the plaintiff him- 
ſelf, who gave to them his receipt for the monies; and it 
ali amountsto a demonſtration, that thoſe perſons could not 
be taken for truſtees for Hart ; and if it be conſidered at 
What time the loan of this great ſum was made to the plain- 
uf, without any premium, only the intereſt at 51. per cent. 
cannot be imagined that the flock was intended to be uſe- 
els for ſo long a time.; the plaintiff did not expect his ſtock 
wil the 25th of September, and it was indifferent to him in 


what hands it ww: . > x 
PTV 


ccipt to them for the monies paid by them for the 5000. ſo 
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And the words are ſtronger, for it doth not ſay on or be- 
fore the 25 Sept. but on the 25 Sept. and therefore if the 
plaintiff had ſo much ſtock transferred to him at ſuch a time, 
it ſufficeth; and although it be objected, the agreement in 
writing cannot be exp'ained by words in evidence; yet it is 
always allowed to take into conſideration the circumſtances 
of the caſe by the expoſition of a fact. Between Wilkins 
and Elkin agreement was made to take leaſe for nine years, 
and that the leſſee ſhould pay gl. for rent; trial was direct- 
ed, to know the value of the land; and upon that it was de- 


creed the leſſee ſhould pay gl. a year, and not gl. for the 
whole term; though the words are ſo in Lord Cheyne': - 


Cro. El 531. caſe, 5 Co. 68. Where a man had two ſons named John, 


Br. Fine. 
28. Fitz. 


Feoff. 56. 
Kelw. 49. 
1. 1 But tt. 


62. 


[499] 


he deviſed lands to his ſon Jan; proot may be admitted to 
ſhew which ſon was intended. So if a fine be levied of the 
manor of D. and there be two manors of the ſame name. 
Pl. Com. 8 56. 2 Rol. Abr. 

Then if Hart by the intent of the agreement was not pro- 
hibited the ſale of the ſtock, ſo that he had ſufficient to re- 
aſſign to Harri ſen upon the 25 Sept. here it appears plainly 
that he had ſufficient at that time, for he had annuity ſtock 
ſufficient without doubt; and though by order of the South- 
Sea company the ſtock allowed for annuities, & c. ſubſeribed 
to the company, was not to be transferred till the 5 Od. 
yet it was in its nature transfei rable; and then the order of 
the company cannot controul. The South-Sea company 
was erected by ſtatute & Annæ 21. and every proprietor o 
any ſhare in joint ſtock of the company had power to tram - 
fer his ſhare to another; then by the ſtatute 6 Geo. when 
proprietors of annuities have ſubſcribed, the ſame proprie- 
tors were to have and enjoy ſuch ſhares as were allow 
them by the company, in lieu of money for the annuities, 
&c. by them ſubſcribed, and in reſpect of ſuch ſhares were 
to be taken as members of the company, and ſhall in pro- 
portion to the ſame ſhares be intitled to the ſame benefits, 
powers, privileges and advantages, as other members 0 
that company ought to enjoy in reſpe& of their ſhares o 
the capital ſtock ; and all ſuch proprietors from the time 0 
their agreeing by contract, ſubſcription or otherwiſe, to ac- 
cept ſuch ſtock in lieu of their annuities, &. ſhall have 
credit in the books of the company for their proportion of 
ſhare in the ſtock of the corporation, and in all dividers 


and advantages to attend the ſame. Ard 
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And therefore the annuity ſtock, being ſubſcribed in the 


time limited by the act, ought to have all the advantages 


allowed by the act that the original South-Sea ſtock had, 
and by conſequence was ſufficient to anſwer to the plaintiff 
for the ſtock pledged by him to the defendant. 

But if this annuity ſtock was not ſufficient for ſuch pur- 
poſe, yet he had other ſtock in his own name to the value 
of 208851. 13.. 7d. out of which he could ſatisfy to the 
plaintiff the 20000l. by him pledged upon the 25 Sept. 
1720. and although he was under contracts with others, 
and had purchaſed part of this ſtock with an intent to trans- 
fer it to the South-Sea company, and it was transferred ac- 
cordingly; yet upon the 25 Sept. all was at his diſpoſal, 
and if he had transferred it to the plaintiff, no other had 
demand upon it againſt the plaintiff, nor could purſue his 
remedy againſt the plaintiff in law or equity, to recover any 
part of the ſtock ſo transferred to the plaintiff; and it is not 
to be omitted, that it appears by ſeveral depoſitions, that 
the plaintiff himſelf always declared he ſhould be content 
with annuity ſtock. : 

And there is one circumſtance conſiderable in a court 
of equity, that the defendant Hart had perſuaded the plain- 
tiff to ſell his ſtock when the price was at gool. per cent. 
and had offered him to furniſh all the 20000l. ſtock at ſuch 
2 timgggand that defendant Hart was offered 950l. per cent. 
for alf His ſtock, but refuſed to take that price, in regard he 
was obliged to retain 20000l. for the demand of the plain- 
tiff the 25th of September 1720. | 

As to the defendant Franks it was inſiſted by Mr. Lx E, 


Serjeant SHEPPARD and others of counſel with him, that as 


to the charge that he was confederate with defendant Hat 
it was denied by the defendant, and not proved by the 
plaintiff; and for all the reſt upon the ſecond charge againſt 
him, that he ought to account for the ſeveral ſums which 
he admits to have received for the plaintiff, viz. the 3ooool, 
and 40000]. as to that the defendant by his anſwer ſays, 
that he had disburſed all thoſe ſums for the uſe of the plain- 
uff, and had given to the plaintiff from time to time an ac- 
count in writing how the defendant had diſburſed thoſe ſums, 
which the plaintiff had inſpected and approved, and after 
declares that a balance of 561. remained due to the defen- 
dant Franks upon this account, for which ſum he, the plain- 
tif, acknowledged himſelf indebted to defendant Franks, 
and promiſed to pay that balance to him. 

| And 
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And ſuch general anſwer ſufficeth where the charge by 
t?.e bill is ſo general, for the- bill charges that the defendant 
had received thoſe monies, and had diſburſed ſeveral large 
ſums in the purchaſe of South-ſea ſtock and ſubſcriptions, 
but ſome part remained not diſburſed, by which the plain- 
tiff admits that the defendant had diſcharged part of thoſe 
ſums, and yet demands an account of the whole, and doth 
not ſpecity fer what part he had accounted, and for what 
part he had given no account. 
And eſpecially when the defendant acts as ſervant or a- 
gert fer the plaintiff, and if the plaint ff employ his ſervant 
[4x1] in the purchaſe of . ſeveral particular things, who immedi- 
ately gives an-account of his expences to his maſter, he ſhall 
not afterwards demand an acccunt of ſuch particulars. And 
the bill in this caſe was not originally exhibited againſt de. 
fendant Franks, but againſt the defendant Hart only, but 
after, when Franks was to be examined as a witneſs for 
Hart, to prevent his teſtimony the bill was amended, and 
Franks added as a defendant ; and aſter his papers were loft 
by fire it would be very hard io require a particular account 
how thoſe ſums were diſburſed, without charging any er- 
ror oi iriſprifion in the particulars of the account before de- 
livered to the plaintiff. 
The court delivered no opinion, but directed an iſſue to 
be tried. | 
And after, upon appeal to the houſe of peers, N order 
was repealed, and the lords directed an account for all the 
monies 1eceived by Hart upon ſale of the ſtock pledged by 
Harriſen, and if the principal and intereſt were ſatisfied, the 
reſidue of the monies to be paid, and reſidue of the ſtock 
not ſold ſhould be transferred to Harriſon, 
Privilege Harriſen, after his attendance in court upon the cauſe 
232338 aforementioned, went abcut 3 o'clock in a coach from Meſt- 
tend io a minſter to Chancery Lane with his ſolicitor and others, to 
per ſen who give inſtructions for procedure in the cauſe, and there con- 
ee tinued till 10 or 11 o'clock, and then was arreſted by a bai- 
aiter his de- liff upon a ©" ſa, 1 a ſcire faciat, upon a judg- 
perture ment againſt him in Common Pleas; and now it was 


from Weſt- moved that he ſhould be diſcharged, for each party has pri- 
viſege to attend his cauſe, and if he he arreſted in going or 
returning, it ſhall be contempt of the court, upon which 
the officer ſhall be puniſhed and the party diſcharged ; but 
it was not allowed; for here it does not appear that there 


was any Contrivance by the defendants or any — 
| | the 


miyltec, 
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the cauſe to procure this arreſt, in which caſe the court per- 

haps will extend its power againſt the procurors ; nor does 

it appear that the officer knew he had attended his cauſe at 
Meſiminſter, for his warrant was dated before the arreſt, 

and there was another ca ſa taken in Trinity term proceed- {412] 
ing, returnable in London where the adtion was brought, 

and a te/tat* cap afterwards in London the firſt return of this 

term before the ca* ſa? upon which he was then taken, and The. court 
the arreſt here was not in his attendance upon that cauſe, will diſ- 
but he had continued many hours in another place; and if Share 1 
the court ſhould difcharge him, how ſhall the ſheriffs be =>. noon 
defended againſt an action for the eſcape? 1 Brownl. 15. to make an 
IWilſen and The Sheriffs of London, in an action for eſcape, f. in * 

it was ſaid, that the court can diſcharge if the arreſt was in _ Ti 
view of the court, otherwiſe not j and 2 Salk. 644. where Waiden of 
a man went to confeſs indictment in the King's Bench, and A 
was arreſted in his journey, the court would not diſcharge, The King 
for he went of his own head; and there is a difference v. Aylcue. 
where a man attends upon the court by proceſs and when 1 


not. g 


Frances Weſt and Mary Weſt, by their Father John Caſe 196 
Weſt, Eſq. Plaintifts, aud Frances Eriſty, Mary 
Weſt and Thomas Barrable, an Infant, by his 
Guardians, Defendants. In Scacc'. 8 


BILL was exhibited in September 1725, by which it was Marriage 
alledged, that on a treaty of marriage between Richard gal be car 

Eriſey and Frances the daughter of Sir Peter Killigrew, ii ricd ftrialy 

was agreed by articles 23 December 1685, between James into exccu- 


Eriſey uncle of the ſaid Richard, and the ſaid Richard Eri- * Will. 


n of the one part, and Sir Feter Killigrecv of the other 349. S. C. 
part, that in conſideration of the ſaid marriage and 1)o00l. 535: 2 F 


f abr. 
marriage portion, yours Eriſey would ſetile lands in the —_ = 
l 


counties of Cornwall and Devon, to the uſe of Richard Eri- 
0 for life, without impeachment of waſte, and to the 
heirs male of his body on the ſaid Frances to be begotten ; 
and for want of ſuch iſſue, to the heirs male of his bady by 
any other woman; and for want cf ſuch iſſue, to the heirs 
temale of his body by Frances, and after to his heirs ſemale 
by any other wife; and for want of ſuch iſſue, to Char/:s 
Vivian, & ce. with divers remainders over, And by the 

| ſame 


—_ Mi 
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ſame articles the lands in Devon were to be ſettled to Fame; 
Eriſey for life, without impeachment of waſte z remainder 
in part to Mary his wife for life; remainder pf the whole to 
Richard Eriſey as aforementioned ; and by the ſame articles 
it was agreed that James Eriſey might nominate counſel for 
ſettling the ſaid eſtates and jointure, ard that Sir Peter Ki. 
ligrew might adviſe likewiſe with his counſel, ſo 
that the ſame may be effectual in law. By indenture 23 
and 24 March 1685, 2 Jac. 2. between James Eriſey of 
the firſt part, Hugh Boſcowen and another truſtee of the ſe- 
cond, and Richard Eriſey of the third part, James Eriſey in 
conſideration of love io Mary his wife, and for confirming 
and ſettling her jointure, and for love to Richard Eriſey, 
and conveving and ſettling the lands and tenements after 
named in his name and blood, and in purſuance and per- 


formance of the ſaid articles, conveys the lands and tene- 


ments in the county of Devon to the uſe of himſelf for life 
without impeachment of waſte, then as 1o the barton of 
Eriſey, &c. to the uſe of Mary his wife for her life, for her 
jointure, and in ſatisfaion of dower, and as to the ſaid 
barton, &c. after her deceaſe, and as to the reſidue of the 
premiſſes from and after his own deceaſe, to the uſe of the 
ſaid Richard Erifey for life, withcut impeachment of waſte, 
and from and after his deceaſe to the uſe of his firſt and o- 
ther ſons to be begotten on the body of Frances his wife 
in tail male, and for want of ſuch iſſue, to the uſe of his 
firſt and other ſons by any other wife in tail male, and for 
want of ſuch iſſue, to the uſe of himſelf and the heirs of his 
body on the body of the ſaid Frances to be begotten ; and 
in Chak of ſuch iſſue, to the uſe of the heiis of his body, 
and for want of ſuch iſſue, to the uſe of Charles Vivian, &c. 
and gave power to himſelf and Richard Eriſey to make 
leaſes, &c. And by -indenture of leaſe and releaſe 25 and 
26 March 1686, 2 Jac. 2. (that were the enſuing days) 


James Eriſey ſettled the lands in Cornwall to the uſe of 


Richard Eriſcy in, poſſeſſion for life without impeachment 


of waſte, with ſuch remainders as before, and gave him 


81 25 to make a jointure for another wife, and io make 
eaſes, &c. and James Eriſey covenants for him and his 
keirs, that the truſtces ſhall be ſeiſed to the ſame uſes ac- 
cording to the intent of ſuch leaſes and eſtates, and after de- 
termination of ſuch leaſes and eſtates, tothe uſe of ſuch 


perſons and for ſuch eflates, and in ſuch manner, as the 
. ſame lands were ſettled before, | 


in 
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ln the deed of this ſettlement produced ſeveral lines were 
eraſed, and memorandums made of it. 

April 1686, the marriage took effect between Richard E- 
riſey and Frances Killigrew, by whom he had ifſue Mary 
only, afterwards married to John Weft, father of the plain- 
tifs ; for the plaintiffs were daughters and heirs, of Join 
Miß and Mary his wife, the daughter and heir of Richard 


Exiſey and Frances his wife; and in two years after the mar- 


riage Frances the wife of Richard Eriſey abſented herſelf from 
her huſband. : 

After the death of Sir Pet, Killigrew and Fam. Eriſey, by 
indenture of the 18th and 19th of January 1697. 9 W. f 
Mary late wife of James Eriſey conveyed to Richard Eriſey 


and his heirs, during his life, the premiſſes ſettled to her 


for her jointure, in conſideration of an annuity for her life 
purſuant to articles between them 17 Jan. 1627. and after- 
wards Richard Eriſey (having the freehold of all the eſtate 
in him) did by indenture of leaſe and releaſe bearing date 
25 and 26 April 1698. 10 W. 3. grant and convey the 
whole eſtate to two perſons, to make them tenants to the. 
precipe, in order for a fine and common recovery, and in 
Eaſter term to W. 3. a fine was levied and common reco- 
very ſuffered accordingly, and by that deed the uſes are de- 
clared to Richard Eriſey in fee. 

After this recovery Richard Eriſey alienated in fee ſeve- 
ral parcels of the eſtate, and by his will 20 Dec. 1722. d 
_ the reſidue of the eſtate to the defendant Mary 25705 
in fee. 

Jam. Eri ſey who made the ſettlement had two brothers 
Richard and William, Jumes died without iſſue, Richard had 


no iſſue male, but left a daughter Mary then alive, and Wil. 


lam had iſſue Richard Eriſey, upon whom the ſettlement 
vas made. And now the plaintiffs Frances and Mary, in- 
fants, exhibit their bill, and by it pray, that ſuch part of 
the eſtate was not ſold by Richard Eriſey their grandfather 
de ſettled upon them, according to the intent of the articles; 
and that the defendant, as executrix and deviſee of Richard 
Eriſey, ſhall make them ſatisfaction out of her perſonal eſ- 

tate for the value of the eſtate ſold by him in her life-time. 
The defendant pleaded the marriage ſettlement, the fine 
ind common recovery, the deed which lead the uſes of 
them, and the will of Richard Eriſey, in bar of the relief 
payed by the bills ; but the plea was ordered to remain for 
n anſwer, with liberty to except to it; and then = 
bs cauſe 
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cauſe was heard upon the merits. And it was inſiſted for 
the plaintiffs, that the intent of the articles was, that pro- 
viſion ſhould be made for the iſſues male and female of this 
marriage; that no proviſion was made for iſſues female, 
only by the limitation in the articles to heirs female of the 
body of Richard Eriſcy ; and therefore when thoſe articles 
were put in execution, the ſettlement ought to have been 
made in ſuch manner that the iſſues female might have the 
benefit of the proviſion intended for them ; and then the 
*eſtate ought not to have been limited to the heirs female of 
Richard Eriſey, by which it was in his power to bar his 
daughters by fine and recovery, but ſhould have been to 
all and every the daughters of the body of the ſaid Richard 
Eriſey on the body of Frances his wife to be begotten, ard 
then it would not have been in the power of Richard Eriſey 
to bar Mary his daughter, to whom the plaintiffs are heirs, 

That the ſettlement was intended in purſuance and per- 
formance of the articles, and then, when the intent is not 
well purſued, it ought to be reQified in equity, and the 
plaintiffs, who are intitled by the proper limitation, may 
enforce the execution of the articles; and it is the conſtant 
experience in courts of equity, that if the ſettlement in pur- 


be reformed by the court. 

Trevor and Trevor in chancery, 5 June 1919, and after- 
wards affirmed in the houſe of peers Feb. 1719, is a caſe 
expreſly to this purpoſe ; for there by articles in 1669, made 
by Sir John Trevor, late maſter of the rolls, upon his mar 
riage it was covenanted to make ſettlement of lands to the 
value of 250l. per ann, within two years, to the uſe df 
himſelf for his life, without impeachment- of waſte, and 
after to the uſe of his wife for her life, and then to the uſe 
of his firſt, ſecond and other ſons by ſuch wife in tail, &e. 
And in caſe no ſettlement was made in two years after the 
marriage, the perſons ſeiſed ſhould ſtand ſeiſed to the ſame 
uſes; after the two years he ſuffered a recovery, and dif- 
poſed of the eſtate by will; but all was ſet aſide, and the 
conſtruction made was, that the articles ſhould have bees 
executed ſo as not to have enabled the maſter of the rolls'0 
defeat the children of the marriage; and although it w 
inſiſted, that by the covenant to ſtand ſeiſed the eſtate un 
now executed to the limitations as expreſſed in the article 
it was held, that ought to make no alteration, 


Dat 
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But Pengelly chief baron, Hale, Carter and Comyns, ba- 
rons, held that it was dangerous to ſet aſide ſettlements 
made upon great deliberation ; for though according to the 
caſe of Trevor and Trevor, if articles are made to ſettle an 
eſtate to a man and the heirs. male of his body, a ſettlement 
in purſuance of ſuch articles will he decreed in equity to be 
made in common form, to him for life, and io truſtees to 
preſerve the contingent uſes, and then to the firſt and other 
ſons ſucceſſively in tail; yet the rule does not hold with 
reſpeft to females, who are leſs regarded, becauſe the 
name of the dung will not probably be preſerved by them; 
and by theſe articles the daughters of this marriage are poſt- 
poned to the ſons of a ſubſequent marriage ; ſo the bill was 
diſmiſſed without coſts. | 
But on an appeal to the houſe of Lords the decree of diſ- 47 
miſſion was reverſed in Feb. 1727, principally becauſe the x... car 
ſ:1tlement, being expreſly mentioned to be made in purſu- — * 
ance and performance of the articles, ſhewed, that the par- 393. P!. 
ties did not intend to vary the agreement; and the Lords &. — 2 9 
held, that the expreſſion of heirs female in marriage articles Temp. Tal 
ſhould have the ſame conſtruction in favour of daughters, '7% . 
25 heirs male ſhould in favour of ſons, eſſ pecially as no other Lube 


al proviſion was made by the ſettlement for daughters. And 238 Gib. 
the Lords decreed a conveyance to truſtees, to the uſe of Fdu- rep. 

er the appellantz and the heirs females of their bodies, as te- 4 == 

aſe nants in common, with croſs remainders to them in tail fe- Wms. 535. 

ade male; and the appellants were to have an account of profits, 

_ and of the purchaſe money for the premiſſes ſold, and in- 

the tereſt ; the principal money to be laid out in land to the ſame 


e of uſes, but the intereſt to be paid to the uſe of the appellants; 
al il writings to be brought into the court of Exchequer, and 
eule poſſeſſion delivered to the appellants. 
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13 1. 
Caſe 5 Piper and Thompſon. In Beacc'. 


n CIRE FACIAs upon a recognizance by bail after judg- 
ment when ment againſt principal, recited the judgment in man- 
3 u. ner following, viz. Whereas Thomas Piper lately, that is to 
* ſay in Michaelmas term laſt paſt, recovered againſt —— a; 
Vide fizt, well a certain debt upon bond, as alſo a ſum of —— fhil. 
Ws. * lings for his coſts, &c. in hac parte, & c. And upon this 
wy 4 there was a demurrer, and ſhewn for cauſe for that the de- 
16 & 17 fendant in the judgment ought not to be condemned for 
7 bens coſts in hac parte, but it ſhould have been in ea parte, Cc. 
Car.2.c.4 And now it was moved that it might be amended, be- 
4 Aun-c. ing only the miſpriſion of the clerk, which was amendable 
_ by ſtatute of jeofails in writ original or judicial, and ſcire 
facias was a judicial writ, and therefore 1 Roll. Abr. 759. 

S. 2. where bail ſued an audit“ querel' and ſcire facias upon 

it, which recited the gudit” quereP the capias againſt the 
principal in the time of Queen Elizabeth, and the return 

upon it, but recited the capias to be by writ of our lady 

the Queen of England to our ſheriff greeting direQted, 

which imports the writ to be directed to the King 

ſheriff, and was held to be error in common law, but then 
amendable ; ſo writ of enquiry is amendable being a judi- 

cial writ. Cro. Eliz. 751. 2 Cro. 372. And though 

Salk. 52. in the caſe of Buckſkin and Hoſkins, where ſcire 

[419] facias upon writ of error in the King's Bench upon judy: 
Variance ment in the Common Pleas ad affignand” error* quare execu- 
between tion” non, Qc. in ejectment of two meſſuages, &c. where 


od jog judgment was in eje&ment, of one meſſuage, &c. it v4 4 
ment not a- held it was not amendable, for the writ was good although ay 
8 improper in this caſe, and plea of no ſuch record, is true; try 
Bo. amen. the court by amendment ought not to make the plea falſe; bi 


112. ſo Vavaſer and Baile in the ſame book and folio, * 
(1 


r facias upon judgment the name of the plaintiff omitted, Dias. 327. 
fin defendant 2 amended, ſor there might be ſuch pl | 25.05 
judgment, but the reaſon of theſe caſes ſhewed that in p. | 
other circumſtances a ſcire facias might be amended. Sed 124. 
vun allacatur; for it ſeems to me, all that by ſtatute 8H. 6. Cro. Car. 
12 and 15. the judges are impowered to amend in writ . 
original and judicial, is, what ſeems to them the milpri- 1 Leon. 300. 
Gon of the — in affirmance of judgments, it is not a- 1 Jones i 99. 
mendable; ſo a writ of error could not be amended till the 5 28 
ſtatute 5 Geo. 13. as appears 5 Mod. R. 16, 69, & c. and Ces. Jac. 
what is not a miſpriſion of the clerk 1s not now amendabie ; 238, 470, 
and I know of nothing that was taken as a miſpriſion of — $65 
the clerk only words of form, which ought to be added of 8 Ce. 159, 
courſe without information of party, which is the deſcrip- * 


tion of the matter of form given by Lord Coke, 5 Co. Oro. Elis. 


n, 


35. b. where words which are not A to that which * 
ought to be the direction or inſtruction of the clerk, and ' Roll. 603, 
therefore in writ of enquiry, miſpriſion, which is not pur- 225. El: 
ſuant to the award of the writ of inquiry, which the clerk 468, 677, 
ought to purſue, as appears in the caſes cited, Cro, Eliz. 757» 840. 
bor & legalu* hom? were omitted in a writ of enquiry, but if And. 77 
the roll does not warrant an amendment no miſpriſion ſhall 362. 
be amended; as if the roll awarded a writ returnable on , * 
Friday prox” poft craf” aſcenſion” writ of inquiry of ſuch re- Cro, Car. 
turn, although after term, was refuſed by the Court to be 38. 
amended. 1 Show. 61. \ | oo Rep. 
So in the caſe 1 Rol. Abr. 797. the capias upon the roll Cro. Jac, 
being tempore Eliz. and directed to our ſheriff greeting, 64. 


161, 2 Cro. 372. ſo 3 Mod. 112. where per Sac'rum pro- — 696, 


vas directed to the Queen's ſheriff, therefore a recital of 3 „ 


the capias in ſcire facias upon audita querela tempore Jacobi 2 Ld, Ray. 
might be amended by the roll, for the capias recited was 1039. 


not by writ of Queen Eliz. to our ſheriff, viz. directed to AN 8045 
, 


the King's ſheriff, but to the Queen's ſheriff, and this ap- 250, 36. 
pears in the fame book. 1 Rol. Abr. 797. S. 1. If there 356, 418. 
be an habeas Curpora to ſummon a jury ſummoned in court — . 
late the queen's, and diſtringas was for the jury ſummoned 8:e + Bur. 
in our court, ere was reverſed thereby 3 Jac. ſo S. 322. 
3. in dower, for third part of one meſſuage, one ſtable, _ * 
de granary, & c. Petit Cape, omitting one ſtable, it was 33. 
"t amendable; an original writ, if it varies from the in- Cro. Car. 


ſuctions, may nevertheleſs be amended, but not other- 25 6. 


| T Palm. 116 
"ie; and therefore it was anſwered by the court that the 11. 
"il was not amendable. But afterwards 1 
| | 1 2 Roll. rep. 
t 131, 132, 


133» 
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Stile 61 8, Tt was agreed by the Court that there needed ng 
*. 1 amendment in this eaſe; for though in ea parte ſeemed pro- 
1 Zrownl. Perer by way of recital, yet when it is ſaid in hac parte, that 
186. ſufficeth, for it had relation to the judgment mentioned in 
2 this ſame writ, and therefore it might well be ſaid that the 
204, 265, Plaintiff recovered his debt by judgment, and alſo his coſts 
1 Mod. rep. appointed in the judgment here mentioned, and there are 


i85. 
Alles 36, precedents both ways. 


42543. 
Lit. Rep. 34%. 1 Keb. 189, 493. 1 Sidf. 266, 342, 379. 2 Jones 189, 170. Hob. 281. 
t Vent. 271, 272. | ; 


| . Caſe 193 Barnes and Otway. In Scacc,' 


Within EFROR of judgment in the Exchequer Chamber, te- 
what time turnable the firſt day of parliament, viz. the preſent 
_ Ing ſeſſions; and now it was moved that plaintiff in error 
de brought. Might tranſcribe the record within eight days, otherwiſe 
that execution might be taken upon the judgment, and a 
rule was made to ſhew cauſe upon this matter; but now 
the rule was diſcharged, for by order of the Lords in Par- 
liament 13 July 1678, all perſons upon writs of error in 
Parliament ſhall bring in their writs in 14 days after the 
421] firſt day of the ſeſſion in which ſuch writs ſhall be return- 
able, otherwiſe ſuch writs ſhall not be rect ived unleſs it be 
upon judgments given during the ſeſſion, which ſhall be 
brought within 14 days after judgment given ; and there- 
fore ſuch motion within 14 days after the beginning of the 
ſeſſion is too haſty, for it is not reaſonable that a plaintiff 
in an original cauſe ſhould take execution within tle 
time allowed by order of the Lords to bring ſuch writ into 
their houſe ; but if the plaintiff in error ſhould exceed the 
time allowed by the Lords, in ſuch caſe, it would then 
ſeem reaſonable that the plaintiff ſhould be at liberty to take 
execution upon the firſt judgment; and thus it was ſaid to 
be fermerly determined in this Court in the cauſe between 

White and Roberts. | 
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2 Geo. 2. In Scacc.' 


The King and Huggins. G 


CTION for eſcape for the debt of the King againſt Ja an action 
defendant late warden of the Fleet. Mr. Ward 8 r. - 
moved, that the defendant might be allowed liberty of — al 
pleading non debet, & recent” inſecutus eſt, for by ſtatute 4 lowed to 
Ann 16. it ſhall be lawful for any defendant, &c. with leave ay 2 
the Court, to plead as many ſeveral matters as he ſhall 
think neceſſary for his defence; and this ſtatute extends to 
the King's ſuit as well as to that of the ſubject; for Sect. 
24. it is ſaid, this act and all ſtatutes of jeofails ſhall extend 
wall ſuits for recovery of debt immediately owing, or any 
revenue belonging to her Majeſty, her heirs or ſucceſſors, 
and to all courts of record in county palatine of Lancaſter, 
Cheſter, Durham, and principality of Wales, and all other 
courts of record in this kingdom. | 
And ſo it was agreed in this Court. 
And afterwards, upon affidavit that the eſcape was not 
yoluntary, (for otherwiſe by ſtatute 8 & 99 W. 3. 26. plea 
ff freſh purfuit is not allowable) the defendant was allow- 
d to plead both pleas. Ed 


Note, This caſe is mĩſre ported: The defendant did not plead Non Debet, 
u 2a recaption by freſh purſuit. Paik. Rep. 115. 
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Caſe 200. Attorney General and Young and Others. In 


Scacc.? 


3 JNFORMATION by the Attorney General ex re/atione of 
x truſtee Sir Thomas Hanmer. and others, ſetting forth that John 
does to pre- Sutton by will dated — July 1696, takipg notice that he 
vent the in- was ſeiſed of the Cbeguer- Inn, in the pariſh of St. Andrew 


tenties wW „ Holburn, and that he had a mortgage upon a farm called 


is a breach Cooper's Farm in the pariſhez of Brock/ey and Whepftead in 

of truſt and the county of Suffo/k, for 2091. by indenture of 

a6 Fog 1665, of which he afterwards purchaſed the inheritance 
in the name of his brother Thomas Sutton, and the convey- 
ance was executed to Thomas Sutton and his heirs, in truſt 
for himſelf in fee, appoints that all his eſtate freehold and 
copybold, his leaſes,. chattels and perſonal eſtate be ſubje& 
to the payment of his debts, and alſo charged with the an- 
nuities and legacies deviſed, &c. as after is expreſſed. - 

Then he directs his nephew Thomas Sutten, ſon and heir 
of his brother Thomas Sutton, to convey the ſaid term to his 
truſtees after named, their heirs and aſſigns for ever, upon 
the ſeveral uſes, truſt and purpoſes aftermentioned. Which 
if he refuſe to do, or to declare the truſts thereof by ſome 
deed, &c. in ſuch manner as his truſtees in his'will named, 
ſhould reaſonably think fit and require, within 12 months 
after his deceaſe, then from ſuch refuſal he wills, That all 
the legacies, &c. given by the ſaid will to his nephew 
Thomas Sutton and the heirs male of his body,. ſhall ceaſe 
and be void. 

Then he deviſes as follows, I give to my ſaid nephew all 
my freehold and copyhold lands in Brockley and Whepſtead, 
during the term of his natural life ; and immediately after the 
death of my wife, I aſe give to him the Chequer- 
Inn, Cc. during his natural life; and from and after his dt. 


ceaſe, 
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abs, 4 jve the fame to the firſt: ſon or iſſue male of his body 
__ = heirs male of the body of ſuch firſt ſen; and for 
default of fuch iſſue, to the ſecond ſon or iſſue male of the body 
of my ſaid nephew, and to the heirs male of fuch ſecond fon 
ever. 
„ben he gives to his ſiſter E/izabeth Sandford an annuity 
of 2:1, per annum ; to. his niece Bridget Cure gl. per an- 


zum, for their reſpective lives; Provided that my ſaid nephew 


Tho. Sutton, or his aſſigns, and the heirs male of his bedy, 
ſhall not do or ſuffer any waſte, Ge. and ſhall not defeat or 
obſtruQ the payment or performance of any the annuities, 
legacies or Charitable bequeſts in his ſaid will; then he 
deviſes, that after the deceaſe of either of his ſiſters, the 
like annuities as to them given ſhall be paid for relief of 
ſix poor men, & c. in Bury. 


Afterwards. follows this clauſe, And immediately after the 


death of my wife, and the death of my ſaid nephew Tho. 


Sutton <vithout ue male of his body, or after the death © 


ſuch iſſue male, J deviſe to my ſaid truſleet, and their heirs, 


the ſaid Chequer-Inn, and farm in the county of Suffolk, on 


truſt ta pay 3ol. per annum for ever, for relief of ſix other 
fear men, Cc. | 


Then information ſhews, that Tho. Sutton the nephew 


dies, that ſome of the defendants pretending to be his heirs 
at law, and otheis to be deviſees under his will, refuſe to 
execute any conveyance purſuant to the will of the firſt 
teſtator, and prays that they may do ſo, and account for 
the profits, and deliver poſſeſſion to the truſtees, &c. 

To this information defendants plead, that the nephew 
The. Sutton, being tenant in tail by virtue of the ſaid de- 
viſeto him in his uncle's will, did in Mich. term 12 Ann. 
ſuffer a recovery of the Suffo/k eſtate, and wo other re- 
coveries of the Cheguer-Inn, part lying in Middleſex,. and 
part in London, and by indenture ,of leaſe and releaſe dated 
g& 10 OA 1712. declared the uſes to himſelf, in fee, 
and after by will dated 27 April 13 Ann. deviſed the pre- 


[425] 


miſſes and ſeveral ſums of money out of them to ſeveral of 


the defendants, and by codicil 1727. deviſed ſeveral 

other eſtates to defendants, and then died without any iſſue; 

and this is ſet up in bar of the relief prayed by the bill, 
This plea was allowed by the Court of Exchequer, But 


verſed, 


Bb And 


ifer, on appeal to the Houſe of Lords, that decree was 
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And now it was inſiſted, that Tho. Sutton the nephew wy 
by this will-of his uncle not tenant for life, but tenant in 
tail, and conſequently 'enabled to ſuffer the recoveries, and 
bar the ſubſequent bequeſts to the truſtees for charitable 
uſes 

It was admitted, that the nephew Tho. Sutton did take at 
firſt only an eſtate for life, remainder to his firſt and ſecond 
ſons ſucceſſively in tail, but then by the ſubſequent words, 
and immediately from and after the death of my ſaid nephew 
without iſſue male, &c. he had an eſtate-tail ; then a deviſe 
to one for life, and after to his iſſue by a ſecond wife, gives 
an eſtate - tail; and ſoit was reſolved in the caſe of King and 
Melling. 1 Vent. 214, 225. 

That the caſe of Langley and Baldwin is a caſe in point, 


my 


which was this: A. by will deviſes lands to Henry his eldeſt } 


ſon for life, and after his deceaſe to Jonathan his grandſon 
for life, without impeachment of waſte, and after to the 
firſt ſon of Fonathan and the heirs male of his body, and 
for want of ſuch iſſue to the ſecond, and ſo on to the third, 
fourth, fiſth, and ſixth ſon of Jonathan, and the heirs male 
of their reſpective bodies. And in caſe TFonathan dies 
without iſſue male, then he deviſes to another. This caſe 
was by the Lord Chancellor referred to the conſideration 
of the Court of Common Pleas, and by them reſolved to 
be an eſtate-tail in Jonathan. | 

That the clauſe he ſhould not do or ſuffer waſte, could not 
vary the caſe, for ſo it was in the caſe of King and Mol. 
ling and / angley and Baldwin, and it was fit to reftrainit 
with regard to his firſt and ſecond ſons. 

That the cauſe of Popſiam and Branfie!d, 1 Salk. 236. 
would indeed have been contrary, if it had been as there 
reported ; but that report doth not truly ſtate the caſe, for 
the limitation did not go cnly to the tenth. ſon, and rel 
there, it was limited to every other ſon and ſons, &c. 


That the clauſes, if he refuſe to convey, &c. or did en. 


deawour to defeat or obſt rudt the performance of the charitab:t 
brqueſts, &c. were arguments that the teſtator intended a 
eſtate tail to his nephew rather than otherwiſe ; for it 
ſaid, that the legacies, &c. deviſed to his nephew and the 
keirs male of his body ſhall ceaſe, &c. and it he and ibe 
heirs male of his body thall commit or ſuffer waſte, &t. 
which ſhew the teſtator apprehended what he deviſed to hu 
nephew would go to him and the heirs male of his boch; 


and from. clauſes of that kind, though in themſelves "y 
Ard 
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and of no effect, the intent and meaning of the teſtator may 
be collected, as appears in Sondays's caſe, g Co. 127. 

It can be no objection to this conſtruQtion, that the truſts 
of the eſtate barred by his recovery were for charitable 
uſes; for the ſingle queſtion is, whether T homas Sutton the 
nephew had an eſtate-tail in him whereof he might ſuffer a 
recovery - Or not? if he had, all eſtates depending upon 
that intail will be equally barred, whether they were given 
to charity or not. 

Nor will there be any difference between the Chegquer-Inn, 
of which the teſtator was ſeiſed in fee, and the eſtate in 
| Suffolk, whereof he had only the equitable intereſt ; for 
the conſtruction of the words of a will muſt be the ſame in 
2 court of equity, as in a court of law; and the de vf of 


Bridg. 137. 
C o. Car. 


185. 


4271 


n equity mutt be governed by the fame rules that the de- 
n viſe of the legal eſtate is governed by, A recovery of an 
e equitable intereſt or truſt, hath the ſame conſideration in a 
d court of equity as if the perſon who ſuffered it had the 
j legal eftate in the ſame manner, and had ſuffered a com- 
le mon recovery, ſuch recovery would be conſidered in a 
es Court at law, It would make a ſtrange confuſion, if the 
ſe {ame words applied to two different inheritances, one a le- 
on gal, the other an equitable one, ſhould give the ſame per- 
to ſun an eſtate-tail in one, and only an eſtate for life in 
the other, N 
ot But it was inſiſted on the other fide, and determined by 
el: the Court, that as to the Cheguer Inn, whereof the deviſor 
1 was ſeiſed in fee, the, queſtion was 'proper at law, and 
therefore the Court would not determine, but leave io 
36. either that was out of poſſeſſion a liberty of trying at law. 
ere his title; that what was urged, and the caſes cited, ſeemed 
for very good law; for if a man deviſe to A. for life, and af- 
reſt ter his death to the iſſue of his body, or as King and Mel- 


ling's caſe, to the iſſue of his body by a ſecond wife, it 
would not now be doubted, but that A. hath an eſtate- tail, 
although he ſhould be reſtrained from waſte, or have power 
even to make a jointure. That in like manner the caſe of 
Lingly and Baldwin ſeems good law; for when a man gives 
land to A. for life, and after his death to his firſt ſon and 
the heirs-of his body, and ſo on to the ſixth or tenth ſon, 
ind then adds, but if he die, without iſſue male of his 
body, then I give the land to B. in tail; theſe latter words 
vill create an eſtate-tail in A. ſubſequent to the limitation 
'v bs ſons particularly i for it is the plain *. 
2 0 


of the teſtator, that B. ſhould not have the land till a total 


1428] 


Dyer 171. 
Bud. pl. 


114. 
1 And. 8, 


Mo, 1 3- 


| keep the premiſſes deviſed in repair, and ſhould not im- 


grantor, ſince by a maxim in law he cannot make his right 
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failure of iſſue male of A. be they never ſo many, ſhould 
fiiſt happen; but as all the ſons not particularly ſpoken of 
muſt take by way of deſcent, there being no words of pur. 
chaſe with reſpe& to them, conſequently, in order to 
make good the manifeſt intention of the deviſor, ſuch con- 
ſtruction will be made as in caſe of limitation of uſes to the 
right heirs of him that conveys, where an uſe reſults to the 


heirs purchaſers. 
But ſuch conſtruction is not made but where it is made 


neceſſary by the plain and evident intention of the teſta- 
tor; and therefore where Clement Frenchman deviſed to his 
wite for life, then to his couſin Clement and the heirs male 
of his bedy, & / contingat (and if it happen) his couſin 
Clement die without heirs of his body, then to his couſin 
Alex. F. and to the heirs male of his body for ever; C. 
ment left iſſue a daughter, and died without iſſue male; 
ard it was inſiſted, that by the ſubſequent words, if Cl- 
ment die without iſſue generally, without ſaying iſſue male, 
or ſuch iſſue, or any words of like nature, the couſin Cle 
ment muſt take an eſtate in tail general, which would go to 
his davghter. But it was refolved by the whole Court 
without difficulty, that he ſhould only take an eſtate in 
tail male, for the latter words ſhould be governed by the 
former. | 

'The preſent caſe may perhaps be a middle caſe between 
theſe tuo; it is ſure the caſe of Langley and Baldwin doth 
not come up to it exactly; for there was a plain intention 
of the teſtator, that till a total failure of iſſue male of 7+ 
nathan the eſtate ſhould not go over to others; and it was 
in nature of a condition precedent to the other's taking ; 
but here it is plain throngh the whole precedent part of the 
will, that John Sutton ſhould take but for life ; he takes 
care he ſhould not do or ſuffer waſte, that he ſhould not 
refuſe to convey according to the truſt, & c. that he ſhould 


peach, queſtion or endeaveur to defeat, avoid, deſtroy, in- 
validate or obſtruſt the payment or performance of all or an) 
of the annuities, legacies or charitable bequeſts in his wil; 
therefore it may ſeem unreaſonable to think the teſtator 
meant in the very next words to give him ſuch an eſtate 25 
might enable: him to defeat or deſtroy, or to put ſuch 8 


conſtruction upon them, unleſs there be an abſolute 87 
| cellity 
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ceſſity for it. But where is that neceſſity ? The words are 
not penned in the rature of a previous condition, as in the 
caſe of Langly and Ba'/dwin, but rather are deſigned to de- 
note the time when the charitable bequeſts ſhould take ef 
fea, from and immediately after the death of my neph»w Tho. 
Sutton without iſſue ma V of his body, or after the death of 
fuch iſſue ma e, I deviſe to my ſaid truſteet, Ec, And as there 
appears no intent of the teſtator to give his nephew any 
other eſtate than before, ſo the words may be ſatisfied with 
a different conſtiuQtion ; for the words from and immediately 
ofter ſeem relative to the deviſes before, immediately after 
the eſtates already given, I deviſe to my truſtees, and then 
after the death of the nephew without ſuch iſſue male, as 
before mentioned z or it may mean no more than this, if at 
the death of my nephew he have no iſſue male living, or if 
he have, when they die the eſtate ſhall immediately 
go to his truſtees; and in caſe ſuch cenſtraftion be not 
made, the words or after the death of ſuch iſſue male muſt 
be rejected, and are intirely uſeleſs. 

What is ſaid, that the words recited in the reſtraining 
clauſes, which were defigned to prevent his deſeating his 
charities, then the bequeſls to him and the heirs male of his 
lady ſhall be void, if he and the heirs male of his body do 
woſte, Cc. import the eſtate-tail was intended to the 
nephew by the teſtator, do not neceſſarily conclude ſo far, 
ſince they may be ſatisfied by the hequeſts given befcre to 
him and his ſons 3 and it would make wills very uncer- 
tain, if every uncautious and incorreCt expreſſion in tran- 
fu ſhould be laid hold on, to determine the teſtator's mean- 
ing, to be different from what ſeems to be ſo upon the con- 


ideration of the whole will. It is true, every ſuch ex- 


preſſion may be made uſe of to illuſtrate the teſtator's in- 


tention, and that was all done in Sonday's caſe, 9 Co. 127. Ante 426. 


where, upon the whole complexion of the will, the teſta- 
tor's will was held to be, that all the children ſhould have 
the like eſtate, and not ſome to take in tail, and others 
only for life. | 

Theſe things were mentioned, not to deliver the opinion 
of the court upon this Point one way or other, but to ſhew 


that it might deſerve conſideration, and being a queſtion at [430] 


hu was fit to be left to a trial, and not determined in equi- 
ty, eſpecially ſince it appeared there had been ſome doubt 
in the caſe; for when the Fxchequer allowed the plea, 
they muſt conclude that Tho. Sutton the nephew took an 

eſtate- 


[429] 


* 
— — —— ed oo — 
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eſtate tail by the will; and when the Houſe of Lords re. 
verſed their decree, it argued at leaſt, that they thought it 
doubtful, and to deſerve further conſideration. 

As to the farm and eſtate in the county of Suffolk, where. 
of the deviſor had only an equitable intereſt, and the legal 
eſtate was in Tho. Sutton the nephew, that ſtood upon 4 


different foot, and was proper for a court of equity to de. 


termine. a 

The Court clearly agreed, that there was no difference 
in the conſtruction of the words of the will in a court of 
equity from what they would have in a court of law; and 
therefore if a deviſe of lands was made by him who had 
only an equitable intereſt, or was but ceſtui que truſt, the 
deviſee would take the ſame eſtate in all reſpeQs as he 
would have done from the ſame words if the deviſor had 
been ſeiſed in fee of the legal eſtate ; nor will any diffe- 
rence ariſe in the conſtruction of the words of the wil 


from the remainders being limited or diſpoſed for cha- 
ritahle uſes, than what would ariſe if the ſame remainders 


had been diſpoſed to private perſons. 

But in this caſe the bill is, that the heir and deviſees of 
T ho. Suiton the nephew may be decreed to convey purſuant 
to the directions of the will. He in the firſt place charges 
and ſubjects all his eſtate to the payment of his debts, and 
to the annuities and legacies given by his will ; then, taking 
notice that the legal eſtate of this farm in Suffo/k was in his 
nephew The. Sutton, he directs him to convey the ſame 
to the truſtees afternamed and their heirs, upon the ſeveral 
uſes, truſts and purpoſes after limited and appointed, of 
elſe to declare the truſt thereof by decd, & c. in ſuch man- 
ner as the ſaid truſtees ſhall reaſonably think fit and re- 
quire, in 12 months after his deceaſe. Now in caſe the 
bill or information had been exhibited within the twelve 


7:1] months to enforce ſuch conveyance or declaration of truſt, 


would not the Court have enforced a ſtrie execution of the 
conveyance, ſuch as might not have left it in the power cf 
the truſtee preſently to defeat it? It is apparently the in. 
tent of the teſtator, that the lands in SA ſhould go to 
his nephew for life only; that after failure of his children 
and their iſſues, it ſhould go to the charities ſpecified in the 
will; that the nephew ſhould not defeat them; that on hs 
refuſal to declare the truils, he ſhould loſe all the benefit 
given him by the will; would the Court then have enable. 


Lun immediately to have defeated them? No ſurely, the, 
eu 
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would have put it out of his power to do ſo. The ſub- 
ſequent uſes, iruſts and bequeſts in the will are only ſpe ci- 
kcations of the ſpecial uſes and truſts the teſtator defired o 
have perpetuated and take effe@ ; and therefore the convey- 
ance or declaration of the truſt muſt have been directed in 
ſuch manner as that they might take effect; it was to be 
done in ſuch manner as the truſtees ſhould reaſonably thirk 
fit and require; would it have been reaſonable to require 
ſuch a conveyance as might immediately have been de- 
ſeated, and the truſtees barred of the eſtate and intereſt in- 


tended them? The conveyance in this caſe muſt have been 


directed agreeably to what would have been done in the 
caſe of marriage articles. And the utmoſt that could have 
been aſked from the words, after the death of my nephew 
Tho. Sutton, without iſſue male of his body begotten, or after 
the death of ſuch iſſue male, would have been, that an eſtate 
ſhould be limited to any other ſons the teſtator ſhould have, 
in the ſame manner as it was given by the will to his firſt 
and ſecond ſon, not that it ſhould be limited to him and 
the heirs male of his body, ſo as to defeat all ſubſequent 
limitations. | 

That this is now the conſtant method of courts of equi- 
ty in the execution of conveyances upon marriage articles 
or other agreements; the caſe of Trevar and Trevor was 
ſolemnly debated and conſidered, and afterwards affirmed 
in the Houſe of Lords. There the maſter of the rolls, 
Sir John Trevor, had agreed by marriage articles to ſettle 
an eſtate on himſelf for life, then to his wife for life, then 
to the iſſue male of his body by ſuch wife; and in caſe no 
ſettlement was made in two years after the marriage, the 
perſons ſeiſed ſhould ſtand ſeiſed to the ſame uſes ; after the 
wo years he ſuffered a recovery, and diſpoſed of the eſtate 


[432] 


by will; but all was ſet afide, and the conſtruction made 


was, that the articles ſhould have been executed ſo as not 
to have enabled the maſter of the rolls to defeat the children 
of the marriage. And although it was inſiſted, that by the 
covenant to ſtand ſeiſed the eſtate was now executed to the 
limitations as expreſſed in the articles, it was held that 
ought to make an alteration. 

So in the caſe of Papilion and Bois determined by the 
maſter of the rolls, and after agreed to by the Lord Chan- 
cellor, it was directed, that where a perſon deviſed monies 
to be laid out in the purchaſe of lands, to be ſettled upon 
A. for life, and after to the heirs male of the body of A. 

| it 
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it was held, that ſuch ſettlement ſhould be made as might 
effectually ſecure the eſtate for the benefit oſ the ſeveral 
iſſues of A. But by many caſes of like nature in Coutts of 
equity, it ſeems to be juſt, that where conveyances are to 
be carried into execution purſuant to the direQion of ar. 
ticles or a laſt will, the ſame ſhould be executed in ſuch 
manner as may ſecure to every one the eſtate or benefit in- 
tended him, if it may be done conſiſtent with the rules of 
law, and not executed in ſuch a way as will enable one per- 
ſon to defeat the eſtate of another, if it can be properly 
prevented. And ſuch execution as would have been de- 
creed againſt the nephew. if living, or if the information 
had been exhibited in twelve months/after the teſtator's de- 
ceaſe, the ſame ought to be executed by his repreſentatives 
now; and whatever the truſtee hath dene to prevent it, is 
contrary to the duty of a truſtee. And therefore the Court 
declared, that the common recovery ſuffered by Tho. Sut. 
ton the nephew, of the eſtate in the county of Suffo'k, and 
the deed leading the uſes of it, were a breach of truft, and 
ought to be ſet aſide; and that the heir and the deviſees 
ſho: Id join in executing a conveyance to the truſtees named 
in the will, or ſuch others as ſhould be appointed truſtees 
according to the direction of the will, upon the uſes and 
truſt« not yet determined which were mentioned in the will; 
[433] that they ſhould likewiſe deliver poſſeſſion, aud account for 
the profits they had reſpectively received ſince the relators 
were intitled , and that the bill ſhould be retained for a year, 
and either ſide at liberty to try the title at law, for that 
part which was not the tiuſt- eſtate, and then reſort to the 
Court for further directions, and that the plaintiffs ſhould 
have their coſts, - | 


Caſe 201 Attorney General and Elizabeth White, executr.x 
of James White. In Scacc.' 


Tf the king's | | | 

debtor — INFORMATION of debt was exhibited Trin. 29 June 
pier i 12 Geo. 2. againſt tre defendant for 1140). for the du- 
3 ties of 600 gallons of brandy imported by her teſtator 10 
2g1inſt his Feb. preceding, On mil debet pleaded, the jury find the 
eee * teſtator imported theſe brandies in the years 1710 and 1720, 
For debts in caſks containing but 12 gallons each, and that he befcre 
due to the the duties paid, which came to 11401. died 20 Feb. 1725. 


% ng, fee having made his will and his wife, the defendant, executr . 
2 lalſl. 198. On 
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On this verdict it was inſiſted on behalf of the defendant, : Toft. 136. 
that ſince by ſtatute 4 & 5 M. 5. S. 8. the importation of 25 __ = 
brandy in ſmall veſſels and caſks not containing each 60 , Fits. 1 
gallons at leaſt was prohibited on pain of forfeiting the ſaid 37. | 
brandy or value thereof, &c. the King ought in this caſe * Roll. abr. 
to have ſued for the forfeiture, and not by way of debt for 2 8 
the duties or cuſtoms, which would have been payable in | 
caſe the brandy had been fairly imported, 

At leaſt the duty in this caſe aro ex dilefo from the 
vnlawful importing of the brandy in ſmall caſks, however 
the King might have diſpenſed with the forfeiture, and de- 
manded the duty againſt the teſtator, he cannot do ſo to 
charge the executrix, againſt whom in this caſe debt is not 
maintainable. | . 

And it was argued by Mr. WarD and Mr. Boorre 
counſel for the defendant, that where goods were abſolutely 
prohibited to be imported, the importation occaſioned a 
forfeiture of the goods, which.the King could not diſpenſe 
with; that there was a wide difference between goods. on [434] 
which a duty was laid, and a forfeiture given as a penalty 
for non-payment of the duty, and goods that were prohi- 


mne RT 3 


and * 
= if 8 
r,? 
1 


bited to be imported, and forfeited in caſe they were ſo, tf 

In the firſt caſe it was not much controverted but that the 1 

King might waive the penalty and accept of the duty, and 1 | 
1 


if they were carried into the Cuſtom-houſe, the duties 
might there be accepted, but if prohibited goods were 
carried to the Cuſtom-houſe, the forfeiture ſtill conti- 
nued. | | Li 
When goods are prohibited the intent of the law is, That 
no duty ſhould be paid for them becauſe they are not to be 
imported at all; but if upon the importation a duty may be 
accepted inſtead of the forfeiture, the importation would 
4 3 and the intent of the law-makers de- 
eated, 

But in caſe the King could diſpenſe with the forfeiture 
and take the duty, he ought to make his election to do ſo 
in the life of the party, otherwiſe it would be highly incon- 
ventent; for as the King's debt muſt firſt be ſatisfied, it 
may happen after a merchant has been dead 20 or 30 years, 
and his executor had adminiſtered, paid all his debts, and 
ſſpoſed of all his aſſets, a claim might be ſet up for duties 
upon goods imported which the executor has no know- 
wee of, and can make no defence againſt, and every 
"ng turned round, or the executor ruined on pretence of 
i devaflavit, * 

The 
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The proceeding by way of information-for debt in the 
caſe of the Crown was introduced by Sir Eb wWARD Nox. 
THEY, when Attorney General; for before the informs- 
tions uſed to be founded upon the ſtatute ; but if ſuch pro- 
ceedings be likewiſe carried on in the ca'e of the executors 
it muſt be much more miſchievous, eſpecially in caſes af 
this nature, where the matter charged is a perſonal tort 
done by the importer, whoſe offence dies with his perſon; 
and therefore in all caſes of penalty, forfeiture by wrong 
committed or done by any, no action lies for it againſ his 
executor. Action lies not againſt executors on ſtat. 1 &2 
Edw. 6. 13. for not ſetting out tithes. 
5 [435] So if the tenant be amerced in the manor court, and di: 
nw 865. before it be levied, the amerciament is loſt. 8 Co. 41.4 
Moor 8g. Andr. 47. 3 Com. Dig. 174, 175. 
1 43, Debt lies not againſt executors where the teſtator might 
9 Rep 85, Wage his law. | 
Bo. Exec. Nor upon an award made upon a ſubmiſſion by the te. 
FEAR NE ſtator to a reference, although the award be in writing 
B mw And no inſtance or precedent can be ſhewn, where ſuch 
924+ an information was maintable againſt an executor. 
ATTORNEY and SoL1ciroR GENERAL e contra ir ff. 
ed, that the ſtatute 12 Car. 2. ca. 12. grants to the King 
the duties of tunnage and poundage, viz. ſo much per to! 
on all wines imported; &c. ſo that it is a duty for which ihe 
King may have debt, and the ſubſequent acts which aug: 
ment the duty are worded in the ſame manner, Stat. 48 
s W. & M. 5. for further ſupply, &c. gives and grants d 
the King, the additional rates, impoſitions, duties, v2. for 
every gallon of brandy imported, &c. two ſhillings. Nos 
wherever the common law or cuftom creates a duty, d® 
lies for it; per Hale, Hard. 486. And it muſt be the ſame 
where an act of parliament creates the duty, when a ſtatult 
enacts any thing for the advantage of another, the perſot 
will have a remedy given him. by the ſame ſtatute; 
Hor C. J. Mod. Ca. 26. Thus on ftat. 28 Fliz. 4." 
Selk. 331. ſheriff may have debt for his fees. Mod 853. 1 dil 
$33- 209. and on ſtatute 2 & 3 Edw. 6. 14. for not ſettin? ct 
© 17» tithes ; on ſtat. 14 H. 8. 5. for the practice of phyſck! 
Poph. 173. Lenden without licence, though no ſuch action is exprelj 
given. | | 3 
But it was chiefly objected, that by the proviſo in (ut, 
4&5 W. & MI. 5. S. g. if brandy be imported in ab 
under 60 gallons each, it is forfeited, and then the my 
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is not to be maintained for the duty. To which it was 
anſwered by Mr. Attorney, that this prohibitory clauſe does 
not extinguiſh the duty, but the King may take advantage 
of either as he pleaſes. It will not be ſaid, becauſe by 
ſtat. 1 Anne 14. it is enacted, if any import or land goods, 
c. before duty paid or ſecured, or be aiding, &c. he ſhall 
forfeit the goods and double the value, that therefore the 
King can have no remedy for the duties. And what diffe- 
rence, when ſuch forfeiture is given in the ſam̃e or ſome 


make his election in the life of the party, no caſe is cited 
to warrant it; in debt or aſſumpſit the executor may elect 
either, as well as the teſtator. 

Halt cited 2 Mod. 128. which ſaith, if in an act of 


gives a penalty, an information lies on the 3 | 
clauſe, and the party may decline to proceed for the penal- 

ty. 1 Rol. Rep. 383. Debt was brought by the farmers 

of the cuſtoms on ſtat. 1 Jac. cap. 33. for the duty of 

poundage for goods landed without paying the cuſtoms z ſo 

upon this very ſtatute 4 & 5 W. & M. 5. it hath been 
rin held in this Court that debt lies for the duties. 

1 Chamberlain and Hobbs, 

And again Doe qui tam ver. Cooper, 2, Geo. 


money becomes due by contract or agreement with the {7 

ts 10 p 1 1 p . 3 oll, 930. 

* teſtator, an action is maintainable on ſuch contract againſt Hob. 138. 

Noe he executor, unleſs where the teſtator could wage his law; Ante 25 | 
} * a * 9 0. 9. 

et ſo where the money grows due upon a default or miſde Pad 


&, Offic. Ex. 161. 


{rator for any perſonal wrong or injury to the perſon, lands, 
er goods of another, as treſpaſs, battery, falſe impriſon- 
ment, waſte, &c. 
Nor upon a ſtatute which gives remedy by debt againſt 
the teſtator himſelf for his miſdemeanour, as debt for an 
lcape, for not ſetting out tithes, &c. 41 Aff, 15, Dyer 
3:2. 2 Inſt, 382, 650. Off. Ex. 183. 

But 


[436] 


other act? And as to what was ſaid that the King ſhould - 


parliament there be a prohibitory clauſe, and another which 


As to the ſecond point, on which the moſt ſtreſs ſeems Cath. 113, 
to be laid, it muſt be admitted that in all caſes where 27 Hen. 8 


meanour, if reduced to a certainty by a matter of re- Com. 183, 
cord, &c. as for iſſues forfeited by the teſtator, or fine on *- | 
tim by juſtices at Weſtminſter, afſizes quarter ſeſſions, Þ'* **: 

commiſſioners of ſewers, bankrupts or ſtewards of leets, 106. : 


act. 


li is true no action lies againſt an executor or admini- Co. Lit. 
209. 


4371 
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But the law gives further remedy againſt executors in 
the caſe of the crown than in the caſe of a common per. 
ſon ; for as by the common law the King had remedy fo 
any thing due to him againſt the perſon, land and good 
of his debtor, 2 Inſt. 19. Godb. 290, &c. ſo if his debtor 
died, he might purſue remedy againſt his heir or executor, 

2 Rol. Abr. 156, 162. And he might oblige the executor 
to give ſecurity for the king's debt before he adminiſtered, 
2 Roll. 158. S. 2. 45. So the King might have remedy 
againſt the executor for debt on ſimp'e contract, for the 
executor could not wage his law againſt the crown, Co. 
Lit. 295. 9 Co. 88, Plowd. Com. 183. a. Bro. AQ 
Sur le Caſe, 105. | 

So by the King, account lay againſt the executor of hi 

- "accountant, though not in the cafe of a common perſon 
for want of privity, till the flatute 4 & 5 Anne 16. R. 11 
Co. go. 2 Roll. 161. 

So where the teſtator was chargeable only to the King 
as an intruder, treſpaſſor for waſte, or other matter that 
is of profit or value, although not for a mere perſora 
wrong. Sav. 40. | 

So for the duty of priſage wines, per 3 Inſt, 3 Bull. 
1. Ad. 26. 1 Roll. 135. 725 

1 Roll. abr. And as to the inconvenience to executors or admini- 

927. ſtrators, in caſe an information be brought againſt then 

ö after ti ev have paid away all their aſſets to ſatisfy oth 

274. debts, it ſeems not greater than what in all caſes the 
muſt ſubmit to, they muſt take the beſt care they can, 
not to pay debts of an inferior, before thoſe of a ſuperior 
nature. | 

[438] It is true the King muſt be firſt ſatisfied debts ch 
record, as judgments, ſtatutes, recognizances, and || 
would be a dw /lavit in the executor to pay other 
debts before him; ſo obligations to the King, for tit 

are of the nature of a ſtatute ſtaple, by ſtatute 33 

H. 8. 30. 1 And. 129, 80 debts for fines of * 
mercements in the King's Courts of Record. Of 

— Ex. 194. 

Pik. 260. But debts due to the King which are not of tecot 
ſeem not neceſſary to be ſatisfied before debts due b 
other perſons, where there is no notice given of !it 
King's debt; as where money is due to the King fi 


wood, tin, eſtrays, &c. or for amercements in _ 
| . rod 
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baron or other Court not of record. Off. Ex. 191. 2 Roll. | | 


e, pl... So debt for arrears of rent from the Kings ' 
for leſſee. Off. Ex. 193. Or due to a perſon attaint or out- l 
ok lawed, if not found by office. Off. Ex. 192. So if 

is in debt on a bond the defendant be outlawed before ju 


ment till actual ſeiſure, this debt need not be firſt paid. 
1 Salk, 8, Or if debt be aſſigned to the King. e 


5 . 2 : 
And by the opinion of three Barons, judgment was 
given for the King. | | 
THOMPSON contra. 


OR 


DE 


[439] 25 
Term. Sanct. Mich. 
7 Geo. 2. In Scacc. 
Caſe 202 Lord Viſcount Falkland and Phipps. 
EY af- CTION of Scanda/um magnatum brought by Luciu | 
ter the uni- Charles Lord Viſcount Fallland againſt Natharie | 


ee an Phipps, butcher, as one of the peers of Great Britain, fo 
an action of theſe words, Go fetch your Lord out, G—4 D hin, | 
Scandalum quill kill him, he is a villain and a villainous rogue, and for 
Magaatum- other words, He is a ſcrub and ſcoundrel, to the damage of 


goool. Defendant pleads Not guilty. Verdict for plaintif, 
A woman damage 5ol. 


noble by But it was inſiſted on the trial, and reſerved for conſider- 
3 my ation, that the plaintiff ought to prove himſelf a peer. 9 
this aQtion. non allocatur ; for the plaintiff in his declaration gives him- 
Cromp. Ju- ſelf that denomination, Lord Viſcount Falkland, one of the 
OW peers of Great Britain, and if he was not ſo, the defendant 
ſhould have pleaded the miſnomer, but by the plea in bu 
he admits the plaintiff to be what he calls himſelf. 
2. That the plaintiff being only a peer of Scotland wa 
not intitled to an action of ſcanda/um magnatum on the ſtatute 
2. R. 2. 5. unleſs he had been a peer of parliament, for 
the proceedings of actions of this nature are Vocem & loan 

in parliamento haben”. Fid. Ent. 93, 74. 
| Sed non allocatur; for by the ſtatute of union 5 Anrzd. 
[440] Art. 23. All peers of Scotland after the union ſhall be peen 
of Great Britain, and have rank and precedency, &c. be 
cum 439. tried, & c. and enjoy all privileges of peers as fully as the 
peers of England now do, or hereafter may enjoy, exceſt 
the right and privilege of ſitting in the houſe of Lords ard 
the privileges depending thereon, and particularly the rig 

of ſitting upon the trial of peers. 

Now the flatute 2 R. 2. 5. or 12 R. 2. 11. does 10 
confine the remedy thereby given for ſpeaking falſe ay” 
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lies or other ſalſe things, to words ſpoken only againſt the, 

peers of parliament, but extends to falſe words againſt other 

nobles or great men of the realm, and therefore when the 

peers of Scotland are by act of parliament made peers of 

Eng/and or Great Britain, they are nobles of the realm. 

There was no viſcount at the time of the ſtatute 2 R. 2. the 2 rol 
firſt viſcount being John Beaumont who was created viſcount 565, 
18 H. 6. yet when created noble, though by a new title, he 

was intitled to his action on this ſtatute. | 1 
And though ſome precedents may add, Vecem & locum in on which 
par liamento haben', this is not neceſſary for the maintenance | Pm 
of the action, and the ſeveral precedents omit them, as brought, ire 
Hern. pl. 200, 201. 2 Bro. 16. Brownl. R. 21. So Cromp. Ju- 


Vid, Ent. 61, 72. — X27 


Cro. El. 1. 67. Moor 142, 686. 4 Co. 16. 2 Show. sog. 12. Co. 132. 2 Sid. 21, 233. 
Freem. 49, 220. 1 Lev, 148, 277. 2 Keb. 537, 813. Mod. 232. 2 Mod. 131, 160. 4 


i 


Bro. Abr. 406. 1 Leon. 336. 


Caſe of K-nnet Lord Duffus. In the Houſe of Lords. Caſe 20 3 


BY ſtat. 1 Geo. 42. it was enacted, That whereas hen te 
George Earl of Mariſchall, Kennet Lord Duffus, and legiſlature 
ſeveral others to the number of 50. did on or before 13 Puts terms 
Nov. 1715 in a traiterous manner levy war, &c. and are finger. >= 
fled to avoid proſecution, &c. if they render not themſelves iaferior 
to one of his majeſty's juſtices of the peace on or before the court can 
laft day of June 1716, every of them not rendering himſelf ther teme 
35 aforeſaid, ſhall from the ſaid 13th day of Nov. 1715 te be an e- 
ſtand = be r attained of high treaſon, &c. quivalent. 
15 May 1716, Lord Duffus wrote to Sir Cyril ij yche, de- 
firing to throw himſelf at 15 majeſty's feet, 65. * a 419 
viſit to him for that purpoſe z and did ſo at Hamburgh, where 
dir Cyril was then reſident as a public miniſter for the king. 
2 June 1716, he ſet out for England by ſhip from 
and came to Hamburgh, where on the 29th day of June he 
vas ſeiſed and taken into cuſtody about o' clock in the 
evening, and was after ſent into England, and committed to 
the Tower, but pardoned by king hives ; ; 
Upon this caſe Lord Duffus petitioned the. king, who re- 
ſerred it to the houſe of Lords, that his peerage might be al- 
lowed. And it was inſiſted by his counſel at the bar of the 
houſe of Lords, that Kennet Lord Duffus his father was not 
atanted by this act of parliament, ſince he was minded to 
males himſelf, and coming into England for that purpoſe, 
ut was prevented by the king's miniſter abroad, who 
ſeiſed 


— 
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ſeiſed and detained him at Hamburgh, from whence he vu 
ready to ſet ſail for England in order to render himſelf there 
to a juſtice of peace according to the direction of the ac 
parliament, . ES iv 

That he had an intention to render himſelf according to 
the act, appears by his application to the king's miniſter 
for that purpoſe the 15th of May; and accordingly he a 
out the 2d of June 1716, in order to come to England, and? 
was got as far as Hamburgh in his journey, till he was ſeiſed 
by the king's miniſter there; which was the ſame as if be 
had been taken into cuſtody by the king himſelf, whereby 
his render was prevented, and made impoſſible by the 4 
of the crown, of which no advantage ought to be taken, 

And by law it was urged, it is a ſufficient performance 
of a condition if it be performed in ſubſtance, although 
every circumſtance is not purſued; and in this caſe, ak 
though he could not render himſelf to a juſtice of peace; 
yet he had rendered himſelf to one of the king's miniſten, 1 
and was after ſent over, and might have been tried, which 
was all the deſign and end of the act of parliament; and} 
conſcquently the ſubſtance of the condition required by the 
act of parliament being compl:ed with, it was ſufficient to 
prevent the attainder from taking effe&t. Suppoſe he had 
rendered himſelf to one lately put out of the commiſſiongty 
the peace, of which he had received no notice, would ndt 
the act have been ſufficiently complied with? And may 
other caſes might be put, where it would be extremely hardy 
the party ſhould not be cxcuſed, ſince it would be equi 
lent to a literal performance of the condition. 

Secondly, It was ſaid, that in all caſes where the conds 
tion becomes impoſſible to be performed by the act of God 
or of the law, or by the act of the king, or perſon on 
whoſe behalf the condition was made, the condition is di 
penſed with, and need not be performed: And therefore in} 
this caſe, when the Lord Duffus was taken into cuſtody by 
the king's miniſter, which was the a@ of the king, it was} 
impoſſible for him to come into England, and render him 
ſelf to a juſtice of peace. | | 

And it being objected, that his intention to render him. 
ſelf was not very evident, ſince his application by letter % 
Sir Cyril Wyche at Hamburgh was the 15th of May, but be, 
took not ſhip till the ad of June, and was no farther this 
Hamburgh on the 29th of June, whence it was from ths 


evening of that day impoſſible to come into England — 
| eno 
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enough to render himſelf to a juſtice of peace on the laſt of 


June, which was the next day; a witneſs was produced, 


who ſaid it was poſſible to come from Hamburgh to Eng- 
land in the time, ſince it was but — leagues, and with a 
good wind a perſon might ſail — leagues in an hour. 

But taking it for granted, that the Lord Duffus meant to 
render himſelf, and might come from Hamburgh to Englund 
time enough, yet there being a poſitive act of parliament, 
which made every perſon attaint that did not render to a 
juſtice of peace by ſuch a day, it muſt be ſtrictly complied 
with, and the non performance could not be diſpenſed with 
by any inferior judge or court, or by any authority but 
that which made the act of parliament. . 

And this matter of law was referred to the opinion of the 
judges preſent, who were the chief juſtice EYRE and myſelf, 
and we were of opinion, that this was not a compliance 
with the a& of parliament, nor could any inferior court, if 
the Lord Duffus had been arraigned before them, conſtrue 
it ſo to be; tor all he could ſay for himſelf had been, that 
he had ſurrendered himſelf according to the act; which 
fact, if it had come to be tried, muſt have been determined 
by a jury, who upon evidenee could not juſtly ſay, that he 
dd render himſelf to a juſtice of peace as the act directs ; 
or if they had found the matter ſpecially, the court could 
not adjudge it to be a render according to the intent of the 
at; for the legiſlature may put upon an offender what 
zerms it pleaſes, nor can an inferior court hold any other 
terms to be equivalent to them; that muſt be the ac cf 
the legiſlature itſelf. | | 

And I mentioned the caſe M. 8 H. 4. 12. which was 
this: Sir T homas Brooks coming to the parliament 5 H. 4. 
one John Savage fell upon Richard Chedder his ſervant, who 
was attending him, and having grievouſly wounded him he 
fled, upon which de adviſamento procerum ad requiſitionem 
communitat” ordinatum fuit 18 Mart” in ditto paritaments, 
that proclamation ſhould be made at the place where the 
lat was done, and if John Savage did not render himſelf 
to the juſtice of the king's bench within a quarter of a 
year after, he ſhould be convicted of the offence, and pay 
Guble damages to the party. | 

Proclamation was made in Eaſter Term 5 II. 4. and 
de not rendering himſelf within the time, a capias was 

iwaded againſt Savage returnable M. 6 H. 4. and he not 
paring Chedder ſued for _ double damages ; and Savage 
| C in 


4431 
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in bar ſaid, that he had rendered himſelf to the king at 
P:mfret within the time, in the preſence of the biſhop of 
Ey then Lord Chancellor; and the king committed him to 
| the cuſtody of the Duke of Lancaſter Lord Steward, where- 0 
[444] by he nous not render himſelf to the juſtice of the king's 
bench; but the court ſaid, the order 'of the parliament 
could not be varied by any inferior court, therefore his ſur. 
render of himſelf to the king, ſince he did not render him- 
ſelf to the jultice, as the proclamation required, was of no 
avail. | | 
|  TarLnor Lord Cha ncellor, and Lord HarDwick, ap- 
proved the opinion, and the Lords rejected the petition, 


Caſe 204 Caſe of John Pitt, Eſq In Serjeants Inn. 


How far 

83 THE caſe referred to the conſideration of the judges aſ- 
after diff ſembled at Serjeants-Inn was thus: Fohn Pitt was bur- 
dera geſs in parliament for the borough of Camel ford, and 17 
Sec for he May 1734, the parliament was prorogued by the king to 
privilege of the — of June next, and the enſuing day, viz. 18 May, 
Lord #21 jt was diſſolved by proclamation. : 
8 1. The firſt queſtion was, if Jon Pitt was intitled to 
St l. 222, the privilege after the diſſolution? And it was agreed by 
253. Dyer all the judges, that members of parliament have title to the 
F = ' ** privilege eundo, morando & redeunds. Appendix to Reg. 1. 
Mod. 66. A writ for the abbot of Malton againſt thoſe who had arreſt- 
Bo Frg. ed him in his return home, recited, that whereas the no- 
ary bles in going to parliament and ſtaving there, and returning 
Scoh-I's from thence, &c. A citizen of Exeter being condemned on 
memor 88, ſeveral informations in the Exchequer during the ſeſſions of 
Ns parliament, 17 Ed. 4. an act was made, that he ſhould 
Jour. 414. have as many Superſecdeas's till he ſhould come home. Ct. 
Finch. 385. Records 704. it was ſaid, that the commons claim privilege 
A p.c forty days before and forty days after every ſeſſion; but 
38 aLord the commons never have aſcertained the time of their pri- 
„land vilege. 

bean Although it was declared by the Chancellor upon conſul 
Engiand, tation of the Lords, that peers have only "any days be- 
Co. Lu, fore and after each ſeſſion, and that their privilege com. 
156. 2 Inſt. mences fiom the date of the writ of ſummons. 2 Lev: 72 
45. 3 laſt. 


30. So the privilege of a burgeſs begins but at his _—_ 
| 0 


d 
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for if he be arreſted before, he ſhall not have privilege. [4451 
0. 340. | 
. queſtion, How long the privilege continued? It 
was ſaid, that the Lords have determined their privilege to 
have continuance for twenty days before the beginning, and 
twenty aſter the ending of the ſeſſion; but the commons 
claim forty days. 2 Lev. 72. as before. 
But all the judges ſeemed to think that the commons 
ought to have a reaſonable time before and after the ſeſſion, 
but what time was reaſonable never had been by them ex- 
preſly determined; yet this arreſt ſeemed too haſty, and 
within the time that ought to be allowed for his return. 
The third queſtion was, How advantage ſhall be taken of 
the privilege ? And it appeared to ſeveral, that he-oughtto 
plead, or at leaſt to ſue a writ of privilege, before the court 
can take notice that he is intitled to it. But after conſider- 
ation, it was agreed by ten judges, that although a writ of 1 PEER 
privilege was more proper before ſtat. 12 & 13 W. 3. c. 281 
13. § 1. yet after this ſtatute no plea of privilege could be 11 Geo. a. 
well pleaded, for ſuch plea concludes i curia cogneſcere q 18 


velit. 0. 3. es. 


4 . Where» 
But by this act it was enacted, that if any have cauſe of b 220 fa 


action againſt any of the knights, citizens or burgeſſes, or 8'ven te 


other perſon intitled to privilege of parliament, he may r- 


g 22% y- gainſt per- 
proſecute, & c. by ſummons and diſtreſs infinite, or by ſons privi- 


original bill and ſummons, as attachment and diſtreſs infi- lesed dur- 


nite, &c. provided the act extend not to ſubje& the perſon the ft 


2 *. a : ting of par- 
of any intitled to privilege cf parliament to be arreſted du- liament. 


ring the time of privilege ; and therefore no plea can be to 
the ſuit, but only to the manner of proceeding ; but a plea «+ 
was never known to proceſs, for irregularity of the proceſs 
1s aided by appearance of the party, and each plea ſhall go 
to * or action as to a bill or plaint; but the bill here 
is well. ä l 
And therefore being only an irregularity againſt this ac [4461 
(which is a public act and expreſly provides, That no per- | 
ſon intitled, & e. be arreſted during time of privilege) it 
ſeems reaſonable that it ſhall be remedied by the court upon 
motion, and due proof of the fa& by affidavit, as if one ar- 
reſted the ſervant of an ambaſſador Contrary to the ſtatute 
7 Ann, or upon a Sunday againſt the ſtatute 29 Car. or in 
other caſes of privilege, as when a juror or witneſs, or the 
plaintiff himſelf be arreffed in going to, or returning from 
the court, which are all diſcharged upon motion; and by 
| Lord 
Ce 2 
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Lord Harwick Chief Juſtice, writ of privilege was not 
here uſualy only where privilege was pleaded. 


Caſe 205 Dame Dorothy Blunt and Japhet Crook and Tho- 
mas Hawkins. Before the delegates, 


| Where per- O appeal to delegates the caſe was, That John How- 

3 kins made his will in favour of appellant his niece, 
with what and after made another will, as pretended, in favour of 
two dele- .Faphet Crook and Thomas Hawkins, and a libel was exhibited 
ee jp to diſcover the fraudulent contrivances of Crook to obtain 
ariir, tuch the laſt, and to ſet it aſide and eſtabliſh the firſt will. Crook 
as ſctting made evaſive and inſufficient anſwer, to which exceptions 


33 were taken, but over- ruled by the judge of prerogative 
matter may court, and thereon an appeal to the, delegates: 
be brought The delegates reverſe the former decree, and retain the 
2 cauſe, and order Crook to anſwer de novo, who puts in ano- 
tion of the ther evaſive anſwer, upon which the appellant, before fight 
- condele= of any depoſitions, gives in further allegations to explain 
Es facts Crook had not clearly anſwered, and containing faQs 
diſcovered pending the ſuit, In Trinity Term theſe alle- 
gations were rejected by two of the delegates at Doclari- 
Commons, on which the appellant applied that the matter be 
/ reheard before all the delegates. 

[447] But it was objected, that no ſuch rehearing was ever al. 
lowed; that the delegates are all in equal authority, and 
their meetings at Doctors-Commons makes as much a ſeſ- 
ſion as at Serjeants-Inn, and the other delegates thight have 
been preſent if they had pleaſed. That by the commiſſion 

| the- delegates are authoriſed ſo that in a#is ordinariis duo, 
in ſententid definitiv quinque concurrant, ſo that the deter- 
mination* by two in this matter, which is an ordinary act, 
is final and concluſive. | 
On the other ſide it was inſiſted, and ſo determined by 
the delegates, that admitting generally two of the delegates 
may ſettle the allegations, upon which the proofs in the 
cauſe may be taken, and-this may be well, if all the par- 
ties acquieſce in what they think proper ; but if the parties 
are diſſatisfied with it, it will be hard to bind them down to 
what two ſhall determine, which would in its conſequences 
be to make them intire judges of the cauſe ; for if they fe- 


jected all the allegations one fide thought moſt material, - 
9 | othe 


De Term. S. Mich. 7 Geo. 2. 


other delegates could have no other evidence before them, 
on which they could form a judgment, but ſuch as the two 
delegates admitted. | 

t ſeems fitting therefore, that where the parties are diſ- 
fatisfied with what the two delegates have done, the mat- 
ter may be brought under the conſideration of the condele- 
gates, Which is not to bring an appeal or writ of error on 
their judgment, as 1s infinuated, before others that are but 
co-ordinate in authority with them ; but it may be better 
compared to a court's reviewing or reconſidering the act of 
one of themſelves, or their own act, as where matters of 
order or regularity are ſettled by a judge at his chamber, or 
in court, when but one or two there, it is frequent to draw 
it into examination again, when the court is full; and this 
may be more proper, where allegations are admitted, than 
when rejected improperly. | 
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Caſe 206 Ruſhworth and Maſon and others, Inhabitants of 
Coventry. Before the Delegates. 


Where ar- N appeal to the delegates, the caſe appeared to be, that 


| ticles inthe 16 July 1733, Fohn Ruſbworth was elected by the 


ſpiritual 
„. and common council of Coventry to be uſher of the 


declared grammar ſchool at Coventry ; but it being required by ca- 
dull, par- non 77. made Anno 1603, that none teach ſchool without 


ties may ſjcence from the biſhop of his dioceſe, 3 Oct. 1733, a ca- 


object bes , nn . : 
— Again Veat was entered with the regiſter of the biſhop againſt his 


originally. obtaining ſuch lieence. 
_ ſtat. 1 23 OR. the caveator, he that entered the caveat, was 
J.. © called to know what he had to object againſt the granting 
ſuch licence, and the proQors on each ſide exhibited their 
proxies in the conſiſtory court of the biſhop of Litchþie.d 
and Coventry. Hand for Ruſhworth the appellant, Fletcher 
for Geerge Maſon, Nath, A'ſop and W. Grove, three inha- 
bitants of Coventry, who prayed time to exhibit articles, 
and a day is aſſigned for that purpoſe. 
Oct. 26. Articles exhibited, but no title or head to them, 
and no prayer annexed. . 
6 Nov. Hand prays articles to be diſmiſſed, and day is 
given to conſider them. | 
[449] 20 Nov. four of the ſixteen articles admittted. 
Viz. The third, for ſoliciting the chaſtity of a woman. 
The 10th, That he was paſſionate and pulled his mo- 
ther out of bed. 
The 11th; That he beat his wife inhumanly after the 
ſacrament, &c. 7 I 
The 12th, That being vicar of Filongly be beat bis ſet- 
vant, &c. And 
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And the 13th Article, which was for exaQting ſubſcrip- 
tions, and abuſing his pariſhioners by ill language, threats, 
ſtriking, & c. ordered to he reformed. 

4th Dec. 19, Additional articles given in, which were 
admitted 11th Dec. hat 

Upon this Ruſbworth appeals to the court of the arches 
in querela nullitatis, for the four articles admitted, and prays 
that the 13th which was ordered to. be reformed ſhould be 
rejected. 

24th April, 1734, appeal conſidered and adjourned. 

-th May, Dr. Betteſworth dean of the arches, rejeQs the 
querela nullitatis, orders the head or title of the ax icles to 
be reformed, and the prayer to be extended, and the 13th 
to be farther reformed. . f 

From this ſentence of the dean of the arches the appeal 
is now to the delegates. 8 

It was inſiſted for the appellant by ſerjeant Birch, Doctor 
Andrew and Doctor Cottrell, 


1. That Maſon, Alſep and Grove, being inhabitants of [450] 


Ceventry are no proper perſons tõ complain of acts done by 
the corporate body, for they are concluded by their deter- 
mination, otherwiſe a minority may defeat an act of the 
majority. 

2. That it was improper to proceed in this manner, for 
upon the caveator's being ſummoned to ſhew what objeQi- 


on he had againſt the biſhop's giving a licence, they ſhould 


_ proceeded in a ſummary way not by way of libel and 
article. "LAY 

3* That on the appeal the court could not reform the 
Head of the articles, which is to make a new cauſe, nor ex- 
tend the prayer, which is to vary intirely the nature of the 
proceeding ; the proceeding was in a criminal way, it is 
now altered to a civil cauſe. | 

4. That if this could be done, it could not be after ſen- 
tence for the admiſſion of the articles. 

5. That the articles are foreign to the matter complain- 
ed of, which charge him with miſdemeanours in his ſpiri- 
tual ſunction of vicar, when the matter was only whether 
he ſhould have a licence to teach ſchool. 7 

6. It is not too late to inſiſt on this matter, for we ſay 
there was a nullity in the proceeding, which may be ob- 
eded at any time after an appeal allowed, and after thirty 
Jears, &c. | | 

And 


De Term. S. Trin. 8 Geo, 2, 


And all the articles and proceedings from the beginning 
were declared to be null, and the parties might obſed be. 
low originally, if they had any thing to object againſt the 
party's being licenced to teach ſchool as an uſher. - 


5 _ William Limbery and Samuel Maſon and Hen, 
+ ie Hyde. Before the Delegates, . 

A will ſuf- PON a commiſſion of review after an appeal to the 

«1p ha delegates where the ſentence below was affirmed, 


F nete the Caſe appeared to be this; Samuel Maſon made his wil 
will nota- dated 23 June 1729 marked letter A. whereby he deviſcd 
mow! ©. his real and perſonal eſtate, and made Maſon and Limbery 
ene of a his executors, and made a duplicate of it marked B. which 
fo:mer will, he left with Limbery one of his executors, and left likewiſe 
ee a letter with him, ſhewing where his perſonal eſtate was. 
tale is de- July 1730, Mr. Maſan told Hyde he had made his will, 
viſed accor- but not to his mind, but he would make a new one, and hi 
hoy \; fon executor, it he would accept of it. | 
frauds. Auguſt 17 o, Mr. Hyde telling him he had ſpoke to his 
Stat. 29. ſon, who would accept to be executor, he ſaid he would 
er. a. c. then go about it as ſoon as he could. : 
Ihe part of his former will in his own cuſtody marked A. 
he obliterates in many places and many lines together, and 
makes interlineations with his own hand, but did not tear 
off his'ſc +' or otherwiſe cancel it, but ſoon wrote over the 
paper C. D. F. with his own hand, which was in the main 
agreeable to the paper A. ſo blotted and interlined, but not 
exactly agreeable, there being ſome additions and alterations 
to what he had there interlined, and 25 Sept. 1730 told 
Hyde he had wrote his will with his own hand, and when he 
had finiſhed i: would ſhew it to him, but never did ſhew 
it him dying the 2d of O&. 1730, and leaving paper C. D. 
E. in looſe ſheets without being ſigned or ſealed by him, and 
had began a paper F. G. which ſeems as if intended to be 2 
duplicate of C. D. E. and under the paper C. D. E. was 
wrote by him in witneſs whereof I have hereto and a duplicale 
thereof ſet my hand and ſeal, though no hand or ſeal was put, 
nor duplicate wrote. 
On this caſe two points were made. 
[452] 1. Whether the paper C. D. E. was a good will, at leaſt 


as to the perſonal eſtate. i 
. . : 
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2. If not a will ſufficient to paſs the perſonal eſtate, if 


it amounted to a good revocation of the firſt will, ſo that 


he died inteſtate. ; | He 85 
And it was inſiſted, that it was a good will. of the per- 


ſonal eſtate, which needs not the ſame ſolemnities that are 


requiſite to a will of the land, it need not be ſealed, it needs 
10 witneſſes, if the teſtator write it for his will it is ſuffi- 
cient, In the caſe of Vorlich and Pellet, Anno 1111, Ma- 
) Pallet ſent for a perſon to make her will, gave him in- 
irutions to do ſo, when he had wrote it he read it to her, 
ſhe approved it, declared it to be her laſt will, ſent for wit- 
neſſes to ſee her execute it, ſigned and ſealed was written, 
but ſhe died before any other execution, yet it was held 3 
good will, for though the firſt ſentence for it was reverſed 
upon an appeal, yet it was afterwards affirmed before the 
delegates, a 

So in the caſe of Wright and Walthoe, three teſtamenta- 
ry ſchedules, whereof one was without date, the ſecond 
was wrote in witneſs, but no witneſs, the third concluded 
abruptly, yet being wrote by Richard Helman, they were de- 
clared to be his will, March 1710. 

So in the caſe of Loveday and Claridge 1730, Laveday in- 
tending to make his will, pulled a paper out of his pocket, 
wrote down ſome things with ink, fome with a pencil, and 
though it had no concluſion, but appeared to be a draught 
he intended after to finiſh, for it was not ſigned, but had at 
the end a calculation of his effects, an account of his tea-ta- 
de, and an order to pay to Sir — Hankey a dividend of 
ſtocks, yet it was held a will. | 

do in a caſe, where the teſtator gave inſtructions to 
make his will of his real and perſonal eſtate, and when it 
vas brought to him he made ſeveral alterations, and then 


lound in his ſtudy, though not ſigned or ſealed, was held a 
good will, It is true, the firſt ſentence was, that he died 
Inteſtate; but that was reverſed by the delegates 18 July 
1704. 
— in Sid. 304. a will was held good, although in looſe 
tets. 
0 in the caſe of Brown and Heath and Pocklington, 1721. 
a will of real and perſonal eſtate was prepared in order to 
executed, though ſeveral blanks in it, and the teſtator 


Perſonal eſtate. 


And 


wrote the whole over as altered with his own hand; this 


lied before execution; yet it was held a good will for the 
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Cowp. 52. 


was held in Sir Edward Seymour's caſe, who died 18 Feb. 


[454] 


of it; and the next day told his phyſician, he was hotin 
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And though more was intended to be done, yet it ſhal 
ſtand good for what is done; as in Butler and Baker's caſe, 
3 Co. 25. Ita will be part writ in the teſtator's life, though 
more was intended to be written, it ſhall be good as far az 
was writ. | RI TW 

Then as to the ſecond point, it was inſiſted, that this pa- 
per C. D. E. whether a ſubſiſting will or not, was a revo- 
cation of the former will A. If it was a good will, there 
could be no doubt but it was a revocation ; but if not ſuf- 
ficient to ſubſtantiate the deviſe, yet it might be ſufficient 
to revoke the former. A teſtamentary wall is ſufficient to 
revoke a will ſolemly executed, though it hath rot the like 
ſelemnities, Vinius, I. 2. tit. 17. S. 7. fo. 379, 380. 

By the ſtatute 29 Car. 2. ca. 3. A former will may be 
revoked by an obliteration made by the teſtator himſelf; 
and this is ſo ; the teſtator obliterated that part A. and the 
cancelling of one part is a cancelling of the duplicate; ſo it 


1708. alittle before his death he ſent for his will out of his 
ſcrutore in the preſence of ſeveral perſons, cancelled it 
and ſaid, I cancel my will, and deſired them to bear witneſs 


his body, but eaſy at his heart, and this was looked vp- 
on as a ſufficient cancelling the other duplicate that he had 
not by him. | 

But on the other ſide it was argued, that the paper 
C. D. F. in this caſe did not amount to a will ſufficientto 
give the perſonal eſtate, nor did it amount to a revocation « 
the former will. 

It was agreed, that in caſe the will marked A. had beet 
compleatly cancelled, the duplicate had been thereby like- 
wiſe revoked. | | | 
lt was agreed by moſt, that the paper C. D. E. might 
have amounted to a good will of the perſonal eſtate, if there 
had been no former will (although judge PA x, one of the 
delegates, doubted of that.) But the matter now to be con. 
ſidered was, whether this paper, not being a compleat wil 
to paſs his eſtate, as it was intended to be, ſhould amount 
to a revocation of his former will, which was compleatl 
executed. And it was ſaid, that upon all the circumſtar 
ces of the caſe, it did not appear to be the intention of the 
teſtator to die inteſtate ; but being willing to make (c - 
alterations of his former will, he was preparing the drave 
of another ; but it ought not to be preſumed the por we 


— 
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deſigned by him totally to ceaſe, till his other was finiſhed. 


l There is no doubt but the teſtator by any willing direQly ' 
„ deſigned for that purpoſe, and executed as the ſtatute 29 
. Cat. 2. directs, or any cancelling, obliteration, & c. de- 


ſened merely to diſannul the former will, might have re- 
voked it without more, but he deſigns to do it by a new will; 
and unleſs ſuch writing be effectual to operate as a will, it 
ſhall not amount to a revocation, | 

And this was agreeable to the rules of the civil law, as 
yell as to the reſolutions at common law made ſince the ſta- 
ute of frauds. In the civil law the rule is laid down, tunc 
iu teſtamentum rumpitur cum poſterius per fectum eſt, L. a. 
f. de injuſtꝰ ruptur irrit” fac teſtament. . 

So Mantuan. | 

So Vinius. 

So Swinburn. 


* And Domat. 2 part, I. 3. 39. S. 5. Article 3. A firſt 
5 teſtament made in due form cannot be annulled by a ſecond, 
" unleſs the ſame be likewiſe made in due form. Vide Art. 


iſs li is true a will may be revoked by a military will, which 
(in ecquires not the ſolemnity in the execution that other wills 
op have, but is executed in ſuch due form as ſuch a kind of 
bad WY"! requires. | | | 


ſecond will, and ſigned it in the preſence of three witneſſes, 


cen ed by her, it was not a ſufficient writing to revoke her for- 
lle: wer will, although it had all that was required by ſtatute 
29 Car, 2. to a writing of a revocation of a will, 


night 
here . 3. Where a man having made and duly executed a will 2 


of his real and perſonal eſtate, had a mind to change a truſ- 
ee, and make ſome alterations, and for that intent ſent for 
i (crivener, gave him inſtructions for a new will, who drew 
p another will purſuant to them, read it over to the teſta- 
lor, it was approved and ſigned by him, and then he took 
the old will out of his pocket, tore the ſeal off from eight 
ſheets of it, but before he had torn off the ſeal from the gth 
laſt ſheet, the ſcrivener aſked what he did, the ſecond 
92s net yet perfected, and he died before it was ſo. And 
vs held that the laſt not being executed according to 
| the 


14551 


8o at common law in the caſe of Edlefton and Speak, 2 Carth. 35. 
W.& M. it was Teſolved that Anne Speak having made a _ 79. 
Mod. 
yet they not having atteſted it in her preſence, whereby it 258, Comb. 
was not a will ſufficient to diſpoſe her real eſtate, as intend- 56. Holt. 


do in the caſe of Hyde and Hyde, 6 Anne, Equi. Ca. 409. Rep. Cha | 


155. 
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definitive. That it was a prerogative not to be countenanced, being the growth of di 
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4455] the ſtatute 29 Car. 2. and conſequently not ſufficient u 
paſs his real eſtate, was no revocation of the former wil 
and though the ſeals were torn off from eight of the ſheen 
of the firſt will, in order to cancel it, yet that not being 
done with the intent of cancelling, unleſs the ſecond wil 
49, 1 P. Was good, ſhould not amount to a cancelling. | 

Will. 459. It is true the eccleſiaſtical court allowed the ſecond wil 
Ir was the to be good for the perſonal eſtate, which the chancelly 


intention 
that gover- could not controul. 


nee in this So in ihe caſe of Onyon and Tryers, H. 1716, Eg. C. 
dale. Cowp. 408. 2 Vern. 741. Teftator be,; a mind to alter the 


* d ſi . . * 
ord Nlaaf. truſtees to his former will, ordered it to be wrote over 


Celd's opi- ſigns it in the preſence of three witneſſes, then tears ſe 


wion in. _ from former will, but the ſecond not beiug atteſted in hi 
v. Gilbert. Preſence, it was held no revocation. | 


Coup. 63. The caſe of Burkit and Burkit, 2 Vari: 408. is to the 


wy A ſame effect; and all the delegates but one concurred intha 
344. Burr. opinion, whereby the ſentence of former delcgates was 


2412. 2515, firmed. 


NOTE, Granting cemmiſſions of review is mere matter of diſcretion in the crow, 
and by no meant a right ex debits juſticis reſiding in the ſubject. Such grants have ben 
rare at all times, and ef later years have been diſcountenanced to a degree that may be 
confidered an extinftien of the practice. In the laft commiſſion applied for Hg 
verſds Price the hiſtory and nature of the prerogative of granting commiſſions of eres 
was fully inquired into; and the court, in which Lord CAMBBDEN prefided, held iu 
fuch a rower was exerciſed by the ſovereigns of countries in which the civil and cin 
law were permitted to govern the tribunals either in whole or part, ſuch a power hig 
taken its riſe in the more corrupt ages of thoſe ſyſtems of juriſprudence, That this pov 
er having been antiently exerciſed in the ecelt fiaſtieal tribunals of England, by the Pope 
devolved of courſe to the crown, by virtue of the' ſtatutes, which transferred the ſapres 
macy at the time of the reformation ; at leaft that it had been ſo held upon 8: adjudged 
caſe, where it was brought in queſtion, though as Lord Cambden obſerved, upon very u 
fatisfafto;y grounds, as would hardly have led to ſuch a judgment, in later times, * 
g2inſt the poſitive language of ſtatutes which declare the ſentence ot the delegate: to 


and deſpotic times, and tending to introduce matter of favour into the regular admin 
tration of juſtice. Lord Camden added, that he thought it likely it would be the li 
application that ever would be made for a commiſſion of review; at leaft he would * 
ture to ſay, that ſuch an application would never be ſucceſsful,” In Ireland (Hil 
1791) in the cauſe of Eliza, Evans againft Lord Napier, the Lord Chancellor (FIT 
GIBBON) refuſed to report in favour of a commiſſion of review, on theſe grounds, ul 
petitioner Lord Napier, had no merits, and that there had been two concurring judgment 
againſt him. The Chansellor however held the right of the king to grant 4 comme 
of review as indubitable. 
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Ridings 1 July 4 Geo. 2. and upon another demiſe of 
v.. Illingworth. Upon not guilty a ſpecial verdift was 
und to the following effect: Robert Weild being ſeiſed in 
e of the lands in queſtion, by indenture 1 Nov. 6 Car. 1. 
n conſideration of his affection to his two daughters, Arne 
nd Mary, and to the intent that his tenements ſhould de- 
end to them, and continue in his blood and progeny, cove- 
nted to ſtand ſeiſed to the uſe of himſelf for life, and after 


9 1 deceaſe, to the uſe of the heirs male of his body; and 
aul of ſuch iſſue, to the uſe of Mary his younger 
ughter, and the iſſue of her body, for the term o ninety= 


ine years, from the time of the death of the ſaid Robert 
Viild; and in default of ſuch iſſue, and at the end of ſuch 
erm, to the uſe of Anne his eldeſt daughter, and the iſſue 


her body; and in default of ſuch iſſue, to the uſe of Helen 
1 1s other daughter, and the iſſue of her body; and in de- 
„, & c. to the uſe of the heirs male of John Weild his 
51 other; and in default, & c. to the uſe of his ſiſters Elia. 
and Mary MWoolmer, and the iſſues of their bodies; and 
1 default, &c. to the uſe of his right heirs, 


Afierwards Rob. Meild by his will g Nov. 1630. deviſed 
at his ſaid tenements ſhould be lefe and diſpoſed to ſuch 
e intents and purpoſes, as he had limited by the ſaid in- 


3 male, but left his three daughters Aune, Mary 


U Sep. 1641. Arne the eldeſt daughter married Tho. [!- 
worth, who at their death left Rob. [[lingworth their eld- 
: ſon and heir, who had Tho. [llingworth his ſon and heir, 
do in one of the leſſors, and died 11 OR. 1699. 


) P 
14 April 


Makepiec2 and John Lerch Fletcher, and others. Caſe 208 


nture of the 1ſt of Nov. 1630. and died 13 April 1631. 


L521 1 


2 
x 


JECTMENT on the demiſe of Join Lees and Geo, Entry toll 
ed by deſ- 

cent and 

non · cla irn. 
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14 April 1631. after the death of the teſtator, Mary hit 
Pong daughter entered, and married John Sandferd 15 


Feb. 1546, and died 7 Nov. 1667. leaving John andfer 


her ſon and heir, who afterwards entered and was ſeiſed 

and during his ſeiſin Robert [/lingworth, ſather of The. Lling. 

worth the leſſor, after the death of Anne and her huſband 

by his deed of the 1 3thof OA. 1683. releaſed all his gt 

mY eſtate in the premiſes to the ſaid Join Sandford and hi 
eirs. 

5 1 1717. fohn Sandford the ſon died, having iſſe 
Fohn and other iſſues, and John his ſon and heir entered and 
was ſeiſed, and by indenture 16 & 17 Sept. 1710. leaſed 
and releaſed to Jon Lees the defendant and his heirs, upon 
which Tho. Illingworth the leſſor 15 April 1730. entered, 
and demiſed to the plaintiff ; whereupon John Lees, and the 
other defendants by his direction, entered and ouſted him, 
But whether they are guilty, or not, is ſubmitted to the 


Court. 


[459] 


Co. Litt. 
9. b. 

1 Anderſ. 
35. ca. 87. 
1 Co. 87.4. 


2 Ld. Ray. 
101. $, C. 
3 Salk. 
337. Holt. 
668. 12 
Mod. 101. 
Bay. 68, 


And it was inſiſted, that by the indenture of 1 Nov. 6 
Car. 1. Arne the eldeſt daughter was tenant in tail after 
the term of ninety-nine years given to Mary was expired; 
(which expired 13 April 1730.) and therefore upon the 
15th of April 1730. The. [lingworth the leſſor might wel 
enter, as iſſue of the body of the ſaid Anne, and make the 
leaſe to the plaintiff. 

It was admitted, that by conveyance at common law 
limitation to A. and the iſſues of his body does not make 
A. a tenant in tail, that the word heirs is neceſſary to make 
an eſlate of inheritance ; otherwiſe where a limitation isby 
way of a uſe, and therefore it is ſaid 1 Co. 100. b. That 
if a man has by bargain and ſale conveyed his lands for mo- 
nies paid to another before the ſtatute 27 H. 8. the barga- 
nee ſhould have a fee ſimple without thoſe words his heirs, 
which was warranted by the caſes there cited, and in the 
caſe of Leigh and Brace, Carth. 343. 5 Mod. 266. it un 
reſolved that a conveyance by way of uſe ſhall be always 
conſtrued as a will according to the intention of the parties 
and ſhall not be confined to the ſtri rules of conveyances 
at common law; and therefore where Malter Brace make 
ſeoffment to the uſe of himſelf for life, and afterwards t0 
the uſe of Thomas Brace and his heirs for ever, and if T homa! 
dies without iſſue of his body, to the uſe of his right hen 
it was reſolved (as before it was in common pleas, 2 W. © 
M. in a caſe upon ejeQtment there) that Themas had onlya! 


eſtate tail. 
2. It 
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2. It was inſiſted, That if Ame had not an eſtate- tail by 
0 the deed ſhe would have it by the will of Robert Weild, who 
3 WWL-ciſed that his lands and tenements ſhould be diſpoſed to 
ach uſes as he had limited and appointed by the ſaid deed 
0, WE: {ented, dated 6 Nov. 1630, and this amounts to a dif- 
b poſition of the lands to the uſes in the deed which is as much 
0, WW... if the uſes were mentioned in his will; and if deviſe was 
it to Ine and the iſſues of her body, without doubt it would 


s „Iz Leon. 18. 
1 be an eſtate- tail in Anne; as where a man deviſeth, I will ie Tes 


my younger children not married ſhall have ſuch ſeveral annuities, 233 


ve ., e expreſſed in ſeveral writings ſigned and ſealed by me ac- 
arding to the true meaning of the ſaid writings ; it was re- 


nin ſuch writings was a good deviſe of the rents. So Salk. 
% 225. Show. 350. Where a man having by deed agreed to 
he levy a fine to ſuch uſes, and after by his will before a fine 
n. levied, deviſeth all his lands granted by his ſettlement, and 
he i eſtates, to his ſon according to the deed; it was agreed 
that the lands paſs to the ſon to the uſes in the deed. 

But it was argued e contra, That no eſtate- tail was given 
er to Ine by the deed, but only for lite, for the word heirs is 


ec necellary to make an eſtate of inheritance in gifts in tail, 
the WW. well as in feoffments and grants. Co. Lit, 20. a. 2 Inſt, 
el 334 1 Rol. 837. And the caſes cited do not contradict 
the , for the caſe cited 1 Co. 100. b. was before the ſtatute 

2) H. 8, And the caſe of Leigh and Brace makes the ſame 
construction of the word heirs in the charter of feoffment, 
76 25 would be made in a will, where the word heirs was ex- 


. plained by the ſubſequent words for default of iſſue of his 

bot, to be underſtood of the heirs of his body, and not of 
ſus heirs generally, 

wm And if by the deed Anne did not take an eſtate · tail, ſhe 

ooo not take it by the will, for the teſtator deviſeth no- 

* thing that was not granted by the deed, nor limits no new 
uſe or eſtate, only that which was limited by the deed, and 


bes therefore if Anne by the deed took only an eſtate for life, 
1 3 ſhe ſhall not take a greater eſtate by the deviſe. It is true, 


ere a deed is not effectual, and afterwards the teſtator b 
his will deviſes to the uſe of the deed, the eſtate may paſs 
Hide will, though it ſhall not paſs by the deed, as if the 
all deviſe with reference to a feoffment where no livery 
* or to a bargain and ſale where no inrollment was, or 
04 deed by which a fine is agreed to be levied to ſuch uſes, 
ud no fine is levied, there the eftate paſſes by the will, 
| which 


4 Mod. 131. 
Comb. 195. 
7 N a 3 D. 206. 
ei WWclved, That the will devifing ſuch rents as are mentioned a 
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Ante 459. which has reference to the deed (as the caſe was 1 Salk, 
225.) although it could not otherwiſe. paſs, but no other cl. 
tate ſhall paſs, only ſuch as would paſs, if livery or incl. Ml 
ment had been made, or a fine levied. . 
But if Anne was tenant in tail, Thomas 11lingworth the Wi 
leſſor had no title of entry, for it is found by verdiQ, thy 
| Fotm Sandford after the death of his father and mother en. 
tered, and was ſeiſed of the tenements, and it is not found 
that he was executor, therefore it ſhall be intended he vn 
[451] not; and hie mother Mary having only a term of niney- 
nine years, his entry not being as executor or adminiſtry 
tor, was a diſſeiſin; and when he after, viz. 15 May 1719, 
died ſeiſed, and a deſcant was caſt upon his ſon and hei, 
who continued five years in poſſeſſion, without entry t 
claim by Robert [!/ingworth, or T ho. Illingwerth the leſſor 
the entry of the leſſor was tolled by ſtatute 32 H. 8. and by 
conſequence before recovery by a formedon he could na i, 
make a demiſe, upon which an ejeQment might be main 
- tained. | | 
And in Hillary term following it was argued by ſerjeatt | 
CHaPPLE, that the eſtate limited to Helen by indenture N 
6 Nov. 6 Car. not being - to commence till the death of WW; 
Anne without iſſue, the eſtate was in the interim in the te.. 
tator, and he by his will could make to Ame an eſtate-tai, 
although by the deed ſhe had only an eſtate for life. But n 
was anſwered, that the will does not give other eſtate, c . 
limit other uſes, only that which was limited by the deed, 4 
and if Robert Weild had the eſtate in the interim (he had it 
only as a uſe, and not to diſpoſe of) which deſcended to li 
heir, and the three daughters being his heir, the part of Wh. 
Anne paſſed by the leaſe and releaſe made by Rob. /llingworil WW, 
the father of the leſſor. | 5 
Gs, Tith And all the court agreed, that Anne had not an eſtate 


i. 6 tail but for life only; and that if ſhe had, the entry d. 


c. 33. Co. The, [/lingworth was barred by deſcent and non-claim. 


Litt. 239. % 
9 Hen. 7. 24. Dyer 143. 1 Plowd. 133. 2 Blac. Com. 312. 3 Bl. Com. 176, 177: 
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Naiſn and Eaſt- India Company. In Scacc. Caſe 209 


| app : p able to de- 
0,0col. and intereſt depoſited in their hands by the cree 2 de- 


plaintiff's wife. And the caſe appeared to be this: poſit back 

The plaintiff was appointed ſupercarge to four ſhips of — 

the Company bound for Cin; and by articles between vy of fe- 

him and the Company, dated the 6th of Nov. 1729, the curity to 

Company was to allow him 25 per cent. per month of the „re tie 

freight, & c. to allow him an adventure of 2000l, and to perſon bad 

carry out any ſum not exceeding 200l. for his «wn uſe; = proper 
By the ſame articles Naiſh covenanted to be faithful to N 

the Company, and perform the truſt repoſed in him, to in- make it. 

elt their treaſure in goods, & c. to keep true books of ac- 

cunts, and true journals, not to charge for N81 that he 

bought mote than he paid, nor to ſet down for goods that 

he ſold leſs prices than he ſold them at, not to load or 

bring home any gold in his own name, or in the name of 

ny other at any time during the voyage, &c. | . | 
That in 17 *1. by order of the Company which ſent out [463] 

her ſhips, Naiſh then in China was continued in their | 

ervice as ſupra cargo. EY ä 

Naifb before his voyage made a general letter of attor- 

ey 10 his wife, dated 20 Nov. 1720, giving her authority 

vreceive, ſue for, and diſcharge debts, to ſettle accounts, 

and diſburſe whatever ſums ſh& ſhould think proper; 

nd do every thing for him that he himſelf if preſent could 

0, &. | 

Naiſo, when in China ſends home 300 pieces of gold, 

appears by his own letter dated at Canton 10 Dec. 1730, 

rected to Captain Digby Dent, to take them on board, and 

her them at Erith ; and the next day, as by letter 11 


Mee, 1737, ſends 64 pieces more. 
6 Jaly 


R/LL in equity againſt Eaſi India Company to account for Not reaſon: 
2 


Te mino Pafch. 462 
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| cargo, and was with Mr. Naiſh at Canton in China, gives 
information to a committee of the directors of the FP. 


quantities of ſilver, and had ſent home great quantitics of 
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6 July 1731. Mrs. Naiſb receives the gold of Captain 
Dent, prout her receipt. 5 | 
14 July 1731. Mr. Arbulhnot, who was another ſuper. 


India company in writing, that Mr. Naiſb had acted con- 
trary to his truſt and duty, and ſet down greater prices for 
the tea and coffee he bought than what he gave, &e. He 
exhibited a diary of his proceedings under his hand, ſaid he 
could ſwear, that all he informed was true, but could make 
no proof of them. 

Upon this the Court of DireQors took time to conſider, 
and having likewiſe been informed of the gold brought over 
en the 13th of Aug. 17,1, the Court came to ſeveral re- 
ſolutions. *' | 

1. That it appeared, Mr. Naiſh had carried out great 


zold. | e 
y 2. That he had broken his truſt, violated his covenants 
with the company, &Cc. 

3. That an information ſhould be filed againſt him, and 
a bill in Chancery, &c. 

4. That the chairman, Sir Matthew Decker, ſhould be te- 
queſted to take ſuch meaſures as he ſhould think fit, to ſe- 
cure his unlicenſed goods, and bring his perſon to jul- 
tcCe, ' 

After theſe reſolutions taken, it was difcourſed about the 
Eaft-India houſe, that a ſhip was to be ſent to the Cape, or 
St. Helena, to ſeiſe the effects of Naiſh on board the com- 
pany's ſhips, and bring him priſoner to Englund, to anſver 
his miſmanagement in the Company's ſervice. 

Ingr. Lloyd, ſays to Int. 4. It was agreed in the Court 
of Directors todo ſo. Ha!l to Iut. 4. That the Coun 
threatened, and were come to a reſolution to ſend z ſhip to 
ſciſc his unlicenſed goods, aid arreſt him and bring him v 
iorce to England, cc. 

IWizdferd, who was ſolicitor to the Company, ſpeaks to 
Ju as a friend of Naiſh, aſks what his wife intended 10.00 
tw prevent a ſhip's being ſent to ſeiſe her huſband ; if ſle 
ok no care in the affair, it would, be ſent ; Hal. {and it 
he would have him, he would ſpeak to her; Woodford ſe. 
phed, not from me, but as a friend of her huſband you mi 
tell her.. Hall tells Governor Harriſon, who was a friend of 
Naifh, this' diſcourfe ; he. bids him tell the wife; ſhe p 

NR concerl 
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concern and terror on this news for her huſband's life, who 
was 2 man cf ſpirit, ſaid, ſhe wou'd do any thing to pre- 
vent it, and talked with Sir Matthew Decker the chairman; 
who ſaid the only way to prevent it was to depoſit a> ſum 
of money; and on ſeveral meetings, and propoſals of 10, 
12, 15,900]. ſaid nothing leſs than 20, o l. would do; 
adford conſulted how it muſt be done, and ſaid ſhe muſt 
write a letter to the Company, and offer the depoiitz a let- 
ter was drawn by Governor Harriſon, altered by Mr. Bar- 
rard her ſolicitor, approved by Sir Matthew Decker, and by 
his advice ſhewn to IYoodford, who made ſeveral altera- 
tions, (but as Sir Matthew ſaid) it was as well before, hut 
IV::dfird muſt be pleaſed. The letter thus ſettled, and offer- 


als accepted by the Company, and the 20,0001. after paid in 
to hem at three payments, 5 OR. 19 OR. 17 Nov. 1731. 
but as Hall believes with reluctance, and from her appre- 
henſions of the threats and reſolutions of the Company to 
#-1d ſuch ſhip, & c. and then the Court of DireQors re- 
ſolved Mr. Nah ſhould have free liberty to come to Eng and 
as propoſed, | 

7 May 1732. Information was filed againſt Naiſh for 
the gold by him ſent over, 
1732, Arbuthnot died. 
July 173. Mr. Naiſh returned to England, declared he 
was well pleaſed with what his wife had done. 


Sept. 1733. Mr. Naiſþ by letter to the Eaſt India Com- 


of pany demands the 20,000], by his wife depoſited, as made 
n- ber without authority, | 
et On trial of the information for the gold, verdict was 


zanſt Nath for 26, 864 l. but found the caſe ſpecially, which 
tot yet determined, nor brought on to be argued. 

Oa this caſe the Chief Baron was of opinion, that the 
elndants, the Faſ?-India Company, ought to account for 
he 20,0001. and intereſt. + 

tle thought many things inſiſted on ought to be laid aſide 
nie conſideration of the caſe. | 

A 1. The miſbehaviour of Mr, Naiſh in China, his 
aches of his covenants, &C. | * 
2. His approbation of what his wife had done in de- 
ſting the mone v. | 


may . Nor need it be inquired, whether Sir Matthew Decker 
id 0 Wany authority from the Company to act in what he did. 
2 i | 
cen D d 2 | 4. He 


ing adepoſit of o, O ol. was ſent 29 Sept. 1731. the propoſe 
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4. He ſaid it was to be admitted, that the depoſit wy 
made on the terms propoſed by the letters of Mrs. Naiſh. 

5. As alſo that ſhe had authohity ſufficient to do what ſhe 
did. | 

But the Chief Baron inſiſted on it, that this depoſit wa 
drawn from her artfully, and -infidioufly, and by falſe re- 
preſentations, and that was the only conſideration to he 
made in this caſe, whether ſhe was fairly induced to make 
it or not. ä 8 

That where a perſon threatens ſuch uſage to another a 
he cannot legally do to him, but by violence may act againſt 
him, and thereby prevails on him to do what otherwiſe he 
was not bound to do, the act ſo done ought to be ſet aſide 
in a Court of Equity. , 
That in this caſe it appears, what Mrs. Naiſh did ws 
thro? the terror and threats uſed to ſend a ſhip to the Cape or 
St. Helena to ſeiſe her huſband's effects, and to ſeiſe his per- 
ſon, and bring him a priſoner to Eng/and by force : Thi 
is what they could not do by law, but this is what they 
threatened to do, and the terror of it was artfully inſinuated 
to her, thatit would be done. | 

It was agreed, as Ingr. Lloyd ſays, to be done in the 
Court of Directors; it was generally whiſpered and di- 
courſed that it would be ſo about the Eaſt-India Houle, 
Mr. Woodford, who was ſolicitor to the Company, deſired 
Hall to tell her it would be fo, if ſhe did not take care i 
prevent it; and when he bids him tell her, but not from 
him, it looks like an artful contrivance to make the deeper 
impreſſion upon her to draw her to a compliance. 

Ihen governor Harriſon who was a director, Sir Mall 
Decker, who was chairman of the committee, all contt- 
bute their endeavours to the ſame end, and perſuade her ſ 
to do. Sir Matthew Decker ſaith, reſolutions were taken i 
do it, nothirg could prevent it but a depoſit of a ſum d 
money; Governor Harriſon, Sir Matthew Decker anv 
Woodford join to perſuade her to make an offer of ſuch & 
poſit by letter; frame a letter for that purpoſe, it muſt be 
20,000]. Weodford varies the letter, that it may be exprek 
and poſitive, and not appear as if ſhe was frightened into it 
and by theſe means ſhe was induced to do what othervil 
ſhe was no ways obliged to do, ſhe was prevailed on to 
it by the arts and contrivances of agents of the Compa®" 
and they had the benefit of what their agents did, ht 


money was by theſe means drawn into the G 
: | Oc, 


—_—___ —_— * nn 
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lock, who ought conſequently to repay the money with 


intereſt. . 135 bs 
Baron CARTER concurred in opinion. 4 
[ differed in opinion, apprehending it was not ſit in con- 


45 ſcience, conſidering the circumſtances of the caſe, to de- 
e- cree the Company to pay the 20,000]. depoſited by Mrs. 
de Niiſh, unleſs Mr. Naiſb had made the Company ſafe a- 


oainſt his embezilments in their ſervice, or had ſhewn there 
was no Probable ground to apprehend he had committed 


a any, | . 

ol b appears that information was given to the Company 
he that Mr. Naiſh had miſbehaved in their ſervice; that he 
de had ſet down higher prices for tea, coffee, & c. bought for 


them, than what he really gave, which was a direct breach 
of his covenants ; that he gave in the diary and journal he 
had kept of his proceedings, and could ſwear all he in- 


el. formed was true, although he had no other proof of the 
his matter, | | 
ef Upon this information, which was 14 July 1931, the 
ted Company took time to conſider what was fit for them to 


do, and in the mean time diſcovered that Naiſh had put on 
board Captain Dent, and brought home 364 flat pieces of 
gold or ſhoes, as they call them, worth near 50,0001. tho? 
by the abſence of the witneſs, who had taken the exact 
weight, the jury on the trial found but 26800 ard odd 
pounds; this appeared evidently true by Mr. Naiſb's own 
letters to Captain Dent, dated 10 and 11 Dec. 1730, and 
by Mrs. Naifh's receipt for them, dated 6 July 1731, all 
now in proof before the Court. 4 

Upon this diſcovery what has the Company done ? 13 
Aug. 1731, in a court of directors it was reſolved, That 
Mr. Naiſb had been guilty of a breach of truſt and breach 
of covenants ; that an information ſhould be filed againſt 


| o him for the gold, and a bill of equity to bring him to ac- 
and count for his other embezilments; and Sir Matthew Decker 
2 their chairman was deſired to take ſuch meaſures as he 


ſhould. think fit, to ſecure his unlicenſed goods, and bring 
his perſon to juſtice, | | 

What is there in theſe reſolutions that was improper or 
unreaſonable for the Company to do, or what is there in any 
legte illegal? here is ſtrong proof or preſumption at leaſt, 
that the plaintiff was guilty of groſs abuſes in the Com- 
pany's ſervice ; if true, what more fit than to ſecure his 
unlicenſed effects, and to bring him to anſwer for his faults 
in 
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in a court of juſtice? if they could, no body can fay it 
was improper, or that it was unlawful for them to do it, 

It may be proper to conſider what power or authority the 
Company has in ſuch a caſe; by their charter read in evi. 
dence, 10 W. 3. the Company hath power to ſeiſe in Eng. 
laid, Eaft Indies, or elſewhere, all ſhips, goods, bullion, 
&&. forfeited by ſtatute 9 W. 3. or ſeiſabſe for want of 
entry, or falſe entry in books of the Company, or for non- 
payment of duty of 3 fer cent. or for unlawful trading, or 
her offence againſt the ſaid act, whereupon that might be 
ſo feited, or ſeiſed by virtue of the ſaid act. 

. By ſtatute 3 Geo. 2. 14. all powers granted by any of 
their charters are confirmed. 

So that the Company have undoubtedly a power to ſeiſe 
or ſecure any unlicenſed goods carried to or brought from 
the Eaft- Indies, and every ſubject or body politick of the 
realm hath power to bring the perſon that injures him to 
juſtice; and when the Company authorifed Sir Matthery 
Decker the chairman to do fo by ſuch meaſures as he ſhould 
think fit, that means, and is always underilood, by all 


2 Hu ft. 9, lawful means. Wherever any thing is referred to the wi. 


10, 

Hob. 168. 
Callis ſe. 
112 
Co,Lit.227, 


Hird. 146. 
0 to. Jac, 
330. 


dom, judgment or diſciction of another, it is always to be 


intended and interpreted according to law and juſtice. 10 
Co. 140. ; 

So that nothing appears in this caſe to have been cone by 
the defendants, but what was lawful, reaſonable and proper 
for them to do. 

But it has been inſiſted, that upon the foundation of the'e 
reſoſutions, the agents-of the Company, Mr. Moadfard ther 
ſolicitor, Sir Matthew Decker their chauman, and govern 
Harriſon have artiully ſpread abroad terrifying reports © 
ſending a ſhip to ſeiſe the perſon and goods of Mr. Ns, 
and bring him by ferce to Eee ]; and by inſinuating cut. 
ningly theſe menaces and deſigns to Mrs. Nah, induced her 
to make a depoſit, which ſhe was not obſiged to do, ald 
unleſs ſhe had been artfully wrought upon by ſuch conte. 
Yances would not have done it. 

But firſt, If the agents of the Company had done ay 
thing unlawſul, which the Company did not authoriſe them 
to do, they ouzlit io be anſwerable for it, and not the 
Company: nothing is a more certain and known rule in, 
law, than that if I command a lawful thing, and my fer- 
vant do it in an unlawſu! manner, he muſt be anſwerable 


tor the treſpaſs or miſdemeanour, and not the maſtef ; = 
4 il. 
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Mr. Naiſb was ſenſible of, for he at ficſt brought his bill 
againſt Sir Matthcw Decker as well as the Company, 
though before hearing he thought” fit to diſmiſs -it as to 
him. | 

And although Sir Matthew Decker and the others were 
members of the Company, yet it is well known, that the 
lai doth not charge any corporate body with any act done 
by them, who are members. of it, but they are anſwerable 
for all ſuch acts perſonally, ard in their natural capacity, 
unleſs they act by expreſs authority from the corporation, 
which can't be given but by ſome authentic deed or writing 
of theirs. Now there is no pretcnce that there was any 
other reſolution or act of the Companv, but what has 
been read : Ingr. Lloyd indeed in his depoſition expreſſes 
himſelf, that it was agreed in a court of direQtors,. that a 
ſhip ſhould be ſent, &c. but what he means by its being 
avreed non conſlat, it might poſſibly be the ſentiment of ſome 
of the directors, that this might be done, and they might 
talk or agree to do it, but there is not the leaſt proof or 
colour that this came to be the ſentiment, much leſs the 
reſolution of the court of directors, or that any ſuch de- 
termination was ever made by them; without which it can 
never be eſteemed or imputed as the at of the companv. 
Whatever ſome of the directors might think as to their 
power in that reſpect, it is manifeſt the determination was 
to refer it to ſuch meaſures as Sir Matthew Decker ſhould 
think fit to take, that is, as he ſhould be adviſed would be 
proper for him to proceed in upon this occaſion, 

2. Theſe that are called agents to the Company aQed 
really as friends to Mrs. Nai ſh, and were conſulted with and 
adviſed with by her as ſuch ; what Mr. I/oadford mentioned 
to Hall was mentioned by him as to a friend of Mr. Naiſh, 


and although he deſired Mr. Hall to ſpeak to Mrs. Naiſb as 


of himſelf, and not from him (which is urged as a piece of 
art and cunning in Mr. Woodford to communicate what he 
ſaid would be done in an underhand way, in order to make 


the greater impreſſion upon her) yet there is no proof that 


lie had any orders from the company or any of its mem- 


bers to do ſo; and in reality he not only appeared to bea 


friend in it to Mrs, Naiſh, but did, as far as I can fee, a 
real piece of friendſhip te the plaintiff; it was what the 
(hief friends of Mrs. Naifh thought well of, and adviſed 
her to it, for Mr. Hall did not immediately tell her what 
Hadſord faid, till he had firſt adviſed with governor 

Harriſin, 
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Harriſan, who though he was a director, yet was conſult. 
ed as a particular friend of the plaintiff, and really aded 
with friendſhip for him, as did likewiſe Sir Matthew Deck. 
who was conſulted as a friend, and although they ſeverally 
n her to depoſit 20,00cl, as a ſecurity for her huſ- 
and's coming to England, and abiding what the Company 

ſhould charge him with, yet this was what ſeems to me 
yery kind and friendly advice, | | 

3. For what is it they adviſed her to do? Mr. Naiſb wat 
evidently guilty of ſeveral breaches of his articles with the 
Company ; they had reſolved to proſecute him for thoſe 
breaches, to rake the beſt methods their chairman Sir 
Matthew Decker upon conſultation ſhould think fit to pur- 
ſue, to ſecure his unlicenſed effects, and bring him to jul 
tice, | 

It cannot be denied but that they might have ſent a ſhip 
to the Cape or St. Helena to ſeiſe his unlicenſed goods on 
board the Company's ſhips; this is warranted by th power 
of their charter, confirmed by ſtatute 3 Geo. 2. 14. 

By ſtatute 9 & 10 W. 3. 44. S. 64. No member ot the 
Faſl- India Company ſhall trade, but in the joint ſtock of 
the Corporation, of which they are members ; and no per- 


- ſon that ſhall have the management, &c. of the voyages 


pr affairs of the Company, ſhall be allowed to ſhip or ſend 
from the Eaft-Tndies, any goods, &qc. till ſworn to be faith: 
ful to the Company, &c. 

And by ſtat. 7 Geo. 21. all goods ſhipped for the Eof- 


Indies (not licenſed) or taken out of any ſhip in her voy- 


age homeward from Eaſt- Indies to England, ſhall be forteit- 
ed with double the value, &c. | 

By ſtatute 9 Geo. 14. a capias may iſſue as the firſt pro- 
ceſs upon any information filed for any offence mentiored 
in any act for ſecuring trade to and from the Faft- Indirs, 
&c. upon which the offender ſhall be obliged to give bail to 
anſwer ſuch proſecution, and pay all the penalties and for- 
feitures incurred by ſuch offence, if convicted, or yield his 
body to priſon, 

So that not only Mr. Naifh's unlicenſed goods might have 
been ſeiſed, but on filing ſuch information as was ordeied 
by the court of directors, a capias might have been taken 
out againſt his perſon, upon which he might have been 
ſeiſed or arreſted as ſoon as he came infra corpus comitati!, 
and detained in cuſtody, till he found bail to anſwer the for- 
feitures and penalties incurred. whe 
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What then do her friends adviſe her to do to prevent this 
proceeding ? Why to make a depoſit of 20,000l. to abide 
what the Company ſhould by law or arbitration recover 
from him; is any thing unjuſt or unreaſonable in this? 
No, it was what Mr. Naiſh, if preſent, ought in juſtice, 
in honour, in conſcience to have done; and what if he 
had refuſed to do, he might have been compelled by law to 
do, which would have made the Company equally ſecure, 
though with more harſh uſage, more diſhonour and diſ- 
grace to himſelf, a : 

But it is urged, that they inſinuated and inculcated to 


Helena to ſeiſe his perſon as well as his unlicenſed goods, 
and bring him a priſoner to England by force, which was 
more than they could lawfully do, whereby ſhe was put in 
fight and concern for the life of her huſband, and thereby 
induced with reluctance to make the depoſit, which other- 
wiſc ſhe would not have done; the depoſit being therefore 


ouzht to be looked upon as null and void in itſelf. | 
But to me there ſeems a conſiderable difference, where 
the thing prevailed to be done is a thing juſt and reaſonable 
in itſelf, and where it is an act in itſelf unjuſt, unreaſonable 
and tortious to him that does it. In the firſt caſe many in- 
ſtances might be given, where the thing ſhall land good, 


qd fieri non debuit, factum valet. . 

But to make what has been done in this caſe to amount 
to a fraud and impoſition upon Mrs. Naiſb, is to preſume 
what Goes not appear in proof, and yet it is a known rule, 
Ihat fraud is never to be preſumed ; the circumſtances, that 
muſt help out the Court to determine the proceedings of 
the defendants the Eaſt India Company in this caſe to be a 
ſraud upon the plaintiff, muſt be all extended by preſump- 
ton, for there is no poſitive proof of them with regard to 
the defendants. It is ſaid, the Ea/t-India Company came to 
a reſolution of ſending a ſhip to bring the plaintiff a pri- 
ſoner to England by force, in order to influence Mrs. Naiſh 
o mike a depoſit ; but no ſuch reſolution appears, it is 
"ly preſumed, becauſe there was ſuch diſcourſe about the 
Ef India houſe ; and Lloyd ſays, it was agreed in the court 
e (ireftors, but by whom or when it does not appear ; it 
ſire no ſuch determination appears upon the Company's 
9%, or other authentic act of the Company. l 
t 


daun ftom her artfully and unfairly by falſe repreſentations, 


notwithſtanding ſome irregularity in the obtaining of it; 
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Mrs. Naiſh, that they would ſend a ſhip to the Cape or St. 
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hended to do ſo, till upon maturer conſideration or bett 


plaintiff, but mere ignorance or inadvertency; and thenthe 
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It is ſaid, Wordford, governor Harriſon, and Sir Matthey 
Decker, treated as agents of the Company, but no aulbo- 
rity given to them by the Company appears; it may az 
well be preſumed they acted as friends to the plaintiff, 

It is preſumed, that theſe agents raiſed the rumours of 
ſending a ſhip for the plaintiff by concert and contrivance 
with the defendants, to terrify and intimidate Mrs. Ne; 
but it may as well be preſumed, that the talk aroſe ſrum 
miſtake and miſapprehenſions of the law in this matter: 
By the ſtatute 9 Geo. 26. made to prevent his Maj:ſty' 
ſubjects from trading to the Eaſt- Indies under foreign com. 
miſſions, it is ſaid, all cftende.s may be ſeiſed and brought 
to Eng land, and committed to goal till they have found ſe. 
curity to anſwer the offence, and not go out cf the Cour 
or the kingdom without leave of the Court. | 

And by ſtatute 5 Geo. 2. 21, it is provided, that if ary 
of his Majeſty's ſubjeQs ſhall go to or be in the EA Indin, 
contrary to the laws now in being, it may be lawſul for the 
Company to arreſt and ſeiſe ſuch perſon where found in the 
limits aſoreſaid, and to ſend him to England to anſwer the 
offence, &c. This act cannot extend to the plaintiff, who 
went by licence, and as ſervant to the Company ; but it i 
poſſible, nay not improbable, it might be at firſt appre- 


advice they became convinced of the contrary ; fo that ll 
the diſcourſe and talk of ſending a ſhip, & c. was not the 
eſtect of any fradulent contrivance to impoſe upon the 


caſe will be exaAly parallel to that of Frank and Fronk, 17 
May 19 Car. 2. where a man ſeiſed of copyhold in fee, 
and of frechold in tail, with remainder to his elder brother, 
deviſes the ſrechold to his younger, the copyhold to his el 
der brother; the brothers came to an agreement in writ, 
that each ſhould enjoy the lands according as deviſed by the 
will; and to draw on ſuch agreement the younger brothel 
pretended the teſtator had ſuffered a recovery, but there v 
really no recovery on record, but only a commencement 
a recovery, which might have been perfected, if the par? 
had lived; the elder brother being entitled to the freehold, 
there being no recovery, and ty the copyhold as heir, there 
heing no ſurrender to the uſe of his will, it was inſiſted 0 
Chancery this agreement was founded on a fraud, there 
being a pretence of a recovery when there was none. But 
by decree at the rolls, &c. after by the Chancellor on l 
appcal, the agreement ſtood. Ca. Chan. 84. 101 


a 
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And as there appears no fraud in the preſent caſe, ſo 
there appears no impoſition upon Mrs. Naiſb; in what ſhe 
aid the was appriſed of the law, as well as the defendants, 


to adviſe on what did, and did long adviſe and delibe- 
ate about it; it was plainly propoſed what was deſired, and 
he formed her letter not only on conſultation of governor 
larriſen her friend, but with Hall and Mr Bernard her own 
ſolicitor, ſo there cannot be the leaſt colour or ſurpriſe or 


impoſition upon her. | 
. But what ſhe did was not only approved by her friends, 


d:clared himſelf well pleaſed and ſatisfied with what his 
wiſe had done. Now indeed when he has been permitted 
to teurn home, and continue here undiſturbed till he has 
diſpoſed of and ſettled all his affairs, and all his illicit ef- 
ſects, when there is a verdict ſtanding out againſt him 
for 26,800]. he would willingly get the 200n0l. depoſit out 


abſence of a witneſs they could not prove the value of. 
If indeed the plaintiff had given ſccurity to abide the e- 
vent of the proſecutions againſt him, if there had appeared 


ors had grofly delayed their proceeding, there might be 
ome pretence for the deſire of having up the depoſit. 
ſhe firſt pretence for the plaintifPs bringing this bill was, 
hat his wife had no authority from him to make it, it was 
pon that foot he made his demand of it from the Compa- 
I but his letter of attorney to his wife being now dif- 
overed, whereby it appears ſhe had full power from him 
o act as ſhe did, h2 now puts it upon the foot of fraud and 
mpoſition ; but as there does not appear any thing done by 
ie defendants, but what they might lawfully do; nor any 
ing done by J/o2dford, Sir Matthew Decker, and governor 
larriſen, but in friendſhip and ſervice to Mrs. Naiſh; nor 
thing done by her but what was juſt and reaſonable in 
ef, and advantageous to her huſband, and approved of by 
mM, and what he was bound in honour and conſcience to 
ave done, or to give ſecurity to the Company to anſwer, 
ber demands againſt him; I cannot think it agreeable to 
guy and conſcience to take this money out of the hands 
he defendants, and pay it to the plaintiff, who approved 
© depoſit, and has already enjoyed the advantagę on his 
«> ine terms upon which the depoſit was made; ory. 

| leſs 
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ind of the reſolutiong of the Court of Directors, had time 


of the defendants hands, as well as the gold which by the 


ro ground for any ſuch proſecution, or in caſe the proſecu- 


but by her huſhand himſelf after his return to England, who | 
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dants for ſo much money received by them to his uſe; i 


their benefit, and muſt be ſuppoſed to do ſo by authority, 
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leſs he give ſecurity to abide the event of the defendant 
proſecution againſt him, or it appear there is not any res- 
ſonable ground for ſuch proſecution. 

In cafe there be any real fraud or@mpoſition upon My, 
Naiſbh, that would avoid what ſhe did at law as well as in 
equity, the plaintiff may bring his action againſt the defer. 


cate the money was extorted from her by illegal means, by 
menaces, threats or impoſitions, without any reaſonable con. 
ſideration. But if the plaintiff cannot recover at law, Ie 
not ſee any juſt cauſe why equity ſhould interpoſe to anny 
an act juſt and agreeable to conſcience, unleſs the plainif 
would do what conſcience and equity require, which is to 
make the defendants ſafe in re ſpect to any frauds committe 
by him in their ſervice. He expects equity ſhould & 
equity, | 
What is ſaid, that it is hard the plaintiff ſhould be kept 
out of ſo large a ſum of money, proceeds from not conſs 
dering that Mrs. Naiſh had received the 364 ſhoes, cr flat 
pieces of gold, near three or four months before her depo- 
fit, ſo that ſhe was enabled out of this illicit treaſure 1 
raiſe the whole money before it was paid; and that there i 
now found a verdict againſt the plaintiff for more than that 
fum which was depoſited, which if judgment be againſtthe 
plaintiff upon that verdict, the defendants might ſeek fora 
they could, when the plaintiff has given no ſecurity to a 
ſwer their proſecution ; that if in the event of theſe pro 
ceedings, it ſhall appear there is nothing due from tht 
plaintiff to the defendants, the plaintiff will be reimburſd 
the money depoſited with intereſt. 
Baton THomesoN thought that the defendants oughtto 
be charged with all the acts of 1/oudford, Sir Matthew Dell. 
rr, and governor Harrifon, ſince they acted for them an 


ſince Sir Matthew Decker a&ed by their order, and declirt 
the Company had come to reſolutions to rope to ſeize 
the plaintiff; and Lloyd ſaid it was ſo agreed in the Cout 
of Directors. But he gave his opinion againſt the defe# 
dants returning the depoſit to the plaintiff at preſent. 

The Court being divided in opinion upon this caſe, it 
decree was ſuſpended till Sir Robert Walpole the Chancelis 
of the Exchequer could be at leiſure to hear it, and gie 
his opinion therein, which he did in Michaelmas term 
lowing ; when the caſe was again argued by the * [ 
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both ſides before him and the Barons, and after hearing the 
arguments of the counſel, the Barons delivered their- opi- 
nions ſeriatim as before; after which the Chancellor gave 
his opinion as follows: : 

He was of opinion, that th 
repaid by the Company; that he ſhould think the Compa- 
ny ought to be bound by the agents of the Com- 
pany ; but in this caſe he apprehended, that the tranſaction 
between the Company and Mrs.) Naiſb began 29 Sept. 1731. 


22,000]. to ſecure her huſband's return to England, and 
abide the determination of all diſputes at law, or by arbi- 
tation; provided they would give affurance that he ſhonld 
not be arreſted, nor his perſon ſecured. This propoſal was 
accepted, and the aſſurance given; all that preceded was a 
treaty to bring on this accommodation; the friends of Mrs. 
Naiſb did the beſt they could for her, Mr. Hall, Mr. Ber- 
1rd and governor Harriſon, formed a letter for her to write 
to the Company; Mr. Woodford and Sir Matthew Decker 
ated on behalf of the Company, did the beſt they could 
for them, altered the letters as might beſt ſuit them ; Mr. 
Madfard and Mr. Bernard for ought I hear, were of equal 
abilities, and each was willing to aſſiſt his own client. 

That the letter of Mrs. Naiſh was for two purpoſes, to 
ſecure her huſband's return to England, and his abiding the 
iſue of all ſuits there, when returned. It is evident the 
laſt is not yet fulfilled, informations were ordered, and good 
ground for them; whether all the evidence appeared then 


or not, the Company had then information of frauds com- 
mitted by the plaintiff, which are now verified and made 
plain by letters under his own hand. It was their duty upon 
ſuch diſcovery to order a proſecution, they could not other- 
viſe anſwer it to the world, nor diſcharge their truſt to the 
Company ; this therefore is done, an information was filed, 
1s now depending; he hath given no other ſecurity to an- 
Iver the Company's demands; and as this depoſit of 
20,000l. is the only ſecurity they have, and Mrs. Naiſb 
dad power to make it, I think it not regſonable to take this 
ecurity from them, | | 

Chief Baron, and Baron CARTER. Then the plaintiff's 
il cught to be diſmiſſed ; which being objected to by the 
counſcl for the plaintiff, the other Barons were for re- 


ſaid, 


ey was not proper to he 


that then ſhe by letter made a propoſal of a depoſit of 


which is now produced, appears not; but whether it did 


faning it till the end of their ſuit depending. To which 1 
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ſaid, that the opinion of the Chief Baron and Baron C ax. | 
[475] Ter being, that the 20,0col. ſhould be repaid by the Com- 
pany with intereſt, I and Baron THoMs ON were agaiuſt | 
the repayment, at leaſt till the event of the information now f 
depending appeared, upon which poſſibly more than that T 
fum might be recovered from the plaintiff, But ſince it 

was then objected, that the detainer could not be decreed 


on that bill, and the plaintiff may by new bill (having made a 
the Company ſafe) be relieved, I am not againſt the dif. 0 
miſſion. | l 

n 


Caſe 210 The King and Frances and others. Before all the t 


Judges at Serjeant's Inn. of 
cc 

On a ſpecial T the aſſizes held at Welli for the county of Somerſet, 
verdiet ia an 31 July 7 Geo. 2. before Chief Baron REYNOI DSV, NC 
3 Joln Frances and five others were indicted for a robbery in w 
ry on the the highway upon one Samuel Cox; and the Chief Baron In 
2 being doubtful upon the evidence, whether the offence a. ha 
ehen , mounted to robbery, directed it to be found ſpecially. ro 
tl eie im- And it was found, that Samuel Cox travelling on the high- th 


= r way toward Somerton fair ſaw the priſoners in the road ſtand- 
3 ic. ing in company together, ſave that one of them was lying 
certzinwle i the road upon the ground; Cox paſſed by them, but cne 
2 "an of the prifoners called to him, and deſired him to change 
3 j half a crown, that they might give ſomething to a poor 
Scotchman, meaning the perſon that was lying upon the 
ground ; that thereupon Cox came back, and putting his 
hand in his pocket intending to pull out money to change 
the half crown, pulled out ſome pieces of gold, viz. four 
moidores, and a Portugal piece value 31, 128. that Cox hav 
ing the pieces of gold in his hand, the defendant John 
Frances, (he and all the other priſoners being in company 
together) gently ſtruck his hand, whereby the pieces of 
gold fell on the ground; that Cox got off from his hoſe, 
and ſaid he would not loſe his money ſo ; that Cox offering 
to take up the pieces of gold then lying on the ground in his 
preſence, the prog ſwore, that if he touched them they 
would knock out his brains, whereby Cox was put in bedily 
[479] fear of his life, and deſiſted from taking up the ſaid pieces 

of gold. 
And the jury further find, That the ſaid priſoners then 


and there immediately took up the ſaid pieces of gold _ 
| : rode 
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rode off with them, that Cex immediately purſued and rode 
iter them about half a mile, and then the priſoners ſtruck 
him, and his horſe, and ſwore if he purſued them any far- - 
ther they would kill, him, upon which Cox ceaſed to conti- 
nue his purſuit any farther, et f ſuper totam materiam, 
Ec. c | * 
Upon this ſpecial verdi& the juſtices of the King's Bench 
were doubtful whether the verdict had found the fact fo. 
certainly that they could determine it to be a robbery, and 
therefore they deſired the opinion of the other Judges who 
met at Serj eant's- Inn-Hall; and it was argued by counſel 
for the crown, and for the priſoners ; and upon conſidera- 
| tion the Judges ſeemed generally to think, that the finding 
of the jury was not ſo plain and certain that the Court 
could paſs ſentence of death upon the priſoners. | 
It had been inſiſted on, that although the priſoners did Hauk. 
not at firſt uſe force, but gemily ſtruck Cox*s hand, upon Key1, 68, 
which he dropt the gold, and ſo there was no putting him 69. 
in fear, yet what was found after ſeemed to find a fact that PYer 224. 
had all the eſſentials of that offence, which the law calls 
robbery, which is a forcible or violent taking of goods from 
the perſon of another, putting him in fear. 3 Inſt. 68. H. Leach's cro. 
P. C. 73. That taking goods from his preſence was always , 199» 
held to be a taking from his perſon, if by force and putting 5 2 
him in fear; and therefore if a man have his horſe or coat 257, 260, 
by him, and a thief by force putting him in fear, take it 54, 365. 
away, it is robbery. H. P. C. 73. Or if he take cattle 
by force out of a field, the owner being preſent and put in 
kar, H. P. C. 73. 8 
Then laying the firſt part“ gently ſtruck his hand,“ out 
the caſe, it was after found that the money was lying on 
the ground in his preſence ; and then the priſoners ſwore if 
he touched it they would knock his brains out, upon which 
being put in fear he deſiſted, and they took it; that when 
they gently ſtruck the money out of his hand, he did not 
I"ſe the property, but the property continued in Cox, and 
the money was his ſtill, though lying on the ground; and 
then when the priſoners by threats which put him in fear 
forced him to deſiſt from taking it up, and they immediately 
look it up, this is taking from his perſon, being a taking of 
lis goods by force in his preſence, and putting him in fear. 
And though it is not found that they took it in his preſence, 
jet if it be all one continued act, the force, the putting in 
tar, and the taking, it will be ſufficient ; for the caſes oy 
E | Stamf. 
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Stamf. P. C. 27. Crompt. Juſt. 30: 3 Inſt. 69. If a thief 

A aſſault a true man in the highway to take his purſe, and he 

=_ in flight to eſcape, throw his purſe' into a buſh, or his hat 

oþ fall off, and the thief perceiving it, take up the purſe or hat, 

| it is robbery, were allowed to be good law; becauſe 28 

Lord Co kx ſays, it was at the ſame time; from whence 

it was inferred; that here it being found, that When Cox by 

force and terror deſiſted from taking up his money, and the 

priſoners then and there immediately took it up, that was 

ſufficient to denote the time of taking to be one and the ſame 

with that in which the money was forced from him by thoſe 
threats which made him deſiſt from taking it up. 

| Kelw, 32, But the Judges ſeemed unanimouſly to agree, that the 

111. caſe was to be conſidered upon the ſpecial verdict, and that 

6 Z Bur. was not to be made good by intendment or conſtruction. It 

Sd an. 1015. Was not denied, but that if a thief ſet upon a man to rob 

Doug. 207. him, and he throw away his money or his goods (being 

"oY P- zo. near him and in his preſence) and was forced away by ter- 

an” ror, and the thief took them, it would be robbery ; and 

thereſore here poſſibly it might have been well, if the jury 

had found, that when Cox deſiſted, the priſoners at the ſame 

time, or without any intermediate ſpace of time, or inſtant- 

ly took it up; but the word immediately has great latitude, 

and is not of any determinate ſignification; it is in dictiona- 

2Haw. 334, ries explained by Cito, Celeriter; in writs returnable immi- 

= Hl, 33, rare it has a larger conſtruction, as ſoon as conveniently it 

| 119, 120. Can be done. In Mawgridge's caſe it is twice mentioned, 

5 Hen. 7, but with words added to aſcertain it, as without intermiſſiu, 

" 81 in a little ſpace of time, Ec. In the ſtatute 27 Eliz. it is di 

[4 refed, that notice be given as ſoon as conveniently may be; 

204. in the pleading that is uſually expreſſed by immediatè; ſo 

that then and there immediately doth not neceſſarily aſcertain 

the time, but leaves it doubtful ; beſides, it 1s proper to 

take notice, that in this verdi& the words then and there in- 

mediately are not coupled in the ſame clauſe or ſentence with 

the words preceding, but it is a diſtinQclauſe, and a ſeps- 

rate finding. 1 44 „ 

The Court of King's Bench (purſuant to this opinion of 

the majority of the Judges) held, that the defendants ought 

to be diſcharged of this indiment. Then a queſtion arif 

ing, whether the defendants ought to be diſcharged out of 

cuſtody ? It was held that they ſhould not, but that they 

ſhould be remanded ; for though no robbery is found by the 

verdict, yet it appears that they are guilty of grand 1 
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for u hich no judgment can be given upon this indictment; 
ſor this differs from burglary and other caſes, where 
the priſoner may be acquitted of the burglary, and found 
euilty of the feſony; but here the offence is. laid to be 
arobbery in taking à perſond; and that being the only 
doubt of the jury, the Court cannot give judgment agair ſt 
them upon thi: indiQtmert, bur muſt diſcharge them as to 
it, and remand them in order to be tried upon a new in- 
dictment for the grand larceny. ack 


Attorney General and Perry. Intr. in Scacc'. paſch. Caſe 211 


7 Geo. 2. Rot. 29. 


NFORMATION by Attorney General for C231. 148. 3d.z e 
due to his Majeſty for ſo much money received by the dhe raw 


defendant for his late Majeſty's uſe, between April 1. 1725, dick of 


and 1 Sept. following. | 2 2 
The defendant pleads, that he is not indebted for the ſaid de, not 
ſum, fai ly ex- 


Upon a trial by a jury of Middleſeæ, they find ſpecially to 095-9 0. 


[482] 


cordirg to 


the effect following, viz. That on the 24th of Sept. 1724, 
the defendant imported into the port of Zondon 28333 pounds 
weight of Virginia tobacco, and paid cuſtom for the ſame, #+ble to the 
vir. 881. 10s. 9d. for the old ſubſidy, and gave ſecurity Ling“ de- 


by bond to pay 5 5l. 38. 6d. for the additional duties due to 3 


tis late Majeſty on importation of the ſaid tobacco. That of a third 
in May 1725, the defendant ſold the ſaid tobacco to Richard led, but 
Corbet for exportation to Cadiz in Spain, and ſhipped off the 
lame in the port of London, in the ſhip called the Francis IF 
Mary, Iſaac Cocart, maſter for Cadiz. That on the 14th 
of July, 1725, Richard Corbet made oath before the proper 
officer, that he had the direction of the ſaid voyage, and 
that all the ſaid tobacco ſo ſhipped was exported really and 
truly for parts beyond the ſeas, on commiſſion, and that 
none of the ſaid tobacco had been ſince landed, or was in- 
tended to be relanded in Great Britain or Ireland. 

That John Wallely the defendant's ſervant made the uſual 
cath, that the duty of the ſaid tobacco was paid or ſecured, 
and that the defendant had fold it for exportation. Thar 
5 June 1725, a declaration of the contents of the loading 
of the ſaid ſhip was made in theſe words, A content in the 
Francis & Mary, Iſaac Cocart, for Cadiz, 40 ton, 5 men, 
4 guns, 1 38. Micha. 1 Sc. That the ſame day Iſacc 
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criminis. my 
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Cirart made oath under the ſaid content beſore the proper 
officer, that the ſaid content did contain a juſt and true ac- 
count, of all the goods, & c. on board his ſnip for the preſent 
voyage, and he would take no more goods on board with- 
ont firſt paying cuſtom, and having a warrant from the 
Kirg's officers ; and if he ſhould take on board any certifi- 
cate goods, or goods that receive a drawback, bounty or 
premium on exportation, he would not reland them, or 
ſuffer them to be unſhipped in order to be relanded, without 
preſence of the King's officers. | 

The ſaid tobacco being put on board the ſhip, and certi- 
fied by the proper officers of the cuſtoms, two debentures 
were made out; one for drawback of #8l. 10s. gd. the 
other for the drawback or diſcharge of the 5351. 38. 6d. 
ſecured by the defendant, upon which the defendant 
the 13th of Auguft 1725, received back the 88]. 108. 2s. 
and on the 17th of Auguſt 1725 had his bond for the 535]. 
3s. 6d. delivered up to him. 

That this tobacco aſter it was put on board was landed in 
Ire land, 28 July 1725, but without the defendant's privity, 
nor had he the property in it from the time it was put on 
board, nor the direction of the voyage, but was ſold by 
defendant for 12691. 11s. 2d. for exportation to the ſaid 
Richard Cerbet, whereof 64:1. 16s. 10dz. was paid in mo- 
ney, and the debentures were taken for the remainder of 
the price, and if by anv aceident the debentures became 
void, the ſaid Richard Corbet was to anſwer the amount in 
money to the defendant. "Ik 

That Richard Corbet hath been abſent five years, but the 
King's officers had no notice of the tobacco's being landed 
in Ireland, till June 1733. Et fs ſupra totam, &c. 

Ii was argued by the Solicitor General, that the money 
the defendart received by the debentures for the drawback, 
was money originally due to the Kirg, and nothing had 
been done which ſhould diveſt the King's right to it, and 
conſequently the defendant receiving the King's money mult 
be indebted to him. | 

Bo the ſtatute 12 Car. 2. 4. and the ſtatute which gives 
the additional duties, the monies given are due to the King, 
and though by the book of rates a drawback is allowed on 
exportati-n, that muſt be a real exportation, for by ſtatute 
13& 14 Car. 2. 11. S. 12. 3. if goods ſhipped out be fe- 
landed, &c. no allowance ſhall be demanded or made for 


thoſe goods. And by ſtatute 4& 5 W. & M. 15. S. 13 
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no perſon ſhall be allowed to ſwear to à debenture for any 
duties to be drawn back upon re-exportation, but he who 1s 
the true exporter as being intereſted in the propriety and 
hazard of the geods, or as being employed by commiſſion, 
js concerned in the direction of the voyage, ſo as to be able 
to judge that the goods are really & bona fide exported and 
landed or intended to be re-landed, &c. And the deben- 
ture for the duties on tobacco by ſtat. 7 & 8 W 3. 10. S. 5. 
is10 be in parchment, and the duty printed on it in kec ver- 
ba, and ſigned and ſworn by the exporter. By ſtat. ) Ann. 
13. S. 10. reciting, That by law every perſon importing to- 
bacco or other foreign goods is entitled to a drawback of the 
duties paid or ſecured, &c. If tobacco, &c. for which 
drawback or debenture for it is to be made, be relanded, ex- 
porter forfeits double value of drawback, &c. By ſtat. 6 
G40. 6. 21. S. 49. if any tobacco exported be larded in 
Ire/and, the ſame and double the drawback of it ſhall be 
forfeited, and every debenture for the drawback ſhall become 
void, as if the tobacco were re-landed in Great Britain. 
Since therefore the defendant received from the King's 


themſelves void by reaſon of the landing the tobacco in {re- 
lnd, before the receipt of the money (for the verdict finds 
the tobacco was landed in Jre/and 28 July 1725. and the 
löl. 10s. dg. received back 13 Auguſt, and the bond de- 
ivered up on the th of Auguſt follow irg) this is money re- 


h, and conſequertly is money received to the King's 


It was inſiſted on the other ſide by Mr. STRANGs, and 
ey iſter argued by Mr. Attorney General for the Crown, and 
a. Boo rx for the defendant, in Mich. term enſuing ; 
ad by Mr. BooTLE it was alſo inſiſted, : 

Firſt, That this was a caſe of great hardſhip on the de- 
Iendant, who was an innocent perſon, guilty bf no fraud; 
for the jury find he had ſold his goods for exportation, and 


ves l vas done the law requires ſhould be done to ſecure againſt 
ng, e tobacco being relanded; they were entered with the 
nom houſe officers for Cadiz in Spain; they were ſhipped 
tute Cadiz; the declaration of the contents of the loading for 
te-; Corbet made oath he had the direction of the voy- 
for ee, that the tobacco was really bond fide exported for parts 


end the ſea, and the defendant's ſervant made oath that 
3 they 


efficers the ſum of 8F1. 108. dz. and his bond for 5 55l. 
1's, Fd&. under colour of two debentures, which were in 


uſe, and the deferdant is chargeable for it on that account. 


[484] 


ccived from the King's officers without any proper authori- 
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they were ſold for exp rtation; and the jury expreſly find 
that the landing in [reland was without the defendant's pri. 
vity; and if after all this the defendant ſhall be anſwerable 
for the default of the buyer, no merchant can be ſafe.” 

That the caſe was harder ſtill in the information againſt 
the defendant and others as executors, for as nullum tempur 
Icurrit regi, the executor may be charged after all the aſſets 
diſpoſed, and yet the King ought to be preferred. 

2d, It was argued that the exporter is the perſon only 
liable, and Corbet was the exporter. By ſtat. 4 & 5W & 
M. 16. S. 13. it appears who is the exporter, he that is 
intereſted in the propriety and. hazard of the goods, or he 
who being employed to act by commiſſion is concerned in 
the direction of the voyage, and no other is to take the oath 
which intitles to the drawback ; now the jury finds Corbet 
had the property of the goods, and not the defendant; 
that Corbet took the oath, and as he only entitled himſelf to 
the drawback he only is anſwerable for it. If the goods be 
afterwards relanded, he forfeits double the value. By flat, 
7 Ann. 13. S. 16. and by ſtat. 6 Geo. 21. S. 49. But as 
the defendant is found not to have the property of the good, 
not to be concerned in the voyage, and conſequently could 
not run any hazard in it, as he did not take the oath, and 
was not intitled to the drawback, he ought not to ſuffer by 
any default of Corbet, who was the owner. 

3d, That the defendant in this caſe did not receive the 
money to the uſe of the King, but to the uſe of Curba, 
and as ſervant or agent to him; the verdi& finds it was re- 
ceived for the ſatisfaQion of Corbet's debt, and then it muſt 
be to his uſe ; ſuppoſe Corbet had received the money him - on 
ſelf, and paid it to the defendant, and after relanded the to- 20 


bacco, ſhould the defendant have been charged? Why then (at 
when he takes the debenture and receives it to pay him caſ 
ſelf? In the caſe of Tomkins and Barret, 1 Salk. 22. wer me 
three were bound in a bond upon uſurious contract, and ond 
paid part of the money, and after the obligee ſues anotheſi def 
obligor who pleads the ſtatute of uſury, whereby the plain co 
tiff was barred and the bond avoided, now the obligor v tur: 
had paid part of the money on this bond brings aſſump baci 
for it as for money received to his uſe ; but it was held Þ lrel 
Chief Juſtice TrxBy that it did not lie. In the caſe N 
Cary and Webſter, Mich. 8 Geo. Cary anno 1720 paid 500 Whit 


to IWbter then a clerk to the South. Sea Company, whic 
was paid over to the Company in reality, though omitted 
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be entered as paid; it was held by Chief Juſtice PRaTT 
at niſi prius, that the money being received by the defen- 
dant as ſervant to the Company and paid over, the Compa- 
ny only was chargeable for the receipt of the money, and 
not the defendant ; but if he had not paid it over, then in- 
deed the plaintiff might have ſued him, or the Company, 
at his election. | | | 


To which Mr. BooTLE added, that all actions of this 


nature muſt ariſe ex contradiu or ex quaſi contrafiu, and in 
both caſes -privity was neceſſary; but here is no privity 
between the King and the defendant, the dealing was with 
Corbet, he was intitled to the drawback and had the deben- 
ture for it, and conſequently muſt be reſponſible for it to 
the King; the King cannot follow his debtor to the ſecond 
or third degree; as this would be inconvenient, ſuch+mea- 
ſures ſhould be taken as may avoid it, as may encourage 
commerce, which will be imptactible if the vendor ſhall be 
anſwerable for the default of the buyer. | 
Mr. Solicitor General in reply, and Mr. Attorney General 
more largely in his argument to Mr. BooTLE, inſiſted, 
that they did not charge the defendant in this caſe with any 
fraud in relanding the tobacco, or obtaining the debentures, 
or repayment of the money or bond, ſince by this informa- 
tion the defendant is not charged for * nor yet 
for any fraud, or for any duties due from him to the crown, 
but merely for the King's money by him received, in the 
ſame manner as any other perſon might be charged who 
ſhould receive the money of the King or any ſubjeA ; and 
therefore he would admit, what had been ſo much inſiſted 
on, that the defendant was an innocent perſon, that he was 
got the exporter, that he received the money towards the 
ſatisfaction of his debt from Corbet, and that it was an hard 


caſe Corbet ſhould defeat the debenture given him in pay- 
ment. | 


But it muſt be admitted, for it is expreſly found, that the 


defendant received the money from the officers of the 
crown, and that he received it by colour of thoſe deben- 
tures the 13 & 17 Aug. whereas the tobacco, for the draw- 
back of which theſe debentures were given, was landed in 

Ireland on the 28th day of July before. | | 
Now the drawback to be allowed by the book of rates, 
which is confirmed by ſtatute 12 Car. a, is upon exporta- 
non, if exported by a foreign merchant in twelve months, 
y an home merchant in eighteen months ; and by a ſubſe- 
| quent 
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quent act the time hath been extended to three years; ſo 
then if the goods be not ex ported, no drawback is to be 
paid; and if any debenture be given for it, it is null and 
void. But this appears more expreſly by ſtatute 13 & 14 
Car. 2. 11. S. 12. where it is ſaid, that if goods ſhipped 
out on which the drawback was allowable be relanded, no 
allowance ſhall be demanded or made, ſurely the debenture 
muſt be void, if nothing can be demanded or paid upon it. 

So by ſtatute 6 Geo. 21 S. 49. which more directly re- 

lates to the preſent caſe, it is ſaid, if tobacco to be export- 

ed be landed in Ireland, the debenture for the drawback ſhall 
be void. | 

[t was ſaid by one of the defendant's counſel, that the 
act did not make it abſolutely void, but faith, it ſhall be- 
come void as if re landed in Great-Britain. But can it be 
imagined theſe words import, it ſhall not be void, that the 
penalty for landing in Ireland ſhould make the debenture for 
the drawback gocd, for ſo it muſt be if it is not become 
void? This would be a ſtrange conſtruction, but ſurely ro 
words can more plainly denote, that the debenture for the 
drawback before was void, if the goods ſhipped for expor- 

1 tation were relanded in Great Britain, and ſo it ſhall be for 

q 88 the future, if they landed in Ireland. 

1488 Now this being the caſe, that the deben'ure was void by 

\ landing in Ireland, the defendant could not be intitled to te- 
ceive any money upon it; and he that receives the money 

bl | of the crown, without any title to it, ought to pay it back 

\ again. Nothing can be a plainer and more evident poſition 

=_ than this, that if a perſon demands money from an officer 

4 c of the crown, who pays it, upon ſuppoſition it was due, 

burt it after appears not to be due to him, it is money te- 

4 ceived to the uſe cf the King, and ought to be reſtored. 

l Andi this is not a demand the King makes by virtue of 
any particular prerogative peculiar to the Crown, but the 
caſe would be the ſame in regard to any common perſon ; 

ſo that this information is not otherwiſe to be conſidered 
than as an action on the caſe by a ſubject, who, in caſe an! 
one ſhall demand or receive money from him without an) 
title or authority for doing ſo, ſhall recover it back in ſuch 
an action as money received to his uſe. The caſe cited 
Sal. 22. may be good law, (although it was only by a Judge 
at n//f frius, where matters may not be maturely conſidered) 
becauſe when a perſon is party to an ufurious contra, 

and hath actually executed the contract he made, it may not 


be reaſonable to allow him to unravel his own act, wh - 
: | ati 
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hath freely carried it into a compleat ex cut ion. But in the 
ſame caſe it was agreed, that where a man pays money on 
a miſtaken account, or under or by a mere deczit, he may 
recover his money back again. So a caſe is there cued, 
that where one bound in a policy of aſſurance paid his mo- 
ney, believing the ſhip was loſt, when it was not, it was 
held, an aſſumpſit lay to recover it back. The caſe of Jacab 
and Allen, Salk. 27. is much ſtronger; there H. having let- 
ters of adminiſttation to one, who was ſuppoſed to die in- 
teſtate, who colleAs ſeveral ſums, and pays them to the 
adminiſtrator ; after a will was diſcovered, the adminiſtra- 


tion recalled, and an aſſumpſit brought by the executor a- , 


gainſt the defendant for monies received to his uſe; and 
held the action lay, for the adminiſtration was void, and 


ſo the defendant ated without authority; and then there 


was nothing to hinder the raiſing an implied contract, and 
the charging the defendant in an indebitatus aſſumpſit; altho? 
it was urged, that the money being received by a ſpecial au- 
thority, and for a particular purpoſe, and after paid over to 
the adminiſtrator, the action ought to have been brought 
againſt the adminiſtrator, and not againſt the defendant, 


x 
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who acted as his fer vant, and had paid the money to him; 


at leaſt a ſpecial action on the caſe ſhould have been brought; 
and not an indebitatus aſſumpſit; and the caſe Carry and 
Webſter is not like this, for there the plaintiff paid his own 
money to the ſervant for his maſter, and he paid it over ac- 
cordingly. ; dd 

But it is objected, the drawhack was paid to the defen- 
cant as Corbet's agent, 2 his uſe. 1 

But how could he receive that for the uſe of Corbet which 


was the price of his own tobacco, and received for his own 


uſe ? | 

It is likewiſe ſaid, Corbet is liable to this demand, It is 
true, he is liable for the forfeiture for the double value for 
the fraud ; but how is he liable for this money he did not 
teceive, which the defendant received for himſelf, and not 
for him ? Beſides, if Corbet were liable, may not a perſon 
that hath two remedies take either? Or if he hath remedy 
againſt ſeveral, may he not come againſt which he pleaſes ? 

As for the inconveniences alledged, though they are no 
greater than in the caſe of any ſuhject, yet in caſe the law 


be againſt the defendant, they may be arguments for an alte- 


ation to the legiſlature, but this Court muſt determine ac- 
cording to what the law now is. | 
| After 


\ 
—ͤ— 
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Aſter Mr. Attorney General had finiſhed his reply, Mr. 
Alderman Perry the defendant, dented he might ſpeak for | 
himſelf, which was allowed; and he repreſented the bard. | 
ſhip of the caſe againſt him, the fairneſs of his dealing, the 
danger of his ruin, if after ſo many years acquieſcence he n 
ſhould be called to an acccunt for all monies received b y 
him and his father on debentures, in caſe it ſhould be diſcoy- q 

. ered that theſe debentures were void. But not defiring any 

[49© ] furiher argument, but referring himſelf 10 the judgment of Wh 


the Court, the Court took time tp conſider the matter till re 
next term. | # 2 Ik 

Ard on full conſideration of the caſe, REywoLDs, Ch, cc 
Bar. Carrtk and FoRTESscE Barons, againſt THOMu- ne 
SON, were of opinion, | | | th 


Firſt, That the debenture for the drawback given by Cor. up 
bet io the defendant, by landing the tobacco in Ireland, be- ha 
came void; for no drawback ought to be made unleſs the 
goods be expoitcd; the werds of the ſtatuie 13 & 14 Car, 

2. 11. are expreſs, No allowance ſball be made or demanded, MV 
if the goods be rel undęd, & c. And ſo by ſtatute 6 Geo. 21. ali 
if landed in IJrelaud the debenture for the drawback ſhall be 
void. ut 
2d, That the payment of the money to the defendant by WW 
the King's c fficers upon this void dehenture renders the de- 
fendant anſwerable to the King for the money by him re- 
ceived ; for whoever receives the King's money, without Wir 
warrant or lawſu] authority, is accountable to the King tot 
it. This is expreſly reſolved two Chief Juſtices and 
2 Roll. 161. Chief Baron, 11 Co. go. the Karl of Devenſbire's caſe, g 
Co. Lit. 90, who was maſter of the ordnante, and by privy ſeal 2 Jac. hun 
b. $ 145. reciting that munition utterly decayed and unſerviceable had 
been claimed as tees and vails to the maſter of the ordnance, 
by reaſon, of his ſaid office belongirg; and giving him au- e 
thority to diſpoſe ſuch of them as were ſet down in a book, N 
& c. he had diſpoſed of ſeveral pieces of iron ordnance, ſhut 
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and munition in the ſaid book ſet down; for thoſe thines 1 
being received and diſpoſed by him by colour of a privy ſam 
ſeal, which was void, becauſe founded cn a-falſe ſuggeſtion, lhe 
(or it ſuggeſts theſe were fees or vails claimed as belonging WR" " 


to the ſaid cſice, which muſt mean lawfully claimed and . 

lawfully belonging, which was rot true, for this was a nev Chi 

office ert &cd 25 H. g.) the Karl was accountable for them an 

as much as if he had taken them without any. privy ſeal. 

do in Sir Waiter Miidmay's caſe. cited 11 Co. 91. and te, Kin 
portey 


—— cet Eee DL 


— TRA 


_ 


- b * 
1 r 


» 


De Term. Paſch. 8 Geb. 2. 


rorted Cro. Eliz. 545. who being Chancellor of Fxchequer 0. Bead. 
received 140l. a year for thirty years together, by warrant far 
ſom the Lord Treaſurer, as an augmentation of his fees, 26. "Ew 
ſince the court of wards was annexed to the Exchequer, [491] 
whereby his labour was much increaſed ; but becauſe ſuch Swiad. 329. 
warrant was void, it was reſolved he ſhould anſwer for the * Noll. ren. 
monies he had received, * 4735 

And this is not from any peculiar prerogative the crown 475. 
hath above a ſubject, for tha caſe would be the ſame with 1 N 656. 
regard to a common perſon ; whenever a man receives mo- 1013. 5 
ey belonging to another without any reaſon, authority or 3 Burr, 
conſideration, an action lies againſt the receiver as for mo- 3355 _ 
rey received to the other's uſe ; and this, as well as where 8 
the money is received through miſtake under colour, and 5 Burr. 
upon an apprehenſion, though a miftaken apprehenſion of *59% 2613. 
having a good authority to receive it, as where it is receiv- | 
edby impoſition, fraud or deceit in the receiver (for there 
b always an impoſition and deceit upon him that pays, 
where it is paid) by colour of a void warrant or authority, 
though the receiver be innocent of it. | 

Caſes might be cited to warrant every part of this rule; 
but as the defendant appears to be an innocent perſon, wholly 
Enorant of the fraud of Corbet in landing the tobacco in 
land, and one who thought he had a good debenture, and 
was lawfully entitled to receive the drawback; it is neceſ- 
ſary to inſtance only caſes where the party receiving thought 
it the time of his receipt that he had 4 good authority to do 
ſo, but after diſcovers he had not; as where a man havin 
2 zrant of an office or conveyance of lands, and thinking 
himſelf well entitled, receives the rents and profits, it is 
vel known that if it after appear the grant or title is not 
food, the receiver is chargeable by the rightful officer or 
owner of the land for ſo much money received to his uſe. 


e. 260, 263. 2 Jon. 127. 2 Lev. 245. 3 Lev. 
252. | | | 


The caſes cited by Mr. Attorney General are ſtrong to the 
ſame purpoſe. A man inſuring the ſhip, on rumour that 
lic ſhip is loft pays the inſurance, it after appears the ihip 
s not loſt, the inſured ſhall pay back the money. 1 Salk. [492] 
2%, And Jacob and Allen, Sal. 27. 2 Ann. By Tak voR Pit. 493. 
lief Juſlice, if adminiſtrator authoriſes A. to collect debts 17, C. 
nl effects of his inteſtate, which he receives and pays over, 309. 
ud then a will is diſcovered, the rightful executor may * £4: Ra 
ling allumpſit againſt A. for what he has received, as “ 


money 


L493] 


tion being void, the adminiſtrator could give no authority, 


on board, upon which Martin brought aſſumpſit for the g 


and recovery againſt him would be a diſcharge to (ht 
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money received to his uſe; It was there inſiſted, that A, 
was only agent for the adminiſtrator, received the money 
for his uſe, and paid it to him; yet held that the adminiſſia. 


and conſequently A. rgceived without authority, and ther | 

nothing hinders the raiſing an implied contract, and charging 

tee defendant in an indebitatus aſſumpſit. | | 
So in the caſe of Martin and Sitwell, 1 Show. 15 

where Barkedale had made a policy of inſurance for 5]. pre. 

mio in the plaintiff's name, ard paid the money to the de. Wil ; 


fendant, and it after appeared the de:endant had no good Will ,, 


træmio; and it was inſiſted, this was money received from Wl ,, 
B. and to his uſe; but as Martin was truſtee for B. the . 
payment by B muſt be taken as agent for him; whereby WW, 
it is plain, that there is no force in that obj-Qtion. that the n. 
deſendant acted as agent for Corbet, and received the drau- 0 
back by his authority, and for his uſe. why * 
But it is further objected, that Corbet being the perſon 
who committed the fraud, who was the exporter, and in- " 
titled to the drawback, the Crown ought to purſue their WW}, 
remedy againſt him, and not againſt the defendant, who was Wi |; 
innocent, and took this money only in his own behalf, and g 
for ſatisſaction of a debt owing to him from Corbet. 7y 
t is fure, for any penalty forfeited by the landing in . n 
land, Corbet, and not the defendant, ought to be proſecuted; WM; 
but when Corbet obtains a deberture, which. he himſelf makes WW; | 
void and ineffectual, and delivers this debenture as pay-WW yij 
ment for the tobacco he bought of the defendant, what. 
need is there to reſort farther than to him who had the mo- y. 
ney from the Crown? Haſſer and Wallis, H. 6 Ann. King w 
Bench, Salk. 28. A man marries a woman ſeiſed of lands, Nat 
and takes the rents and profits, but after it appears he had 
a former wife then living; upon which ſhe brings aſſump 
ſit againſt the huſband for money received to her uſe ; and 
though objected, that the payment to him, who had 10 
authority to take the rents, was abſolutely void, and ſo the 
tenants might be ſued, for the money ſtill lay in their hands 
and they might ſue Fallis ; yet the Court held the 2&Gion 
was maintainable againſt Wallis who received the rents, 
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As to the caſe of Tomkins and Barnet, Salk. 22. upon an 3 

furious contract, the caſe appears to be good law; the fi“ lies fer 
fame caſe is Skin. 411, But there is a miſtake in one of the money paid 
reports, for Salk, ſaith it was in the Common Pleas, and -: Apnmp 
came to trial before Chief Juſtice TREBY, SKINNER, mak us paid 
That it was in the King's Bench, and came to trial before knowingly, 
Chief Juſtice ®HoLT ; unleſs it can be ſuppoſed, that the ”Y a legal 
ame caſe, which in both reports is ſaid to be H. 5 W. & dos. 
M. ſhou!d after nonſuit in one Court, be brought on to trial 2 Lev. 3, 
in the other Court; for this is an exception to the general i 5 
ule, that where a man receives money for an unſaw ful pur- , wy » 
poſe, or upon an illegal contract, he who is party to the Mod. Caſes 
enlawful act ſhall not exempt himſelf, and defeat what him- 77* 
{lf hath done, by falling on his accomplice, who is nat 
more criminal than himſelf; as in the caſe there put, if a 
man gives money to A. to bribe the cuſtom-cfficers, ho 
pays it accordingly, he ſhall not afterwards charge A. for 
this money as received to his uſe. N. 

So if a man gives bond upon an uſurious contract, and 
pay part of the monev, and after an action is brought on 
the bord, to which the ſtatute is pleaded, and the bond 
thereby avoided, he who paid part ſhall not maintain an 
iction againſt the receiver, as for ſo much received to his 
uſe, for he was party to this uſurious agreement ; and tho? 
in act of parliament makes the bond void, yet it is only to 
him who claims the benefit of the ſtatute and pleads it; for 
i! he plead non eff fafium, or ſolvit ad diem, the plaintiff 
will recover; if then he pay the money, he waives the | 
antage of the ſtatute ; and a party equally faulty, who [494 
pays his money purſuant to a faulty agreement, ought not 
to have it back again; ſo that the reaſons given by Tx ERV, 
that the plaintiff in ſuch caſe is particeps criminis, & volen- 

l non fit injuria, ſeem not altogether ſo improper. . 

The objection made, that in this caſe no privity was * Foll-161. 
between the King and defendant, was likewiſe made in the b. mY 
Eil of Devonſhire's caſe, 11 Co. go. and in Sir Walter Cro. El. 
Midnay's caſe there cited; but it was there anſwered, that 3 * 508. 
n the caſe of the Crown the law will raiſe and create as; © , 
vit y ſo as to render him accountable who receives any of Br. Bailey 
lie King's money. a — 
And in caſe the defendant be chargeable, the executors wi Ihe 


be ſo likewiſe, they were reſolved ſo to be in both Moor 476. 


leſc caſes. 1 Term, 
rep. 602. 


All 
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All the Barons agreed that the delivering up the bond 
could not be conſidered as money received to the King 
uſe; and therefore it was adjudged by the Court, that kis 
Majeſty do recover againſt the ſaid Micajah Perry the ſum 
of 88l. 10s. 9dz.. being ſo much by him unjuſtly received 
in money of the officers of the cuſtoms for the duty in- 
wards, called the old ſubſidy; but as the veſidue of the 
faid 623]. 148. 3d&. in the ſaid information mentioned, that 
the ſaid Micajah Perry do go without a day as to ſuch reſi. 
due, ſaving his Majeſty's right, if he ſhall think fit here- 
atter to proſecute him for it. | 


Caſe 212 Bayley and Warburton and others. In Scacc'. n 
Whether ——— on demiſe of John Crew ; on not guilty Wi n 
aſc = at aſſizes at Chefter 24 Sept. 5 Geo. 2. before Chic n 
Wann ber Juſtice of Che/ter, a ſpecial verdi was found, that the Bi ir 
lle, in pur- grandfather of the leſſor being ſeiſed in fee, on his marriage Wi be 


trance of 2 with Lucy Birom his ſecond wife, by leaſe and releaſe 2 in 
[495] and 24th of Feb. 35 Car. 2. ſettled the lands in queſtion 

8 inter a” to the uſe of himſelf for life, then to Lucy h vp 

de good a- Wile for life, then to the iſſues of that marriage; then toi on 
—_—— uſe of Anne the wife of John Offley, who was his elde 

in remain» daughter by his former wife, and the heirs of her body, and tes 

ex. for want of ſuch iffue, to the uſe of Elizabeth his younger. 

daughter by his firſt marriage, and her heirs, with a pont up 

to himſelf to make leaſes. | 

Provided alſo, that it may be lawful: for the ſaid I ba 

during her liſe, to demiſe the premiſſes to any perſon o po! 

ſuch term, with and under ſuch conditions, rents and reſei ¶ ſor 

vations, in ſuch manner to all intents as tenants in tail ma be 

do by ſtatute 32 H. 8. for the term of one, two or the ci 

lives, upon and under ſuch reſervations and rents, and i Kir 

fuch manner as tenant in tail is enabled to do by that by 

rute. | N N . mat 

That John Crew died leaving no iſſue by Lucy, and and 

children by former wife but Anne the wife of Oficy 18 ty, 

[Elizabeth ; upon which Lucy entered and was ſeiſed tor E By 

remainder to Anne Offley in tail who died 11 May 171 cite 

(her huſband being before dead) leaving iffue John Crew i iim 

leffor of plaintiff, whoſe name was changed by act of pili » ': 


liament from Offley to Crew) her ſon and heir. 
= Ti 


* 
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That Lucy married Eduard Turner, and after his death 
yy Wilkam Frowd, and that by indenture 2 June 1713. the 
4 aid William and Lury being of full age demiſed the pre- 
miſſes to John Ryland, one of the defendants, in conſideration 
of 26l. and ſurrender of former leaſe from Edward Turher 
ind Lucy, on which were two lives ſubſiſting, To hold to 
the John Ryland, and his heirs from the makin hereof, during 
babe lives of his ſons Richard and Iſaac, and Mary Natbury, 
el. WJ widow, yielding 11.. 4s. 8d. yearly, during the term, an 
heriot, the beſt good of every perſon who (poſſeſſed by 
force of demiſe) dies ſeiſed, all ſuch boons, duties, ſer- 
rices, averages and cuſtoms as have antiently been paid, 
doing ſuit twice a year on lawful ſummons, with.clauſe of 
re-entry for non-payment. | 

That at the time of this demiſe the premiſſes let were 
ih not in the hand of any farmer, and were before moſt com- 
hier i monly let for 21 years; that the rent was the uſual rent, 
the and the demiſe was made with all the requiſites neceſſary to 
ace be obſerved by tenants in tail in making leaſes, and accord- 
2300 ing to the form of the ſtatute 32 H. 8. 

That leſſee entered, after which Lucy died Feb. 20, 1724, 
upon which the leſſor entered as in remainder, and made 
one leaſe in declaration 10 May 1726. 

On this ſpecial verdi& the queſtion was, Whether this 
leaſe to the defendant was good againſt the leſſor of the 
plaintiff, who claimed in remainder? And it was infiſted 
upon it was not. WES RO 

Firſt, becauſe the leaſe was made by Lucy and her huſ- 
band, whereas the power was given to her alone, and ſo the 
power was ſuſpended by her marriage. Sed non allecatur ; 
for a power given to a * woman, if ſhe marry, may 
de executed by her huſband and her; Reſolved on a ſpe- 
cal verdit between Harris and Graham, Mich. 11 Car. 


married, and her huſband and ſhe made leaſe for ſix years; 
ind held good. So it was reſolved 1 Sid. 101. in Chance=- 
Ir, by Bridgman. and Hale and Lord Chancellor, between 
Duke of Bucks and Lord Antrim and his wife, who exe- 
ted ſuch leaſe, the power being to his wife alone; the 
lame caſe ſeems indeed reported Cha. Ca. 18. and there it 
ſaid, that Bridgman held the execution by huſband 1 x 


[496] 


King's Bench, where a man deviſed to his wife for life, and , Roll. abt. 
by his codicil gave her power to leaſe for ſix years, ſhe 329, pt. ua. 


* 
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wife ill, where an intereſt paſſed; otherwiſe, where it waz f 

a nude power; but HALE thought it might be fit to be at- 5 

gued, and the Chancellor concurring with Bridgman, the a 

bill was diſmiſſed. This caſe is cited 3 Salk. 256. but there n 

and in Chan. Ca. 18. the power given to the wife tolcaſe is lr 

ſaid to be (being ſole) and ſo recited Equi. Ca. ur 

1 [497] 2d, That the leaſe by Lucy and her huſband ought to pc 
1 | bave been by fine, ſhe being covert. Sed non allocatur; tor 1 
4 the eſtate of the leſſee is not derived from the leſſor's but ME. 
| ariſes out of the eſtate of the feoffees or releaſees named in me 
= the original ſettlement, and therefore nothing more is requi- du 
il | ſite to the raiſing an eſtate to the leſſce, but what is requir- cul 
1 ed by the deed which creates the power, which is only an iſ 
indenture ſigned by the party making the leaſe, and made in 
ſuch manner as the ſtatute 32 H 8. requires in leaſes by te. 
nant in tail : and therefore it is held, that in leaſes for life 
| made by virtue of a power no livery is needſul, and it hath 
| been doubted whether livery would not hurt; but Haz 

held it did not. prejudice. 1 Vent. 281. And in the caſe 

, of Harris and Graham as above, no fine appears. 


Co. Litt. d, That this leaſe will not continue in force againſt the 

I's tg, leſſer of the plaintiff who claims by virtue of remainder, 

— is. 4 for the leaſe is to be made under ſuch conditions, rents and 

in margin. reſervations, and in ſuch marner and form to all intents and 

* * purpoſes, as tenant in tail may lawfully and is enabled to do 

Die. 239, by ſtatute 32 H. 8. c. 28. but leaſe by tenart in tail is rot 

433- good againſt him in reverſion or remainder. Co. Lit. 44. 
_ abr. a.b. 8 Co. 34. a. Cro. Eliz. 602. Noy 6. 

Cowp. 02. And the Chief Baron doubted hereof ; but it was argved, 

Doug). 570, that if ſuch conſtruction be made, this power of leaſing is 

1, HI _ inſignificant, for Lucy had but an eſtate for life, and 

rep. 738. therefore every leaſe beyond it muſt have continuance 4- 

See ſtat. 4, gainſt the perſon in remainder, and a leaſe determinable en 

— 16% her own life that ſhe might have made without the power; 

beſides I took notice that the ieaſons why leaſe by tenant in 

tail ſtood not good againſt him in remainder, were becauſe 

the leaſe is derived from the eſtate-tail, and it appears not 

that the ſtatute meant to make it good againſt any but his 

iſſue, for the ſtatute mentions not the donors, Dyer 48.,n 

the margin. But the leaſe here is derived out of the ſee- 

ſimple veſted in the releafees and their heirs, by him that 

had the fee, and had power to model the uſes of ii as he 


pleaſed, and ſince the ſtatute 27 H. 8. 10. executes the 


poſſeſſion 
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poſſeſhon to the uſe in the ſame manner and plight; [498] 


t. «it is limited, whence ſuch power of making leaſes, &c. 
e l scxed to the eſtates for life becomes effeQual,. there is no 
e aſon why ſuch leaſe made by virtue of ſuch a power, 


ſhould not ſtand good againſt thoſe who claim in remainder 
under the ſame ſettlement, and conſequently ſubje& to the 
power z nor do the reſtriftions (annexed to the power, 
or WE vhich require it ſhould be made under ſuch conditions, rents, 
ut bc. and in ſuch manner as tenant in tail is enabled to 
in Mnake) neceſſarily import that it ſhould be ſuch in point of 
l. caration, but only that it ſhould be attended with ſuch cir- 
r. c(cumſtances as that act requires in the execution of leaſes 
an Wb) tenant in tail. FI ies | 


" Fux and Bardwell and others ; i Caſe 213 | 
th | Et econtra 

a Baidwell and others and Fox. In Scacc*. 

ale 


MILL in Exchequer by Fox, as vicar of Lalenbas in the Unity of 
) county of Norfolk, for the tithe of hay and all vicarial !“ N 


er, 5 N 
ind hes ariſing, on lands in defendant's poſſeſſion from 10 Oc. and we TH 
nd 727, for the year following. | will not ex- 
do And the caſe upon the depoſitions appeared to be this : 23 


ln the time of William 2. the cathedral church of Nor- lande from 
ich, is ſuppoſed to be built, and the biſhop's ſee removed the pay. 
on Thetford thither, | 
n the time of Hen. 1. Herbert biſhop of Norwich, grants they come 
the prior and convent of Norwich, Ferias quas Rex Wil- i be fe- 
mus fratribus dona vit in hebdomadi pentecoſtis, e. 
akenham cum omnibus rebus quæ ad eandem pertinent 

lam præter terram Oſberti archidiaconi Ameringhale, me- 

letatem ſilvæ de Therp, &c. But this ſeems rather a 

wnfhcmation of the grant of Hen. 1. 

Amo 112.1, Everard Biſhop of Norwich confirms to them, 

iz que prædeceſſores mei dederunt, &c. ſimiliter quio- 

ud Herbert de Roſs habuit in Lakenham, &c. 

am 1146. William biſhop of Norwich confiſfns to them [499] 
mz quæ Herbertus epiſcopus Norvicenſis, aut Rverard- 


hat WP epiſcopus Nerviceneſis donavit, & quicquid Herbert de 
be e habuit in Lakenham. - | 
the Am 1200. John de Grey biſhop of Norwich, grants to 


* prior and convent of Norwich, eccleſiam de Lakenham 
| cum 


„ cc  R— cm 


__gralis ſandæ Trinitatis Norw?. 


2 And. 120. 
4 Inſt. 257, 
1 Jon. 166, 


167. 
1Co. 126,2. 
Palm. 49. 


Winch. 36, 


Lay 74. 
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com omnibus ad eandem pertinentibus, - &c, adminiſirgi 
per capellannos ſuvs, ſalvo nobis & ſucceſſoribus noſtris jure 
pontificali &. parochiali. | | 

16 Hen. 3. Anno 1233. An inſpeximus and confirmatiog 
of the grants of King William 2. and Hen. 1. wherein 
they grant manerium de Lakenham, Ameringhale, medie. 
iatem Silvæ de Thorp, &c. 

- Anno 1273. Confirmation by Pope Gregory to the monk: 
of Noxwich of a grant of the church of Lakenham, and by 
the viluation of eccleſiaſtical benefices, 20 Ed. 1. & f 
26 Hen. 8. it appears, that the cure was ſerved by tbe 
morks, who received an annual penſion. c 

By charter 30 H. 8. the King Cænobium de priore & 
conventu eccleſiæ cathedralis ſanctæ Trinitatis Norvici 
tranſpoſuit & mutavit in decan' & capitulum eccleſiæ cathe. 


And incorporates the dean and Chapter, and grants them 
all the poſſeſſions of the priory. Vide 3 Co. 73. 
The dean and chapter having by this grant the manor of 
Lakenham, and likewiſe the church of Lakenham, as being 
part of the poſſeſſion of the prior and convent, by leaſe 
2 Jan. 33 Hen. 8. 1541. demiſed to Robert Hin 
the ſcite of the manor of Lakenham, and all the lands be- 
longing, except the mills and woods, for — years, and ce 
venanted, that the leſſee ſhall have the tithes of his catt 
going on the ſaid demeſnes, and that the dean and chapte 
will diſcharge him of all tenths, &c. 

1 Mar. 1 Ed, 6. By indenture the dean and chapter, i 
confideration that Robert Flint had been at great charge | 
building and repairing the houſes, demiſed to him Lala 
am, (that is to ſay, the ſcite of the manor and demeſ 
lands by the leaſe 33 H. 8.) which it is ſaid hath been al 
ways freed from the payment of tithes predial and perſon . 
nal in the hands of thefarmers ; the meaning was, that | 
ſhould hold the ſaid manor of Lakenham difcharged of 1 
manner of ſuch tithes ; and by the ſame indenture the dei 
and chapter demiſed to him the tithes of hay and co 
growing on the ſaid demeſnes for 20 years. 

3 June Pra. 6. the Dean and Chapter ſurrendered the 
poſſeſſions to the King, who by letters patent g Nov. 1 
6. grants to the dean and chapter, omnia illa maneria nol 
de Hindlenoſton, & c. 20 maneria in com” Norf', acetis 
omnes illas eectorias & eccleſias noſtras de Hindleno 
& c. Lakenham, &c. 25 rectorias in com' ay 4 

c etl 


* e : © wah x 
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Ac etiam advocationes, donationes, jura patronatus vicaria- 
tum predictarum eccleſiarum & earum cujuflibet, necnon 
omnia & ſingula maneria, meſſuagia, & c. reddit', &c. 
lebas, decimas, oblationes, obventiones, penſiones, por- 
tiones, advocationes, jura patronatus, proficua & heredita- 
menta noſtra quæcunque in villis, &c. de Hindlenoſton, 
Newton, &c. Lakenham, &c. in com' Norf' &c. dictæ 
eccleſiæ cathedralis dudum ſpedtant.“ 


vicariz de Wykelwood in com' Norf,“ necnon omnibus & 
ſngulis meſſuagiis, terris, & c. decimis, redditibus & hæ- 
rzditamentis in Hemingſby, Lakenham, & c. aut alibi dict 
maner* de Hemilby, Lakenham, & c. ac rector' de Hemil- 
by ſeu eorum alicui quoquomodo ſpectant, ac except' omni- 
bus terris, & c. decimus jacentibus in Eaton, ac aſignat' ma- 
ner” de Lakenham extra dict' maner* de Eaton ac extra 
d' maner' de Ameringhale ac modo in tenur' Roberti 
Flint. | 

By patent 1 July ) Ed. 6. the King grants to Tho. Gre- 
ſeam, Eſq. manerium de Lakenham, ac tot' reQor* & eccle- 
lum de Lakenham ac advocationem & jus patronatus vica- 
fe eccleſiz ibi, &c. ac omnia & ſingula meſſuagia, gran- 
gas, & c. glebas, & c. decimas garbar*, blador', granor? 
ſeni & cannabi, ac al' decimas quaſcunque in Weſtacre, 
Lakenham, & c. dict'- maner' et eccleſiz ſeu eorum 
leu ſpectant, & c. 9 W be 

It does not appear any vicar was inſtituted till the year 
610, but that ſince then Smith and others have been inſti- 
ued vicars, and Sir Revi! Catlin, his father and grandfather 
ed Lakenham farm as aſſignees of the leaſe made to ——; 


nder the Catlint of the ſaid farm; that the common re- 
uation has been, that the vicars of Lakenham have been 


n, SIN | 
That tithes have been paid by the owners and occupiers of 
is farm to the vicars, or a compoſition for them, which 
« uſually 81, a year; that Richard Catlin, father of Sir 


by 0 paid ſo in lieu of vicarial tithes to Smith the vicar ; 
ur” at Juchs father held the farm ſeveral years, and paid ſo, 
no 7 7ight for many years did the ſame; that Ward refuſ- 


b. & to pay, on which Smith's widow ſued him in the Exche- 
; Kr, and had a decree 9 W. 3. to pay tithes in kind, and 
Ff being 


at Tuck, Wright, Ward, Armiger, Menſer, were tenants - 


Except, tamen, & nobis, hæredibus & ſucceſſoribus no- 
ſtris reſer vat? maner* de Hemilby ac reQoria & advocatione 


[ 501] 


* ltled to all the tithes of Lakenham, except the tithes of 


[502] 
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being informed Richard Catlin had paid 40s. quarterly, on 


recommendation of the Court the plaintiff accepted 8. a 
ear, and Ward paid it for time paſt, and all time after 
be held the ſame farm. | 
Tnat Wright, Richard Catlin and his father paid ſo; that 
Tuck and his father paid ſo; that Armiger and Menſer paid 
ſo ſix or ſeven years; that his father at firſt paid but 5 or 
G6l, a year, for two or three years, but hearing 8]. a year 
had been paid, agreed to pay ſo, but only paid 5]. a year 
to Harwocd, Who whs an eaſy man; and payments by 


Tuck. Wright and Ward were confirmed; books of Rich- 


ard Catlin contain entries of his payment Anno 1632 and 
13 | | 

| 6 two decrees for payment 9g W. 3. & Trin. 8 Geo. 
I. were read, the laſt of which was againſt Bardwell, now 
defendant, and Ward his tenant, and Reb. Ward his wife 
ſaith, her huſband paid 20l. for the tithes of the year 1720, 
and 22]. for the tithes of the year 1721, and by report in 
the laſt cauſe 15 April 1725, defendant was reported in- 
debted 20]. for tithes of the year and decreed to 
pay that ſum and coſts. | 

On the defendant's part they produced, beſide the char- 
ters and grants above, a leaſe 14 OR. 34 H. 8. from Dean 
and Chapter of Norwich to Laurence Stiſted for fifty years, 
of the tithes of all corn belonging to the parſonage there, 
except the tithes of corn, hay, tack and hemp, belonging 
to the manor of Lakenham, wherein is recited a leaſe from 
the prior and convent of Norwich for twenty years to Rs. 
Pifloe, dated 10 Nov. 27 H. 8. 

This leaſe to Stiſted was aſſigned to The. Pictoe, and on 


his ſurrender by indenture 12 April 1 Eliz, the Dean and 


Chapter demiſed to Pie the tithes of corn in Lakenham 
belonging to the parſonage there, except as before, for 
eighty years from Mich. laſt. s | 
On ſurrender of this leaſe by indenture 20 Dec. 8 Ela. 
the Dean and Chapter demiſed the ſame to Edmund Dean, 
who was aſſignee of — Scrivens, aſſignee of T ho. Pitt, 
for ſeventy three yeais. 
By indenture 14 Feb. 12 Eliz. the Dean and Chapter on 
ſurrender of laſt leaſe demiſed to Lane for ſeventy years. 
It appears Lakenham farm is part of the demeſnes of the 
manor of Lakenham, and conſiſts of thirty acres in Later 
ham, twenty-eight acres in Ameringhale, the town Cloſe 
which lies in Eaton, and the reſt lies in St. Stephen's pariſh 
all 
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+ was proved by ten witneſſes, and ſeveral depoſitions in 

the former cauſes, that Lakenham farm was reputed tithe- 

free, and never any tithes in kind great or ſmall paid for it ; 

and Wright and Ward ſaid, what they paid was only a free 

iſt. | : | | 

| On this caſe it was infiſted for the defendants, that La- 

tenham farm was exempt from payment of tithes by ſtatute [503] 
31 H. 8. or ſetondly, by grant 7 Ed. 6. or at leaſt the , Co. = 4 
plaintiff cannot be intiiled to recover any tithes as having b. 

no vicarage indowed. | 

1. It was argued, that the manor of Lakenham, and like- 
wiſe the rectory, having been granted to the prior and con- 
vent of Norwich, there was a unity of poſſeſſion, which 
was a foundation for an exemption by ſtatute 31 H. 8. but 
this was not ſo much inſiſted on ; for although it was a- 
greed, that where a perpetual unity continued to the time 
of diſſolution, by force of the ſtatute 31 H. 8. it was a 
good ground for exemption of thoſe lands from tithes in the 
hands of the patentees; yet here was no proof that the 
priory of Norwich was one of the greater houſes that came 
tothe Crown 31 H. 8. and it was evident they were in the 
Crown before, and conſequently by ſurrender, or by ſtatute 
27 H. 8. for by letters patent 2 May 30 H. 8. the King 
changes the prior and convent of Norwich into a dean and 
chapter, 1 transfers to the dean and chapter of _ Norwich, 
all the poſſeſſions of the priory, 

Now no lands belonging to religious houſes that were 
Gſſolved by 27 H. 8. were exempt from tithes ; and unity 
of poſſeſſion was not in itſelf any diſcharge for the tithes, 
being collateral to the land, as ſoon as the unity ceaſed, the 
right to tithes revived accordingly. It appears, that the 
dean and chapter of Norwich having the poſſeſſions of the 
priory, immediately made leaſes of the tithes. By inden- 
ture 2 Jan. 33 H. 8. they demiſed the manor of Lakenham 
x to Flint, who in conſequence was bound to pay tithes to 
ry the rector the leſſor, and 14 ORt 34 H. 8. they demiſed all 
or, | 14 3 y l 

the tithes of corn belonging to the rectory to Law. Siiſted 
ſor fiſty years, to commence after a 2 


on l leaſe of them by 
- the prior and convent 10 Nov 27 H. 8. to Robert Piftoe 
the ſor twenty years; ſo it is plain they did not then look on 


the tithes to be extinct, or the manor of Lakenham to be 

txempt from them. 
li is true, in the leaſe to Flint the dean and chapter co- 
*ant he ſhould not pay tithes for his cattle agiſted on the 
3 demeſneg 


— 
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[504] demeſnes of the manor, which covenant ſhews that without 


 ftruftion be made according to the import of the words, it 


it tithes might have been demanded for the agiſtment of his 
cattle. In the leaſe to him 1 Mar. 1 Ed. 6. it is declared 
indeed, that the manor of Lakenham had been always freed 
from tithes predial and perſonal in the hands of the "omg 
and on that account it was explained he ſhould not be 
charged for any ſuch tithes, and the predial tithes of the 
demeſnes are demiſed to him for 99 years. 

But though this be inſiſted on as an argument that the 
demeſnes were always diſcharged of tithes, yet if. a con- 


ſeems rather to infer the contrary : It is very likely the prior 
and convent, when they leaſed out any part of their lands, 
leaſed them free from the payment of tithes, in order to 
gain the higher rent, and therefore in the manor of Lakn- 
ham, or any part of the demeſnes, they exempted them 
from paying any predial or perſonal tithes ; but this was 
an exemption that was not inherent in the lands, but wa 
the effect of their covenant to excuſe them; when there- 
fore the covenant in the leaſe 33 H. 8. excuſed only the 
tithes of the cattle agiſted on the demeſnes of the manor, 
that was not equivalent to what the former tenants were Wi 
excuſed from, and therefore in the leaſe 1 Ed. 6. it waer 
declared the meaning was to excuſe him from all predia re. 
and perſonal tithes whatſoever ; and therefore the predia 10 
tithes only were demiſed to Flint for 99 years, but al ell 
mixed tithes, with which the vicar is uſually endowed, bon 
were ſtill payable by him; the covenant to diſcharge all of 
tithes, was meant only to exempt from the tenths payable not 
by ſtatute 25H 8. and not to <xcuſe them from any ot. 


tithes. Pref 
2. Rut the thing mainly inſiſted on is, that by letten the 
patenk 5 Ed. 6. the King grants to Thomas Greſham the at 
a or of Lakenham, ac totam rectoriam & eccleſiam de oft 
Lakenham, ac advocationem & jus patronatus vicaræ ect! 
cleſiz ibidem, ac omnia meſſuagia, &c. glebas, decimas ire 
Weſtacre, Lakenham, &c. dict' mane', eccleſis ſeu eorum / tithe 
alicui ſpeQan,* &c. ; al v 
Whence it is inferred that the plaintiff, collated to ti 
vicarage by the dean and chapter, can have no right to tte n 
tithes, at leaſt not the tithes ariſing from the manor 088 The ; 
Lekenham. that | 
And although it was anſwered, that by the letters patenWeents. 

but of 


and 


1 Ed. 6. the King had granted the reQory of Lakenhs 


\ - 
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and advowſon of the vicarage to the dean and chapter, and 
conſequently the ſubſequent grant to 'T homas Greſbam is 


ception of all tithes in Lakenham to the manor of Lakenham 
belonging 3 as therefore the demeſnes of Lakenham have 
always been reputed exempt from tithes, and it came to 
the Crown tithe-free, and thoſe tithes by this charter are 
granted to Thomas Greſham, the plaintiff cannot be intitled 
to them. [+ BY: 

But it is evident by what is before ſaid, that the manor 
of Lakenham, and other poſſeſſions of the prior and convent 
of Norwich, came not to the Crown by the ſtatute 31 Hf. 8. 
but were in the Crown before, either by ſurrender of the 
prior and convent, or by the ſtatute 27 H. 8. and conſe- 
quently did not come to the Crown tithe- free; but in rea- 


Lakenham had been long united, upon the ſeverance of them 
the right of tithes revived; when therefore King Ed. 6. in 
the firſt year of his reign granted to the dean and chapter of 
, Nirwich the rectory of Lakenham, all tithes in the pariſh of 
Lakenkam became due to the dean and chapter, as well thoſe 
out of the demeſnes of the manor as elſewhere, and the 
exemption doth not extend to any tithes, parcel of that 
tectory; but firſt, the King having granted ſeveral ma- 
nors, rectories and all other hereditaments in Lakenham or 
elſewhere in the county of Norfo/k, which heretofore be- 
longed to the cathedral church of Norwich, he excepts out 
| of this grant the manor of Lakenham ; but this amounted 
able ot to an exception of the rectory (if it had been appendant 
tat to the manor, as it was not) becauſe the rectory was ex- 
preſly granted away before: Then he excepts all tithes to 
the manors of Hemilby, Lakenham and reQory of Hemil/by, 
at eorum alicui ſpefan' ; but this doth not except the tithes 
of the demeſnes of Lakenham, which were not belonging 
to the manor but to the rectory of Lakenham, for the tithes 

re collateral to the land; beſides it doth not import any 
tithes belonging to the manor, for it comes in with gene- 
al words belonging to the manor or rectory of Hemilby or 

« of them, ſo that it excepts not any tithes belonging to 

de manor, unleſs it otherwiſe appear there were any ſuch : 

The next branch of the exception indeed ſeems to import 

hat there were tithes belonging to the manor, ſince it ex- 

pts all tithes in Eaton, aſſigned to the manor of Lakenham 
wut of the manor of Eaton and out of the manor of Ame- 

ringhale 


void; yet it was urged that in that grant there is an ex- 


ity, although the manor of Lakenham and the reQory of 
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' ſprfian'; | apprehend the tithes of demeſnes of the manor 


- probable there might be ſome portion of tithes granted be. 


whether they were in the tenure of Flint by: thoſe leaſes or 
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ringhale, now in the tenure of Robert Flint; and it ſeems 


OI the council of Lateran out of Eaton and Ameringhal: 
and annexed to the manor of Lakenham, becauſe in the 
leaſe to Stifled 34 H. 8. of the tithe corn belonging to the 

arſonage of Lakenhqm, there is an exception of the tithe 
of corn, hay, tack and hemp belonging to the manor of 
Lakenkam, which were probably excepted out of Stiſteds 
leaſe, becauſe they were before demiſed to Flint; and per- 
haps by the Icaſes of the ſite of the manor of Lakenham 33 
II. 8. and 1 Ed. 6. and the demeſne lands, they might be 
thought to be comprehended in the general words, but 


any other, the exception of the tithes lying in Eaton, & of- 
frenat” & appuntluat” maneris de Lakenham extra maner di 
Eaton & maner de Ameringhale, cannot except the tithes 
ariſing cut of the demeſnes of Lakenham, and belonging to 
the reftory of Lakenham. Tas bs | 

And if thoſe tithes be not excepted out of the grant 1 Ed. 
6. they cannot paſs to Thomas Greſham by the grant 7 Ed. 6, 
they cannot paſs as part of the reQory, being granted 1 
Fd. 6. to the dean and chapter, could not paſs by the grant, - 
J Ed. 6. for the King was deceived, and his grant to The- 
mas Greſbam as to the rectory of Lakenham, and the advow- 
ſon of the vicarage, and the tithes belonging to the church 
of Lakenham, is void; it may poſſibly ſtand good as to ary 
tithes in 'Eaton,' or afſigned out of the manors of Eaton or 
Ameringhale to that of Lalenbam. 

I need not cite caſes to ſhew that an exception doth rot 
extend to exclude out of a grant what is expreſly 4 
2 Roll. 454. S. 8. A man ſeiſcq of the manors of C. and 
D. of which Blackacre is a part of the manor of C. but 
lies near D. and is enjoyed with and reputed parcel of D. 
he grants the manor of D. and all lands reputed parcel ef 
it, except the manor of C. Bl/ackacre is not excepted, being 
expreſsly granted as parcel of the manor of D. under ibe 
words all lands reputed parcel of that mancry, 

Suppoſe King Ed. 6. had granted to Thema Greſham ihe 
manor of Lakenham, the rectory of W. and all lands, tithes, 
&c. to the ſaid manor and church or either of them belong- 
ing, and after had granted the re ctory of Lakenham, cun 
emnibus juribus, membris & pertin' did eccliſiæ Cath' dudum 


belonging io the reory would not have paſſed to * 
| Pay | 
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it would be like the caſe Mo. 426. where the abbot of 
Abingdon ſeiſed of the hundred of H. and the leet belong- 


ing, and other lands which came to the Crown on the diſſo- 


lution, the King grants to one Liens part of thoſe lands, and 
all leets infra premiſſa, and after grants the hundred of H. 


and leet belonging, to Lord Norris; it was held the leet 


paſſed by the laſt, not by the firſt grant. 
Thirdly, But in the laſt place it is ſaid that here was ne- 


ver any vicarage endowed, for the cure was ſupplied by the 


monks who had a ſalary allowed them, and conſequently 
the plaintiff cannot recover, for the vicar cannot be entitled 
to tithes unleſs endowed of them, and the endowment muſt 


be proved by an endowment produced, or elſe by preſcrip- 


tion; but here is not any endowment produced, and can 
be no preſcription, becauſe it was ſhewn when there was 
none, for no pretence of any vicar, or tithes paid to him 
till the year 1610, | | 

But it was anſwered, it may be difficult always to ſhew 
the exact time when a vicarage firſt commenced, or when 
it was firſt endowed. | 

By the conſtitution of Ottoboni 21 Apr. 52 H. 3. Uni- 
verſi Religioſi, qui ecccleſias in proprias uſus habent, fi 
vicarii non ſunt poſiti in eiſdem infra ſex menſium ſpatium, 
vicarios diæceſini præſentare non omittant, quibus ſufficien- 
ter pro facuſtata eccleſiarum aſſignent portionem, alioquin 
diæceſani id facere ſtudeant. "ng. 


Therefore though the church of Lakenham was appro- / 


priate before the ſtatutes 15 R. 2. and 4 H. 4. 12. which 
require that on appropriations care be taken there ſhould be 
a vicarage endowed, or otherwiſe the appropriation ſhall be 
void; and it was inſiſted that thoſe ſtatutes extend only to 
the time ſuture, and conſequently on this appropriation there 
might be no endowment of a vicar ; and it is moſt probable 
it was not, becauſe the monks ſupplied the cure till the 
ciſſolution, and had no tithes, but an annual penſion ; yet 
it appears by this conſtitution the religious were obliged to 
create a vicar and endow him, otherwiſe the biſhop was 
required todo ſo; and this conſtruction extends to all pre- 
cedent appropriations, and therefore the preſumption is, 


that there was a vicar endowed purſuant to this conſtruc- 
tion, | 


How the cure came after to be ſupplied by their on | 


monks does not appear; perhaps thoſe monks might be 
preſented and inſtituted, though they are called Cappellani; 
or 
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p or perhaps the Pope might by bull allow the prior to ap- 
| int one of his monks to officiate and ſerve. the cure, a; 
inthe caſe of Briton and Wade, 2 Cro. 515. | 
The prior of Deintree had the advowſon of Norton ap. 
propriate, and the vicarage was endowed with the altarage 
and ſmall tithes, and ſo - continued till the reign of H, 6, 
when on petition of the prior to the Pope, in regard the 
priory was poor, the Pope granted guad de cetera the prior 
ſhould conſtitute one of his monks to officiate in the cus, 
[529] and ſo it continued to the diſſolution ; but held this did not 
diſſolve the vicarage. | 
It-is true, this was an endowment after the ſtatute 4 H. 
4. but though this was a reaſon given, that the Pope could 
not diſſolve a vicarage after that ſtatute. 


Yet it was reſolved, that it could not be done by the 


Pope, though the ordinary might do it. 

It is ſure the vicarage of Lakenham is mentioned in the 
patents 1 Ed. 6. and Ed. 6. fo that the church was looked 
upon to have a vicarage then. | 

And though it does not appear how the endowment ori- 


ginally was, it is ſure they were oftentimes uncertain and 


variable. 

At firſt the endowment might be ſmall, and after in- 
larged. Seld. of Tithes 3 Vol. 1262, ſaith, ſpeaking of the 
firſt appropriations. 

Not was there any perpetual certainty of the profits of 
their preſentee (that is the perſon, the appropriate perſon 
preſented to any vicarage) till the monks by compoſition 
with the ordinary, or by their own ordinance, (which pre- 
ſcription after confirmed) appointed ſome yearly ſalary in 
tithes or glebe, or rent, for the perpetual maintenance of 
the cure; which ſalaries became afterwards the endow- 
ments of perpetual vicarages. | 

Crimes & al v. Smith, 12 Co. 4. in the Exchequer. The 
caſe was, The abbot of Saby held the parſonage of Lub- 
enham in the county of Leiceſter as appropriate, which 

'Watf, Cler. came to the Crown by ſtat. 31 Hen., 8. who in the thirty- 
Law, 294» ſeventh year of his reign granted it in fee farm, under 
39! 39% which the plaintiff claimed; the defendant got a preſenta- 
: Co. 45. tion from Queen Elizabeth to this church, and inſiſted, that 
Rund. 72, 97, the impropriation was made 22 Ed. 4. and no endowment 
09» 07% of a vicarage, and conſequently the appropriation void; 

L510] and there was no inſtrument or direct proof of any endou- 


ment, But ſince, during the appropriation ſuppoſed, oo 
2 
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ts continuance, was rightfully endowed. . | 

And the Court ſaid, it would be dangerous to exami 
into the original of impropriations of parſonages and en- 
gowments of vicarages. c | 

In the preſent caſe there is a proof of payment of vica- 
rial tithes to the vicar for near 100 years, while Richard 
Catlin, Tuck, Wright, Ward, Armiger, Menſer, held this 
farm, and a conſtant reputation, that all tithes but of. corn 


his favour, which raiſes a ſtrong preſumption fof him. 


It is poſſible the endowment at firſt was but ſmall; that 
ſome penſion was paid to the incumbent ; that when the 


dan and Chapter had the parſonage, they might vary or 
zugment the endowment of the vicarage in Flint's leaſe 33 
H. 8. the demiſe of predial and perſonal tithes only, looks 
like a reſervation. of the reſt for the vicar; and the pre- 
ſcription, which is evidence of an endowment, need not 
to be ſuch as admits no proof when it was not paid; for 
the endowment may be within time of memory; but a pre- 


ſcription allowed by the cahon law of ſixty years or there - 
abouts, a time ſufficient to induce a belief that there was 


ſome foundation for the payment, though it does not appear 
exatly when ſuch payment began. , 

Beſides, there was on 6 Nov. 1735, to which the debate 
ff the cauſe had been put over, further evidence given of 
ſeveral preſentations by the Dean and Chapter to the vica- 
ge, and the vicars inſtituted thereon, ſome of which 
gere ſaid to be in purſuance of the conſtitution of Otto- 
Pm, . ASE > 
The firſt inſtitution was 1312, which were followed by 
ers 1327, 1359, 1361, 1375, 1386. 5 
amo 1569, there was a ſequeſtration granted of the pro- 
is of the vicarage by the biſhop, in order to ſupply the 
ue in the vacancy, and anno 1610 there was a preſentation 
gam. ä 
Beſides, there were produced accounts of the chamber- 
ins or treaſurers of the priory in the time of R. 2. and H. 
uberein he accounts for 58. de terris pertinen” vicario de 
ikenham, 411. 48. 4. de eccleſia de Lakenham, 141. de 
| * cum decimis, & 19 R. 2. de manerio 20l. de de- 
mis 4}, | | | 


Kr had tithe-hay as well as other vicarial tithes, and _ 
tae 


had been a vicar induQted, as a vicar rightfully endowed, it 
was reſolved by the Court, that the vicarage, in reſpe& of 


belonged to the plaintiff ; and two decrees of this Court in 


| was further proved, that the reputation was, that the 


Watf. 195. 
2Cro, 252. 
Poſt. 5 
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the payment of the 8]. yearly by Catlin, Wright, Cc. un 
reckoned to be for the tithe of hay, clover, turnips, and 20 
other ſmall tithes, and that tithe had been once paid in kind 
to the vicar. | 
It was further inſiſted, that the vicarage or rectory of 
Lakenham came not to the Crown either by the ſtatute z 
H. 8. or 27 H. 8. but the King 3o H. 8. tranſlated the 
priory and convent to a dean and chipter, and transferred 
the poſſeſſions of the priory to the dean and chapter; { 
that theſe poſſeſſions not being ſurrendered to the Crown, 
nor veſted, in the Crown by any act of parliament, there 
could not be any exemption from tithes ; for unity of poſ. 
ſeſſion cannot be an exemption longer than the unity cem 
tinues, and it is only by force of penning the clauſe in ſtat. 
ty = „ © 31 H. 8. that the lands given to the Crown by that ſtatue | 
are diſcharged, where there had been a perpetual unity til 
the diſſolution by that ſtatute. 
See Bunbe. And the Court was of opinion, that unity of poſſeſſion 1 
ag 1 of the manor and rectory of Lakenham in the hands of the 
122, 338, prior and convent, and after of the dean and chapter of 
159, 299, Norwich till 1 Ed. 6. did not exempt the demeſnes of the 
_ 2 2 manor ſrom tithes when they come to be ſevered. 
201379. Tha by the letters patent g Nov. 1 Ed. 6. the reQor 
{512] was gfanted to the dean and chapter of Norwich, and con. 
2 Bl. Com. ſequgntly the grant of it by the patent ) Ed. 6. to Thonu 


my Ray. Greſham, Eſq. was void; and although there was an excep 


991. tion in the grant 1 Ed. 6. of the manor of Lakenhan, rec 
1 Ld. Ray. tory cf Hemilby, & c. and all lands, tithes, &. to the ſaid 
ik. 6&5. Manors, rectory, aut eorum alicui quomado ſpeAan, that 
See Fareſl. did pot except any tithes, parcel of the rectory of Lakrnlan 
113,137- which was before expreſly granted to the dean and chapter 
: Ou 44. much leſs the tithes belonging to the vicarage. _ 

Ca:th. 392. That the reputation of tithe hay and all vicarial tith 
1 403. belonging to the vicar, and the payment of them by the 
Hol: Oh. ' reſt of the pariſh, and the payment of the 8]. yeaily, © 
Cai. B. R. ſome other ſum, as a compoſition for them by the owne 


Sm and occupiers of Lakerham farm above 100 years, and ly 
March. 26. d | i an 
1 Ro. abr. two former decrees in favour of the vicar, was a ſufticien_y g 
653. evidence of ſome ancient endowment. * 


Litt. Rep. And the Court decreed the defendant ſhould account vit 
3 the plaintiff for the tithes demanded by the bill, and that 
b. 3% the defendant's croſs bill ſhould be diſmiſſed with colts 
Lutw.1316: which upon an appeal to the Houſe of Lords in Maa 

1735-6 was affirmed, with 200l. coſts, * 
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 Termino Paſch, [83] 
'9 Geo. 2. 
3 — Cn 
Roger Acherley ver. Bowater Vernon. Caſe 214 


N Action or Drzr for 5700l. the plaintiff declares, The non- 
That whereas Tho. Vernen, Eſq. being ſeiſed in fee, by range . | 

will 17 June 1711, deviſed to his wife out of the manor of e b viag 

Shrawley, and other lands and tenements in the county of tho! ſubſe- 

Wirceſter, an annuity or rent-charge of 1000l. a year for gan 5 

her life, clear of all charges, except parliamentary taxes, 3 

in lieu of her jointure. ' | . plaintiffs 
And by the ſame will deviſed to his ſiſter Z/iz. Acherley, nl li 

the plaintiff's wife 200l. a year out of rents of his ſaid real he claimed 

eſtate, to her own hands for her ſeparate uſe, excluſive of upon ſuch 

her preſent or any future huſband 3 and to be made up gool. ng ny 

ayear from his wife's deceaſe, during his ſiſter's life. 381. 

And after a deviſe of other eſtates to William Vernon, &c. 

he deviſed all the refidue of his real and perſonal eſtate, 

(his debts, legacies and funeral expences firſt paid) unto his 

brother Roger Acherley, Geo. Vernon, Geo. Wheeler, John 

Bearcroft, and Richard Vernon, their heirs, executors and 

1dminiftrators, upon truſt and confidence, that after the 

annuities and annual rents before deyiſed to his wife and 

ſiſter, & c. paid, the ſaid truſtees ſhould inveſt the reſidue | 

of his perſonal eſtate in the purchaſe of lands, &c. and [514] 

ſhould ſtand ſeiſed of all his real and perſonal eſtate, during 

lis wife's life, to the uſes and purpoſes in the ſaid will; 

ind after the deceaſe of his wife (in'caſe he die without 

ſue then living) ſhould ſtand ſeiſed of all his manors, meſ- 

ſuages, lands, tenements and hereditaments, and lands to 

be purchaſed with the ſurplus of the perſonal eſtate, and 

ſhould ſettle the ſame to-the .uſe of Bowater Vernon for 

unety-nine years, if he ſo long live, with remainders 


Ner, &c. | 8 
And 


515] 
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And directed, that his truſtees during his wife's life ſnoul 
pay the clear ſurplus of the profits of his real and perſona 
eſtate, after payment of the ſaid annuities, debts, &c. 0 
the ſaid Bowater Vernon for ſo long a time as he ſhould live, 
and after his deceaſe, to his firſt and other ſons in tail mals 
&c. 
And whereas by codicil 2 Feb. 1720, Themas Vernon the 


teſtator having purchaſed other lands, deviſed the ſame tg 


his truſtees and executors, ſubject to the ſame truſts t 
ſame uſes to which he had deviſed the bulk of his eſtate, 
& c. 6 

Then revoking that part of the will that appoints Rege- 
Acher/y, George and Edward Vernon thiee of his truſtee, 
he defires Frances Keck and John Nichols to be two of hit 
truſtees. 

And whereas the teſtator died 5 Feb. 1720. ſeiſed, &c. 
after whoſe death Roger Acherley and Elizabeth his wiſe 
were ſeiſed of the ſaid rent deviſed to Elizabeth in demeſne 
as of freehold, in right of the ſaid Elizabeth, by virtue of 
the ſaid deviſe. And Bowater Vernon entered into the (aid 
manor, &c. out of which, &c. and hath been ever ſince 


tenant of the demeſne thereof, and 1900l. for nine years Wi of 
anda half, ended 5 Feb. 1731. in the life of the ſaid Eu- 
beth Acherley and Mary Vernon, became due to the ſaid El. WW ar 
zabeth for the ſaid yearly rent, and is yet unpaid. ph 
And the ſaid Elizabeth died 3 May 1732, and Mary Ja- de 
non died 5 July 1733, whereby, and by deajh of E!:zab-th, BN dv 
and by force of ſtatute, action accrues to the plaintiff, her 
huſband, to demand the ſaid 1900l. part of the ſaid 570. WW in 
In the ſecond count plaintiff declares, that whereas Ti- WW vi 
mas Vernon being ſeiſed in fee of the manor of Shrawlry, Let 
&c. by will 17 Jan. 1711, deviſed to Elizabeth wife of WW pai 
plaintiff, 200l. a year to be iſſuing out of his real eſtate, | 
&c. for life, and died 5 Feb. 1720, after whoſe death plain. n 
tiff and wife, in right of wife, were ſeiſed of the ſad i nie 
yearly rent, and Bowater Vernon entered into the ſaid manor, ny 
and hath ever ſince been tenant of demeſne, and 1907. for rele 
nine years and a half's rent ended 5 Feb. 1731, became due vil 
to the ſaid Elizabeth, in her life and life of Mary Yerwn, . 
and then Elizabeth died 3 May 1732, whereby, by force of Wit i 
ſtatute, plaintiff became intitled to demand the ſaid 1900 7 
other part of the ſaid 5 700). | 3 1 
Third count to the ſame effect, on deviſe by codicil 2 ben 


Feb. 1720; to which the defendant pleads he owes m_—_ 
| 0 
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And on trial at the fittings 24 Feb. 8 Geo, 2. before 
* Chief Juſtice Ex RE, agreed to a verdict for the plaintiff 
on the firſt count, and reſt for defendant. 

And the plaintiff ſhall inſert into the declaration the con- 
ale dition in the codieil deviſed to Lætitia A. and whatever in 
| will or codicil defendant thinks neceſſary, and if the Court 
the be of opinion for the defendant the plaintiff ſhall pay coſts 


e to of a nonſuit. | 

| Of Serjeant SKINNER for the defendant. | 

ate, The caſe principally intended to be referred to the conſi- 
deration of the Court is this ;— &# 

oper Thomas Vernon deviſes 200], rent- charge to his ſiſter, wife 


een of the plaintiff, for her life for her ſeperate uſe, to be iſ- 
his WY ſuing out of his real eſtate, and deviſes his real eſtate to 
truſtees, on truſt that the rent- charge being firſt paid, af- 5 
&, ter his debts and legacies ſatisfied, they ſhou d ſtand ſeiſed, 
wiſe during his wife's life, to the uſes of his will, and to enable 
ede WY them to perform it; and directed them during his wife's [561 
» of WY life, to pay the clear ſurplus of the profits, after the ſaid | 
ſaid BY annuities, debts, legacies, &c. deducted, to defendant ſo 
nee long as he lives, then to his ſons, &c. and after the death 
ears of the wife to ſtand ſeiſed, and to ſettle the ſame on the 
11. WY defendant, &c. the defendant enters on death of the teſtator, 
Eli nd hath ever ſince received the profits as tenant ; the 
plaintiff's wife dies. Whether the plaintiff can maintain 
debt againſt the defendant for the arrears of this rent-charge 
during the coverture. of 
By ſtatute 32 H. 8. 37. If any in right of his wife hath 
in eſtate for life in any rent, and the ſame be unpaid in the 
wife's life-time, the huſband after her death ſhall have 
lebt againſt the tenant of the demeſne that ought to have 
paid the ſame. * 
2dly, It was inſiſted, that by the codicil it is ſaid, But 
my will is, That what I have ſo given to my ſiſter and 
niece be accepted in lieu of all, either might claim out of 
my real and perſonal eſtate, and upon condition that they 
* all right, &c. to my executors and truſtees of my 
will | 
This clauſe makes the releaſe a condition precedent, and 
it 13 agreed by the caſe, | | 1 
That the right is not releaſed. 11 
That the condition precedent muſt be ſhewn to be per- 1 Rol. ab. | 
lormed, or nothing veſts, appears by the caſes that are 7 5 6 
. mentioned Co. Car, 15 
335+ 1-44 


— — 


[5171 


, precedent to the niece and not to the ſiſter ? 


Cro. El. 
636, 914. 

1 Leon 29. 
1 Rol. ab. 
45. 

3 Lev. 132. 
8 Co. 91. a, 
2 Ld, Rav. 


Db 
Mug. 63, 
689. 


1 Teim. 


Rep. 645. 


12 Mod. 
435, 460. 


Ade 


435, 460. 


the annuity. | 


Serjeant CHAPPLE for the defendant, who inſiſted, 


%. 
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mentioned. 1 Rol. Abr. 415. S. 11. Pl. Com. 30. 1 
Vern. 340. 1 Saund. 215, 

And this muſt be a condition precedent as to the leg; 
to the niece ; and ſhall the ſame words make condition 


Serjeant Eyrr, contra, The words of the codicil muf 
be taken diſtributively. 2 Vern. 478. 

Whether a condition be precedent or ſubſequent, muſt be 
collected from the intent of the teſtator, to be colleded 
from the words of the will. Win. 114. Cro. Fliz. 219. 

Now here the deviſe of the annuities precedes the deviſe 
of the real eſtate. * | | | 

But if the will and codicil be connected together, fill 
the annuity to the teſtator's ſiſter is deviſed firſt on condi- 
tion; it is ſaid the words make it a condition precedent, az 
to releaſe from the niece ; but I ſubmit it was ſubſequent 
to the niece, for it is taken notice of, that the niece wa 
under age at this time. | 

It is not to be underſtood he meant void releaſes to be 
made, he knew his ſiſter was married, and niece undet 
age, and neither the teſtator knew could then releaſe. 

Beſides the teſtator ſaith my will is, That the annuity þ 
given be accepted, Sc. then adds, having thus provided fat 
my ſiſter and niece, c. which ſhews he looked on the pro 
viſion made at preſent before any releaſe. | 

In caſe it be a ſubſequent releaſe, it is then become im- 
poſſible by the act of God, by death of wife during co- 
verture, and conſequently non performance cannot avoid 


Serjeant SKINNER in reply, This muſt be a condition 
precedent, as it is annexed to an annuity which is exect- 
tory, and conſequently muſt ceaſe if not releaſed, 

Afterwards in Trin. 9 & 10 Geo. 2. it was argued by 


Firſt, That the annuity was given by the teſtator to li 
ſiſter ona condition precedent, which is not averred to bt 
rformed. | 775 
Secondly, If not, yet the annuity ceaſed by non: pet. 
formance of the condition. | 
As to the firſt, It appears the 200l. a year was not give 
abſolutely, but upon a condition, and if ſhe had no eflate 
in her, the plaintiff, as her huſband, cannot by ſtatute 3? 
II. 8. 37, maintain action for the arrears. * 
ae 0 
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Now the words require ſomething to be done previous, 
me words in the preſent tenſe, he accepted on condition · ſhe 
90 releaſe, not if ſhe ſhall accept or ſhall releaſe. 

There is a difference between a deviſe of land and of an- 
nuity that is executory. 7 Co. 10. 


the words, and if the teſtater had been aſked. when ſhe 
fhould have the annuity, he would have ſaid when ſhe re- 
kaſed her right. | 

No part of the annuity can be paid till ſix months end, 
for it is payable half-yearly. Co. Lit. 208. 2 Co. 79. 
Where a condition concerns a tranſitory act, without limit- 
ing a convenient time, it muſt be done preſently, that is, in 
convenient time, conſidering the nature of the tranſaction. 

Now, if ſhe takes the annuity, and after refuſes to re- 
leaſe, ſhe hath the annuity, though the teſtator intended it 
in lieu and ſatis faction of her claim to the eſtate. | 

Being a married woman will not alter the caſe, for if it 
do not veſt till the a& done, ſhe might have levied a fine. 


good performance; if ſhe 
huſband had diſſented, it might poſſibly have been good. 
Lat. 20. ö 

Marriage, infancy, &c. no excuſe. i Roll. Abr. £21. 
I Vent. 199. 1 Rol. 444, 426. | | 

If ſhe had executed a releaſe, it had ſhewn her willing- 
neſs to do all ſhe could, though not effectual. 1 Saund. 
116. 

Paſch. 1730, bill in Chancery, by Mrs. Acherley againſt 
truſtees and plaintiff for this very annuity; decreed, on 
executing a fine, the arrears ſhould be paid to her. 

In Jan. 1733, Grangter, as adminiſtrator, to his wife, ex- 
bibited a bill for the arrears of this annuity. 

But 16 May 1734, by maſter of the rolls bill diſmiſſed, 
becauſe not alledged they had releaſed, ' 
derjeant WRIOGHT, contra, What has been done in 
hancery is no more than that Court would not preclude re- 
medy at law, unleſs they would comply with what was 
iſonably to be done on their part. - 

But here is no condition at all by the will ; then the 
od in the codicil are Mat is ſo given be accepted, Cc. 
den ſuppoſes it was given. be 

Beſides the 2001. was not to be in lieu of her right, but 
de 400l. a year, and then it was to be releaſed. | 


The intention of the teſtator muſt be the rule to conſtrue 


10 Co. Ow. 25. ſhews _ all ſhe could do, had been a 
ad levied a fine, though the 


IM 
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Sg the 1000l. made up 6000l. to the niece was not to 
be in ſatisfaction of her right, nor was ſhe bound to releaſe 


on payment of 100l. till the 6000l. paid. 


3 Lev. 132. 


. - Thirdly, If condition be ſubſequent, it is become im- 


. that the truſtees ſhould pay the ſaid clear ſurplus after the 


1521 


* 


Then the releaſe could not be required till the whole be- 
nefit of the deviſe took effect. | 

Objected, She ſhould have done what ſhe could. 

Anſwered, What ſhe could not lawfully do, ſhe was not | 
bound to do. 

But this muſt be a condition ſubſequent ; he deſigned hiy | 
ſiſter an immediate and preſent maintenance prior to any 
eſtate given to others. 

Secondly, She was to releaſe to truſtees, who had no c 
eſtate but what was ſubſequent to hers. 

The caſe 1 Roll. Abr. 413, 16 S. 12. the condition 
was held ſubſequent, becauſe to be performed at a day future, 

Obje&ed, Difference between deviſe of land and annui- 
ty that is executory. But no difference but where the con- 
dition is executery. , 


poſſible by act of God, the ſiſter dying before the wife. 

In this caſe I think the deviſe of 200l. a year is not upon 
a condition precedent, if it had ſtood upon the words of the 
will, it is evident it was intended to be given to hef imme- 
diately upon his death, for it was to be paid to her hall. 
yearly, during her life, and excluſive of her preſent huſband, 
as well as any future huſband, and when he ſurvived his 
wife it was to be 400l. a year. 

Then he deviſes his eſtate at Hertington in Lincolnſbire, 
paying out of it 100l. a year to his truſtees during his 
wife's life, the better to enable them to pay the ſaid an- 
nuities. | 

Then he gives all the reſt of his real and perſonal eftate, 
after payment of his debts, legacies and funeral expences, 
to his truſtees, &c. ontruſt to pay the annuities before de- 
viſed to his wife and ſiſter firſt, and after payment of al 
debts, &c. to lay out the reſidue in a purchaſe, &c. And 


ſaid annuities, &c. to the ſaid Bowater Vernon. 

So that upon the will the annuity to his ſiſter undoubted) 
veſtedpreſently, without any condition precedent. 

Then by his codicil he firſt ratifies his will, except in the 
alterations after-mentioned, and then makes his niece's le 
gacy 600ol. which before was but one; and then adds 


proviſa inſiſted on, | 
But 
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But my will is, That what I have ſo given to my ſiſter and 
niece be by them accepted and taken in lieu of all they may claim 
uut of my real and perſonal eftate, and on condition they releaſe 
all ſuch right to the executors and truſtees of his will. 

Now the words of this proviſo do import the bequeſts 
to his wife and niece to be antecedent to what is required to 
be done by the proviſo, 

That which is required to be done is, that the gifts be ac- 
cepted in lieu of all they claim out of hisreal and perſonal 
ellate, and on condition they releaſe ſuch right to his exe- 
cutors and truſtees 3 it muſt be given before it can be ac- 
cepted, and the acceptance muſt precede the releaſe. 

So that in this caſe the releaſe cannot be prior to the de- 
riſees acceptance of it in lieu of all other intereſts they may 
claim out of the eſtate. N 

Secondly, The deviſe is by the will, this proviſo by co- 
dicil annex ed to the will; ſo that the proviſo did not intend 
io defeat the will, but to add a condition to the deviſe there- 
by made; and therefore the wording of the codicil is, 
What I have ſo given; which imports, that the legacies 
were already given to which this condition is annexed. 

[t is objected indeed, that with reſpect to the niece the 
leaſe muſt be antecedent. 

But I do not ſee any neceſſity for ſuch conſtruction, the 
legacy of 1000l. is made up Goool. by the codicil; no 
doubt ſhe will accept the 6000l. rather than the 1000l. but 
ſuch releaſe may be ſubſequent. - | 

| ſee nothing in the nature of the thing, why this ſhould 
not be made after as well as before. | 

But the legacy given to the niece of 1000l. by the will is 
tobe paid at the age of eighteen, or marriage, and this is 
8 by the codicil, in caſe ſhe releaſe her right to the 
ellate, 

But ſhe could not releaſe till the age of twenty-one, and 
3 her legacy was payable before ſhe could re- 
aſe, E, 

The condition therefore that ſhe ſhould releaſe muſt be 
lubſcquent to the legacy deviſed. 

Andif it be ſubſequent as to the niece, the ſame words 
vil not make a condition precedent as to one, and ſubſe- 
quem as to the other. 

Chief Juſtice Reeve thought it a condition ſubſequent. 


wards in Eaſter Term 12 Geo. 2. WiLLEs Chief Juſtice 
Gsg and 


But the other judges doubting, it was adjourned; and af- 


[522] 


and the whole court inclined to think it a condition prece- 


Caſe 215 Bluet, qui tam, Sc. ver. Needs. In C. B. En- 


Con id ion 
of perion 
unqual fie d 
ii cl. pe- 
nalty for 
every hare, 
2} 


when heid | | 


good, 
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dent; but held, that ſuppoſing it to be a condition ſubſe. 
quent, yet not being performed, the plaintiff was not inti- 
tied to the arrear of the annuity; and therefore the verdid 
was ſet aſide, and the plaintiff to pay the coſts of a non- 
ſuit. et} 


tered Trin. ) & 8 Geo. 2, 


BEVUET Clerk, gui tam pro pauperibus quam pro ſe ipſi 
exhibits his bill 23 Jan. in Hillary Term laſt againſt 
the defendant an attorney of this court, for 4ol. debt, for 
that at Holcomb Regis in the county of Devon, 28 Nov, 
1733, the defendant did uſe a gun to kill and deſtroy the 
game, whereas he was not qualified ſo to do by the laws 
the realm; whereby an action accrued to the plaintiff to de- 
mand 5]. part of the ſaid gol. 
Secondly, That 16 Jan. 1733, he did keep another gun 
to kill and deſtroy the game, not qualified, &c. for which 


action accrued for other 5]. t 
Thirdly, That the ſame day he expoſed to ſale fix ha f 
againſt the form of the ſtatute, whereas he was not qual. 
fied in his own right to kill game; whereby action accrue ft. 
to demand 3o0l. reſidue of the 40l. 5 
Defendant pleads he owes nothing; and in arreſt 
judgment moved, bu 
Firſt, That the firſt count is not good; fince by | be 
5 Ann. 14. F. 4- it is enated, That if any perſon, nd del 
qualified by the laws of this realm ſo to do, ſhall keep up 
uſe any grey-hounds, ſetting dogs, hays, lurchers, tune par 
or any other engine to kill and deſtroy the game, and ſſ 4 
be convicted, & c. before a juſtice of peace, he fhallfor =, 
l. | | : 
But a gun is not mentioned in this act, and there qual 
when by ſtatute 8 Geo, ca. 19. it is enacted, That perſ ba 
ha 


liable to be proceeded againſt before a juſtice of peace 
any pecuniary penalty or ſum for any offence againſt the lx 
ſor preſervation of game, may be proceeded againſt by 
formation before a juſtice of peace, or by action of debt, 
in caſe, &c. before the end of next term after offence, f 


— 
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Debt lies not unleſs the offence be within the ſtatute 5 Annæ = 


14- | | 

Feen . It is not ſufficient to ſay he was not qualified, 
without ſhewing he had not 1ool. a year, nor other eſtate - 
which makes a qualification, 

The Queen ver. George, in the Queen's Bench, 2 Ann. Mod. Caf. 
It was held, that conviction on ſtatute 4 & 5 W. & M. 23. 4. 
ſhewing that defendant exiſtens perſona diſſoluta, c. did [524] 
hunt and kill ſo many hares, &c, ought to be quaſhed, - 
becauſe it did not ſhew he was not qualified. 

\ Thirdly, The ſelling ſix hares together is but one of- 
ſence; and by ſtatute 9 Ann. 25. which enaQs, That if 
any perſon whatſoever, not being qualified in his own right 
to kill game, ſhall ſell or expoſe to ſale any hare, pheaſant, 
&c. he ſhall forfeit for every offence ſuch penalty as on 
Higlars, & c. by ſtatute 5 Ann. 14. is inflicted, (viz.) the 
ſum of 51. which ought not to be underſtood sl. for every 
hare, pheaſant, &c. but for all ſold at once; but the pe- 
nalty on Higlars, &c. by 5 Ann. 14. is the ſum of 5]. for 
every hare, pheaſant, &c. 5 

As to the firſt objection, a gun is an engine to deſtroy the 
ame. 

Sp as to the ſecond objection, we have exactly purſued 
the words of the act; and if the defendant had been quali- 
hed, he muſt ſhew it. Dy. 312. Carth. 6, 124, 304. 

As to the third objection, that all is one offence, the 
ſtatute 9 Geo. refers to the ſtatute 5 Annæ, which gives . 
dl. for every hare, &c. a | | 

And though it be objected now at laſt, that the jury finds 
but 10. without ſhewing to which of the offences it is to 
be applied; it is to be obſerved, that this is an action of 
debt for 40l. and the ſeveral offences after mentioned make 
up that ſum; and the jury may find the defendant owes but 
part of the debt, | 

And per cur*, As to the firſt objection, the averment of 
his not being qualified is ſufficient, ſince the words of the 
itt are purſued ; and the defendant may come and ſhew his [525] 
qualification. | £77 + jc | 

Indeed conviQtions have been quaſhed for not ſetting forth 
vat was his want of qualification; becauſe it muſt be made 
out before the juſtice, that he had no ſuch qualification as 
the law requires; and therefore the juſtice ought to return, 
that he had no manner of qualification, before he can con- 
ud the defendant. | | 5 

| G g 2 As 
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As to the ſecond, this is after verdi&t; and it is matter 
of evidence, whether a gun be an engine to kill and deſtroy 

ame. 

As to the third, the ſtatute 9 Geo. ſaith not he ſhall for 
every offence pavy.5l. but ſhall forfeit the penalty of the 
ſtatute 5 Ann. on Higlars, & c. which is 5l. for every hare, 
&c. | 

And being a debt, the jury may find part of the debt. 

Judgment for the plaintiff, 


Caſe 216 : Philips ver. Fowler. In C. B. 


Verdi it FT was moved for a new trial, becauſe the jury being d- 
= th I vided caſt lots, which falling in favour of the plaintiff 
caſt lot, verdict was given for him. | 
how: they If the jury caſt lots how they ſhall give their verdict, 
——— s, and give it as the lot determines, the verdict fhall be ſet 
S: where aſide. ' Reſolved 2 Lev. 139. 
th-yLlhd After motion in arreſt of judgment, on an information 
4 _ in nature of a gu9 warranto, for fiſhing in the river T hanr;, 
Tem Rep. The King againſt Ld. Fitzwalter, (this was before Hale in 
oy 2 Jenes the king's bench) Fr. 27 Car. 2. Verdict ſet afide for the 
of ſame cauſe. 2 Lev. 205. Foſter and Hooden, M. 29 Car.?. 
[526] do in the caſe of Fry and Hordy, 2 Jon. 82. 
3 2 So where jury conſented to join in verdict if the court 
5 approved ot-it, was ſet aſide. Cro. Eliz. 779. 
1 Rol!. abr. In the caſe of Prior and Pæwers, 3 Keb. 811. Mich. 16 
219 2 Hale Car, 2. it is ſaid a new trial was denied for this complaint, 
5 * 5 but it was becauſe the matter appeared only by pumping 
274. 1 Sf, the jury man to ſwear againſt himſelf ; and Twiſden ſaid i 
. Jem. would be of ill conſequence; and that in Sir Philip Am 


Rep. B. R. ; 
10 : * caſe a new trial had been granted for throwing croſs ot 


le. 
5 verjeant CHAPPLE, contra, inſiſted, That it had been 
admitted by the motion in arreſt of judgment, that the ver- 
dict was good, and therefore defendant canrot have liber 
alter to move io ſet it aſide ; in pleading, if the defendant 
emit to plead in due order, he loſes the benefit of the fo 

mer. Co. Lit. 303. | 
And a man cannot plead to a ſcire facias matter which 

avoids or abatcs the writ, 

In the caſe of The King againſt Lord Fitzwalter, thous 

| 
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it is ſaid to be a motion in arreſt of judgment, the motion | 
was only for a new venire, c. 1 Keb. 465, 535. 'F 


It is ſaid 2 Salk. 647. none ſhall move for a new trial 1 


aſter motion in arreſt of judgment. 1 
Nor after motion in arreſt of judgment he cannot move Salk \ 4. 
to ſet aſide a writ of inquiry. Comb. 459. 

- | Carth. 4:5. 
After writ of error brought, you cannot move to ſet aſide cc. B R. 
the judgment for irregularity. 2 Salk. 402.” 151 


Serjeant EYRE to the ſame effect. 
In reply, Serjeant SKINNER, Hawkins and WrrGhHT [527] 
inſiſted, That this motion is not to ſet aſide th verdict for 
an irregularity, or being againſt evidence; but becauſe it is 
againſt juſtice, againſt the nature of a trial by jurv, againſt 
magna charta, which ſaith trials ſhall be per judicium pari- 
um ſuarum, 
It is admitted the motion is not too late to puniſh the 
jury; ſhall it then be too late to prevent the ruin of the 
detendant by this verdi, for which they are puniſhed ? 
In caſe judgment had been entered on diſcovery that it 
was illegally obtained, it has been vacated. 1 Lev. 95. 
Mo. 631. 2 Rol. Abr. 1 And. 232. Verdict held to be 
void, becauſe the jury examined witneſſes apart. | 
Carer JusTICE, it is generally true, that after motion 
in arreſt of judgment, a matter known to the party, ſhall 
not be inſiſted on to have a new trial. ” 
But no inſtance where in a caſe like this the verdict was 
allowed, becauſe there had been a mc tion before in arreſt 
of judgment; this therefore being a verdi& contrary to 
magna charta, to the duty of a jury, againſt reaſon and 1 Lev. 139. 
right, I think there ought to be a new trial; the caſe The | 
King againſt Lord Fitzwalter, is a reſolution expreſs in the 
point, 0 | 
Judge DENTON and I were of the ſame opinion; Judge 
FokTEscuE doubted, he ſaid he could not take it to be as 
no verdict ſince the Poftea had returned it as ſuch, but he 
agreed it ought to be a void verdict; and it was ſet aſide. 


Caſtell Attorn- y ver. Bailey. In C. B. Intr. Paſch. [523] 
8 Geo. 2. | Caſe 217 


CTION for words, for that the defendant 1 May Where a 


1734 falſely and maliciouſly ſpoke of the plaintiff, He verdi hath 


: found words 
(meaning ipcken of 


db aa == 
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the plaintif (meaning plaintiff) is perjured and for ſworn, and I a prove 
k k 


as brother 


ef, Secondly, My brother Caſtell (meaning plaintiff) is per. 


fendant. it 
is ſufficient, jured and for ſworn, and I will prove the ſame. 


thouehw» Thirdly, My brother John (meaning plaintiff) is perjured 

he cles nd for ſworn, and I can prove it, to the damage of 5000, 

tion that he [Defendant pleads Not guilty ; verdi& for the plaintiff, 

woke bro- and damages given generally. a 

: Serjeant CHAyyLE moved in arreſt of judgment becauſe 

of intire damages, and on the 2d and 3d counts the action is 
not maintainable becauſe no averment that defendant waz 
brother to plaintiff, and then no evidence that thoſe words 
were ſpoke of plaintiff, | 

And it hath been laid down as a rule, that where the 
words ſpoken may be applicable to ſeveral, it is not ſuffici- 
ent to ſay the words were ſpoken of the plaintiff; but there 
ought to be an expreſs averment, that the plaintiff hath the 
title or deſcription given him. | 

In the caſe of Delamere 11 Car, King's Bench. 1 Rol. 
Ab. 84. S. 2. 74. 2 Cro. 442. Error was of a juds- 
ment in the court at Bath, wherein the plaintiff declared, 
that in a ſuit there between defendant and S. the plaintiff 
was witneſs, and in diſcourſe of ſuch trial with the wife of 
S. and the oath the plaintiff had taken, the defendant ſaid 
of the plaintiff, Your brother Delamore ( innuendo the plain- 

[529] tiff exi/len' fratrem dic; uxor” ) took a falſe oath againfl me in 
the Hall, tc. 

After verdict for plaintiff, the declaration was held not 
to be good, becauſe not averred the plaintiff was brother to 
the wife of S. indeed the report adds guere rationem ——— 
for there was another cauſe of the judgment, becauſe no 
averment that iſſue was joined, but only, that at a trial he 
was witneſs, and ſwore, &c. 

: Rol. 84. So Mich. 15 Car. in the king's bench, Johnſon and Dy, 
c 4. plaintiff declares that the defendant having diſcourſe of the 
plaintiff, ſaid of him to John Juhnſon, ſen, I will take m 

oath that you fta'e my hens ; judgment was arreited becauſc 

no averment that the plaintiff was his ſon; but Mar. 62. 

takes notice Croke was abſent, Vide Pal. 521. 2 Civ. 


635. 
tag 8e Nil. 1652. Burrows and Uſher, plaintiff declares that 
the defendant havirg diſcourſe of the plaintiff, ſaid of plain- 
tiff, Your father (innuendo plaintiff ) ſtruck and killed Nich. 
Rulſell. | | 1 
| u 


* 
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But judgment was arreſted after verdict, becauſe not a- co. Elz. 


verred the plaintiff was father to him to whom the words 346. 4 Co. 
| 17* b. Cows 


were ſpoken. 276. Cro. 
Jac. 163, 


134, 404- 2 Leon, 112. 3 Leon, 177. Ray 4. 1 Sid 16. 1 Co. 57. 4 Co. 18. Alien 3. 
Rol. Rep. 244. 409. Moor 410. 187. Dalis 103. Velv, 80, 88. Cro. Car. 140. 4 


80 likewiſe adjudged by three judges, (Gawdy, contra) Cro. Car. 
Cro. El. 416. by all the juſtices, Phe/ps and Lane, Cro. K. * 
Car. 92. So 1 Brownl. Maſter Euſtine is a rogue, but there 
held well. 1 Rol. 84, 85. Cro. Car. 177. Shelman. Court 
divided, Cro. Car. 420. 4 Inſt. 17, 18. Reſolved, that 
in action of ſlander two things are requiſite, the perſon muſt 
be aſcertained, and the ſlander mult appear from the words 
themſelves, and cannot be ſupplied by an innuendo. Hoh. 

267, Innuendo will not aſcertain the perſon of plaintiff. t 

Rol. Abr. 74. Words muſt be ſuch as by-ſtanders may | 
underſtand them of the plaintiff, So Yel. 51. Mo. 132, f R 
Cro. Eliz. 496. Words ſpoke in Latin, there muſt be an - 2 
averment the by-ſtanders underſtood the language, ſo if 126, 268. 
ſpoken in Welch. The denomination of brother is very [539] 

extenſive and uncertain ; all relations by marriage, nay 

all in like office or employment, are often called brothers. 

But Where the words denote a perſon preſent or a perſon 
certain, there declaration is ſufficient, if it alledge the words 
ſpoken of the plaintiff without other averment. | 

As in the caſe of Woedroof and Vaughan, Cro. El. 429. Cro. Fliz. 
did nat know that Woodroof was thy brother, he hath for- wh Rol. 
foo himſelf, I will prove him perjured ; declaration held dens oe. 
good. 2 Jones 5, 

So Nelſen and Smith, Mich. 22 Car. in the king's bench, cem P's 
defendant having diſcourſe of plaintiff, ſaid of the plain- '* 
tiff, Captain Nelſon is a thief, &c. good without averment 
that the plaintiff was a captain, or known by that name, 
for a plurality of Nel ſont ſhall not be intended. 

Brown and Lane, 2 Cro. 443. Thy maſter Brown hath 
robbed me; reſolved declaration good, though no converſa- 
tion of plaintiff, or averment he was his maſter, for it ſhall - 
not - intended he had more than one maſter. 1 Rol. Abr. 

79 8. C. | 

Go tell thy landlord he is a thief, 2 Rol. 19. 2 Cro. 107. 
Thy brother, meaning the plaintiff, is perjured ; held good 

without 


* 
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without averment. Wiſeman and Wiſeman. So Ray. 86. 
CHreF Jus TICE : The verdict hath found the words 
ſpoken of the plaintiff, otherwiſe the plaintiff could not 
have had a verdict; the caſes 2 Cro, 443. Brown end 
Lane, and 2 Cro. 107. Wiſeman and Wiſeman, ſeem in 
Oint. 
g It there had been no allegation that the words were 
ſpoken of the plaintiff, the Innuendo would not help; word; 
are not ſo ſtrictly conſtrued as heretofore, and good reaſon 
for it, ſince diſcouragement of actions for ſlander will en- 
courage revenge in another manner. 
Libel is ſufficient, when alledged to be of and concern- 
ing the king and government, the miniſters, &c. the other 
[531] is matter of evidence, whether the words concerned them 
or not, 
The other judges concurred in the ſame opinion ; ard 
judgment was giyen for the plaintiff. 


Caſe218 Joſhua Hands verſus Herbert James. In C. B. 


Whether it =} | . . 
Al beſeft I JECTMENT on the demiſe of ——— Putchinſm, 
56 * 1 1 Of. 8 Geo. 2. at trial at ſittings '7 Feb. 8 Geo. 2. 


NA before Chief Tuſtice EvRr, the plaintiff 's leſſor made title 
witneſſes to to the premiſſes as heir at law to Miliam Hutchinſon; de- 
» will (be. fendant on evidence ſhewed, that William Hutchinſon and 
all dead) FTannah his wife were joint purchaſers in fee; Hannah ſur- 
„ their vived, and by will 28 April 1719 deviſed to the detendant ; 


nimes in : x 
the pre- At the execution of the will, the words ſubſcribed are ſigned, 


once of the ſcaled, publiſhed and declared by teſtatrix as her laſt will and 


teſtator, A : 5 
e leſtoment, in preſence of us; and then three witneſſes ſet 


n circum- their names; but thoſe witneſſes being all dead, there was 
lance? no proof that the witneſſes ſet their names in preſence oi 
e enn the teſtatrix, but one witneſs was an attorney of good cha- 
pabof. rater; and it was left to the jury, who found verdict for 

the defendant. | | 
But it was agreed by conſent a caſe ſhould be made and 
leſt to the opinion of the court, whether this matter ſhould 
have been left to the jury to determine, Whether the wit- 
neſſes fet their names in preſence of the teſtatr;x ? 
Serjeant EyRE for the plaintiff. This was a neceſſary 
circumſtance by the ſtatute of ſrauds to be proved; it is e 
prefiv required, that the witneſſes ſhould {et their names in 
the preſence of the teſtatrix. 
| An 
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And it appears by the caſe, that it was not proved, for 
all the witneſſes, that could have proved it if it was done, 
were dead, and therefore it ought not to have been left to 
the jury, who could no more tell it was, than that it was not 


ſo 


—_— 


_ = 


. 0 
— me 
l add os 8 
7 ²˙ wu erfze=z= 


Serjeant CHAPPLE contra ; The query is not, whether 1 
| the witneſſes ſhould ſubſcribe in preſence of. the deviſor, [532] | {0 


; but whether the evidence of this ſhould not be left to the w 

1 conſideration of the jury? If the jury cannot have expreſs by "= 

6 proof, they may determine on circumſtances; as in caſe of - 4 
livery on a feoffment when it is not indorſed, or a deed prov- 4 

þ ed by the counterpart when the original is loſt. 1 

r Per cur”, This is a matter fit to be left to the jury, which 9 

n b all that is referred to the court. The witneſſes by ſtatute 1 
of frauds ought to ſet their names as witneſſes in preſence 7 

d of the teſtatrix, but it is not required by the ſtatute that this Mp 


ſhould be taken notice of in the ſubſcription to the will; 
1:d whether inſerted or not, it muſt be proved; if inſerted, 
it does not conclude but it may be proved contra, and the 
verdict may find contra; then if not concluſive when inſert- 
ed, the omiſſion does not conclude it was not ſo, and there- 


d, ended they did it regularly. | 
2, One witneſs was an attorney of good character, and 
may be preſumed to underſtand what ought to be done, ra- 

ner than the contrary, f 


fore muſt be proved by the beſt proof the nature of the thing 1 

n, will admit, 1 
2. Incaſe the witneſſes be dead, there cannot probably be i 
le any expreſs proof, ſince at the execution of wills few are = 
e- preſent but deviſor and witneſſes; then, as in other caſes, gil 
nd be proof muſt be circumſtantial, and here are circum- 2 
1 ſtances. | 9 
t; 1. Three witneſſes have ſet their names, and it muſt be F | 
= 

| | | 

ol And there may be circumſtances to induce a jury to be- i 
ba- lere that the witneſſes ſet their hands in preſence of the | = 
for ettatrix rather than the contrary; and it being a matter of 1 
, was proper to be left to them; as, Whether livery = 
1nd 25 given on a feoffment, when no livery is indorſed; whe- £2 
uld er a deed was executed, when only a counterpart was [5333 | I 
vi- Th 


duced, &. And the court was of opinion the plaintiff | | 
ght to be nonſuited. | | bs 


Newberry 4 
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Caſe 219 Newberry and his Wife ver. Stradwick. In C. B 


Sufficient to EBT in this court on judgment in the King's Bench 
inſert in the | | 
copy in the | 
iſſue, by way of replication to a plea of nul tal, record. Quad habetur tale recordun, ibo 


not under counſel's haud. 


{ 534 ] 


Defendant pleads no ſuch record. | 

Plaintiff replies, habetur tale record”, and a day given o 
bring it in. 

Upon this the defendant made up the iſſue, and delivered 


a copy of the iſſue with the replication, which was accept- Wil i 
ed by the plaintiff, and paid for, and the record not being 
brought in, the defendant ſigned a non prof. : n 

Now moved by Serjeant BELYIELD, that when no ſuch WW! 
record is pleaded, where the record lies in the ſame cout, at 
upon which it is prayed quad per cur* videat', c. the iſſue Wil x 
may be made and delivered, and it is well. ar 

But when record is in another court, there ought to be th 
a ſpecial replication delivered, quod habetur tale recordum, fe 
under counſel's hand; and it is not ſufficient to inſert it in ak 
the copy of the iſſue delivered, for thereby the king will be u. 
defrauded of the ſtamps. ſee 

And it was agreed, that there ought to be a replication WW 5. 
quod habetur tale recordum. - | ber 

But it was certified by the prothonotaries, that of late i WW ted 
hath been held ſufficient to inſert ſuch replication in the WW anc 
copy of the iſſue delivered, and that being on ſtamped pa-. 
per, it is the ſame thing in reſpe& to the duty as if deliver WM the 
ed in a paper by itſelf — And prothonotary Barrett ſaid ths WW tis 
had been ſeveral times done and allowed. ther 


And prothonotary Thompſon ſaid, that the plaintiff having 8 
accepted the copy to the iſſue, and paid for it, it was t00 
late for him to complain of it; for if he had not acquieſce 
in it, though he could not refuſe to pay for the copy of tit 
iſſue, yet he ſhould have ſtruck out that part. 


And Sir GzorGE Cook prothonotary ſhewed 2 cauſe, B 
where after paying for the iſſue, it was held too late 1988 ric 
complain. Xy 

ang « 


And the court was of that opinion. 


Moxs! 


It, 
ſue 


in 


100 


e It 
the 
pa- 
- 


his 


ing 
too 
ced 
the 


iſe, 
t 


X. 


De Term. Paſch. 9 Geo. 2. 


Moxon ver. Horſenail & al. Caſe 220 


TRESPASS for entering his chamber at Bernard's Im, Whether 


London, and taking his chair value 50s. * ia 
On not guilty, the jury find a ſpecial verdict to this ef- 9 
ſet: | are Within 


That the pariſh of St. Andrews Ho!born lies part in Len- the worde 0 
In and part in Middleſex ; That Sir Francis Child alderman 4h Rk « 
of Lindon 6 May 1732. appointed overſeers for that part z. ratable 
within London, and two juſtices of peace nominated over» fs the poor. 
ſcers for that part of Middleſex, and the churchwardens and 
overſeers 1ated the pariſh to the poor, which was ap- 
rroved, &c, and thereby the plaintiff was rated 1s. That 
the plaintiff inhabited a chamber in Bernard's Inn, being an 
attorney of the king's bench, and a member of that ſociety, 
and having that chamber for the exerciſe of his profeſſion, 
and having no other habitation z That Bernard's Inn lies in 
that part of the pariſh which is within London ; that the de- 
ſendants by virtue of a warrant from Sir Francis Child, then 
alderman, 11 July 1733. on plaintiff*s refuſal to pay the 
ate, diſtrained the ſaid chair, being of 28. value, as over- 
ſcers of the poor; and after it was appraiſed, and ſold for [535] 
25, returned the 1s. overplus ; that there are other cham- 
bers in Bernard's Inn, the occupiers of which were alſo ra- 
ted; that Bernard's Inn is one of the inns of chancery uſed 
and inhabited by ſtudents and practiſers of the law time out 
of mind, and dependant on Gray's Inn, as an inn of court for 
the ſtudy and practice of the law. And if the plaintiff on 
this matter be a perſon liable to be aſſeſſed to the ſaid tax, 
they find for the defendant, if not, for the plaintiff. 

Serjeant WRIGHT, for the plaintiff argued, that he is 
rot liable to be rated to the poor for his chamber in this 
aſe; for if it be within the ſtatute 43 El. ca. 2. it muſt be 
is inhabitant of the pariſh, or as an occupier of a houſe 
vithin the pariſh. 

By that ſtatute, the churchwardens and overſeers may 
ſe a ſtock for the relief or imployment of the poor by 
ation of every inhabitant, parſon, vicar, others, &. 
ind of every occupier of lands, houſes, &c. in the ſaid 
fariſh, in ſuch competent ſum as they ſhall think tit. 

The word inhabitant in its largeſt ſenſe comprehends 
very Perſon that dwells in a place; but that could not 0 

the 
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the meaning of the word in this act, for then all women, 
ſervants, children, &c. in a pariſh might be rated, which 
never was done. | 
But it may be taken in a more ſtrict ſenſe ; as where fl, 
22 Hen. 8. 5. for repairing bridges, enables juſtices of the 
peace to tax every inhabitant, Lord Coke ſaith, 2 [nf 
703., the act extends not to every perſon that hath perſona 
reſidence, as ſervants, &c. but to ſuch as are houſeholders; 
and this appears by the fourth branch of the ſtatute, which 
gives diſtreſs on every ſuch inhabitant in his lands, good, 
chattels, &c. 
Anoccuper And it has been always held, that by ſtat. 43 Eliz. 2. the 
of land in $7 f ch. . 9 
one pariſh inhabitant is ratable in reſpect of his land or ability; ſoi 
maybe was reſolved 5 Co? 67. b. and ſo by the chief juſtice Eyxe 
536] in this court, Tr. 5 Geo 2. it was agreed Fitzgib. 20 
Kos, mew But the plaintiff is to be conſidered as a gueſt occaſional, 
5G bg reſiding in his chamber for the ſtudy and practice of the la, 
chuch as an agent indeed for his clients in ſeveral parts of the king. 
2828 dom. And by the order of all the judges of Eng and, Mich. 
reſides in a 8 : 
another 3 Ann. the attornies are ordered to be admitted, and take 
Par, on chambers in ſome inn of chancery, or in lodgings near, &, 
veng uct ſo that lodgings and chambers are looked upon as places a 
chriſtian the ſame nature. A perſon that comes to the term may be 
m inquire a lodger, Latch 127. and a perſon at a chamber in the 
3 temple may take an examination in relation to a robbery 
2 Rol. ab.. A juſlice of peace dwelling in or near the hundred, which 
289, 291. is in a diſtant county; which ſhews he was not looked on 
r 2 an inhabitant at his chamber. Cro. Car. 212. 
96. „ ae 
El. 659, Secondly, The plaintiff cannot be charged as the occt- 
666, baz. pier of an houſe, for it is found there are many chambers in 
4 the houſe, and he hath but one. By the caſe Saik. 57. {1 
164. Bulſt. it ſeems as if the houſe ratable to the poor ought to be 0008; q, 
20 3 Mod. intire houſe; though if ſeveral houſes be joined into ont »i!« 
5 and ſeveral families live in it, or if one houſe be dit 
148. Bun. into two for ſeveral families, they may be rated ſeveral T 
81. Hob. this is Foſpitium, and Domus & Hoſpitium differ (Hob. 25 cord 


67. A man is not chargeable for a ſtanding in a market. 2 Rv the « 


12 abr. 289. 2 Rol. 238. All perſons in colleges 08 that 
3689 3 innsof court may equally be charged. ſend: 
8 Ys Serjeant HAwEkINS contra: The words of the ſtatuf e 1 
43 EI. 2. are expreſs, That a rate ſhall be raiſed by rt 
ation of every inhabitant; and there can be no preſcripti lſuec 
againſt an act of parliament, therefore there is no force "ARM tiff b 


; the argument, that chambers have not been _— pr 
| chan 
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A chamber is domus manſionalis, and burglary may be What a 
committed by breaking and entering into it with intent to chamber is. 
commit a felony. Reſolved Cro. Car. 474. H. P. C. 33. 2 4 

|t is objected, the plaintiff is there as a gueſt; but it is [537] 
found he inhabits there, and hath no other habitation ; ſo 532: Towp. 
that unleſs rated here he can be rated no where. It is cha- 2. Leach's 
city to the poor, which by the law of God and man evegy 33 
one ought to pay. | note. 145 

And an attorney hath no privilege to be exempt, altho' Loft. rep. 
he hath privilege to excuſe him for an office that interferes * 
with his attendance at Meſtminſter, as to be a ſoldier. 1 Vent. 

6. to be a reeve, &c. March 3o. a 

Although by magna charta it is enaQed, that eccleſia fit 
litera, yet a parſon, & c. is ſubject to all charges by act of 
parliament, much more an attorney ; nor can any order of 
court exempt them. | | 

In reply it was admitted, an attorney could not claim an 
exemption in reſpect of his profeſſion, &c. But the ſole 
queſtion was, Whether chambers in an inn of chancery are 
within the words or intent of ſtat. 43 Eliz. 2. ratable to 
the poors rate ? If they be ſo, no preſcription, no orders 
of court can exempt them. But that they have been charg- 
ed no inſtance can be given ; and it will be equally the caſe 
df all ſcholars, fellows or ſtudents in the univerſity or inns 
of court. : 


2 Lev. 139. 


Ideo adjornatur. | 
Noxon ver. Lilly & al'. In C. B. | Cafe 221 
TRESPASS for taking his goods, a gr 
ra, body in the 


fill inſtance, if found, if not, to attach him by his goods, is a void proceſs, and cuſtom 
will not make it good, 


The defendants juſtify by proceſs out of the court of re- 
cord at Worcefter, and alledge, that a plaint was levied by 
the defendant againſt — and that there is a cuſtom, 
that on ſuch plaint an attachmeni ſhall iſſue to take the de- 

ſendant, if found in the juriſdictron z if not found, to at- [538] 
a3 him by his goods to appear, &c. That on ſuch plaint 
by the defendant Lilly againſt the ſaid . attachment 
ſſued, directed to the other defendants, to attach the plain- 
tiff by his body or goods, which precept the defendant Lilly 
delivered 


. = ans — 8 = 8 = 
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If'an eſtate 
be given to 
2 man and 
his heirs 
and if he 
die without 
iſſue re- 


ma inder 


ſuit nor the officer ; and here, the proceſs is not by gratt 


the firſt inſtance, if he be found, &c. which is a void pre 
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delivered to the other defendants, Serjeant at mace v0 
took the goods in the declaration. | | 

Plaintiff demurs. | | | 

Serjeant CHAyPLE: This proceſs is not good, it i; 1 
contradiction in itſelf, for it is to take the body if found, i 
not four d, to attach him by his goods, When ſhall he 
ſo, or when ſhall he be ſaid not to do ſo ? 9 
® He hath till the return of the precept to take the body 
and before ought not to take the goods. In caſe act of pi 
liament direct levying penalty by diſtreſs and ale, andi 
no diſtreſs, he ſhall be committed, there muſt be a nev 
9 for commitment after it appears there is no di. 
treſs. | 

Secondly, The proceſs iſſued purſues not what the cl. 
tom alledges the proceſs ought to be; for it is to attack 
the defendant by his body or goods, &c. without ſaying if 
defendant not found; ſo it leaves it to the diſcretion of the 
officer to take the body or goods at his election. 

Thirdly, The taking ſo many goods as in the declan- 
tion, is extraordinary. 

Serjeant Hawkins : In cafe there be 2 miſtake or erm 
in the proceſs, that ſhall not prejudice the parties to the 


but by cuſtom. 

Cus*: No difference between proceſs by grant and cl- 
tom, for if the king grants the privilege tenere placita, legal 
and uſual proceſs the grantee may iſſue as incident, andcul- 
tom ſuppoſes a grant originally, but in both caſes it muſt 
a proceſs legal; none can juſliſy the reſtraint of another 
liberty or taking away his property unleſs by the law of! 
land, that is he muſt have a lawful authority and muſt du) 
purſue it. | | 

Here the proceſs is to take the body of the defendant i 


ceſs, and cuſtom will not make it good, 
Brice ver. Smith. In C. B. he 


FORMEDON, defendant pleads ne done fas, on tin 

will was produced 28 July 1683, made by Philip Bria un 

grandfather of the demandant, whereby he deviſes the pt eſf 

miſſes to his ſon Philip (the father of the demandant) ! | 

his heirs, on condition that he pay 3ol. to * ch; 
| 1 


11 
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William, &c. Then deviſes copyhold lands to his other over, thoſe 
ſons in like manner; and in caſe any of my children die — 
without iſſue, then I give the eſtate of him or them ſo dy- of the 

ing, to the right heirs of them or him ſo dying, for ever; way Heirr, 
no ſubſcription was ſigned, ſealed and publiſhed, &c. but," —_ 
only the names of witneſſes ſubſcribed. = 

Verdi& for the plaintiff. | | 

Serjeant WRIGHT inſiſted, this is an eſtate-tail in his 
ſon Philip. 

Deviſe to his eldeſt ſon and his heirs, on condition, &c, 2 Cro. 827. 
and if he die without heirs of his body, then to his other 
ſon and his heirs; and held an eſtate-tail in his eldeſt ſon. 

Deviſe to his ſon and heirs, and if he die without iſſue, 
to his daughter Margaret, &c. | 

So Lutw. 810, 813. 3 Cro. 525. Mo. 422. Ray. 425. 

Serjeant EYRE , contra : The firſt queſtion left to the [540] 
court is, Whether there is ſufficient proof of the will ? 

But it was anſwered, This is a fact left to the jury. 

aly. This is an eſtate in fee, for deviſe is to Philip and 
his heirs expreſly, and no limitation, if he die without iſ- 
ſue, to any other perſons, as in the caſe cited, but to the 
right heirs of the deviſee himſelf. 1 Rol Abr. 536. pl. 7. 
deviſe to three daughters and heirs, and if either die with- 
out iſſue, then to J. S.; the three daughters have eſtate- 
tail and not a fee, for the limitation of the remainder over 
explains what heir he means, which imports, if no remain- 
der over, the eſtate would be a fee. 

I give my lands in A. to my ſon John, in B. to my ſon 2 Le. 68. 
Stephen, in C. to my ſen Roger, and if any live to full age 3 Lev. 115. 
and have iſſue, to them and their heirs in like manner ; but if 
any die without iſſue of his body, deviſes over. By 2 Inſt. they 
have fee, and fo at laſt reſolved by the whole court. 

Chief Juſtice ſeemed of opinion for demandant, for the 
words (rf he die without iſſue) are explanatory of the word 
(keirs) in the firſt part of the will, and ſhews in the firſt 
words the teſtator meant to give to his ſon Philip and his 
heirs (that is ſuch heirs as were the iſſue of his body) and 
after to his right heirs generally. 

f lands be given by deed to a man and his heirs, being 
underſtood to him and the heirs of his-body, that makes an 
eſtate tail. | 5 | 

But it was ſaid that the tenant in this caſe was a pur- 
chaſer, and therefore a further argument defired, which 
Was granted, and therefore adjourned. 4 

n 


2 Cro, 6; 5. 
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And afterwards Paſch. 10 Geo. 2. Judgment was given | 
for the demandant by the whole -court. ; | 


F341] 


Caſe 223 Corniſh ver. Trefey & al'. In C. B. Intr. Hill 


9 Geo. 2. Rot. 1886. 


. "PRESPASS againſt three defendants, William Trefy, 

impre per Charles Lamb, Edward otherwiſe Edmund. 

jor a d&- , The two firſt defendants pleaded not guilty, and the ſaid 

— nete be Edward, who was attached by the name of Edmund, makes 

pieaded in defence and demurs. | 

+batement. And by ſerjeant BELFIELD it was argued, that a man 
could not have two chriſtian names, and therefore defen- 
dant ſued by the name of Edward alias Edmund, could not 
be ſo ſued. 2 Cro. 558. Lutw. 294. 

But it was anſwered by ſerjeant WRIGHT, and agreedby 
the court, that this matter is improper for a demurrer, but 
the defendant ſhould have pleaded it in abatement, and 
then the plaintiff might have replied, and the plaintiff might 
have known againſt whom to have a new action. 

And in pleas of abatement, defendant muſt always give 
the plaintiff a better writ ; beſides the court cannot judicalh 
take notice that the defendant's name is not as he 1s named 
in the declaration. 

As a man may have ſeveral names added together at hy 
baptiſm, as Edward, Edmund, Edgar, which all make but 
one chriſtian name; ſo it is not impoſſible but he might be 
chriſtened Edward alias Edmund; and the defendant a«dmils 

himſelf to be the ſame perſon, by ſaying and the ſaid Ee 


ward. Lutw. 10. 


So judgment for the plaintiff. rh 

; elr 

[<4:] -: :;;--S | N 8. = 
AE Scrape ver Rhodes & al. In C . 
A deviſe to ; : rel 
E H and PJECTMENT on demiſe of J. Surby. On not guilty 2 
and f be jury find, B, 


and D. S, , | 
die without iſſue, he gives ſeveral aneuities charged upon the premiſſes to charitable uſe er t. 
held that E. H. had an eſtate in fee. 


That Nathaniel Hudſon was ſeiſed in fee of a moiety d 


150 meſſuages, and alſo of ſeven meſſuages in or 
Salfen 


1 


- 


1 
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Saffron Hill in St. Andrews Holborn ; and by will 3 Nov. 
1609 deviſed the ſeven meſſuages to his ſiſter Elizabeth 
Hudſon and the heirs of her body, and for want of ſuch iſ- 
ſue to Dorſet Surby, ſon of his ſiſter Martha and his heirs 
and aſſigns ; and his motety, & c. of all meſſuages, &c. he 
deviſed to his ſaid ſiſter Elizabeth and her heirs ; and in caſe 
his ſaid ſiſter and Dorſet Surby both depart this life, having 
no iſſue of their or either of their bodies, he gives ſeveral 
legacies to charitable uſes payable for ever; remainder te 
ſuch uſes as his ſiſter E/izabeth ſhall appoint, which pay- 
ments to charitable uſes he directed ſhould be paid after 
ſuch deceaſe of Elizabeth and Dorſet Surby without iſſue, by 
ſuch perſons as ſhould enjoy the ſaid moieties and eſtates ; 
and as to the other moirty, he gave the ſame to his ſiſter 
Marthas fon Dorſet, c. | | 

By leaſe and releaſe 6 & 7 Sept. 1705, Elizabeth con- 
veys the premiſſes to her deviſed, to the uſe of herſelf for 
life; then as to one moiety to Sarah for life, then to truſ- 
tees, &c. then to her firſt and other ſons in tail, then to 
her daughters, & c. then to ſuch uſes as Elizabeth ſhall di- 


why for life, &c. | 

Elizabeth dies without iſſue; Sarah dies leaving iſſue Anne 
nd Elizabeth Bealings; Dorſet Surby has iſſue two ſons, 
udſon and John Dorſet, and Hudſon dies without iſſue, 


r enters and makes the demiſe to the plaintiff. 

but derjeant SKINNER : The caſe is ſhortly this: Nath. Hud- 
* ſeiſed in fee, by will deviſed to his ſiſter Elizabet in 
mils 


the moiety of 150 meſſuages, and to Dorſet Surby ſeven 
her meſſuages, on failure of iſſue of the body of his ſiſter 
lzabeth; and in caſe both the ſaid Elizabeth and Dorſet 
rby depart this life, leaving no iſſue of their or either of 
eir bodies, then he deviſes out of his ſaid moieties and 
lates in Saffron- Hill and Chick- Lane for the maintenance of 
bor children in Chriſt's Hoſpital 1ol. a year for ever; and 
relief of the poor in the freedom of London St. Sepul- 
7; pariſh 10l. a year for ever; and 20l. a year to Han- 
Blake, daughter of his kinſman James Linwood of Col- 
fer; which three ſums he directed ſhould be paid yearly, 
er the deceaſe of his ſiſter Elizabeth and kinſman Dorſet 
Y without iſſue, for ever, on the th of November, by 
b perſon as ſhall enjoy the ſaid houſes, &. 
Elizabeth died without iſſue 1709. Dorſet Surby ſurvives 
Wers,and dies, leaving Jahn Surly the leſſor of the 
Hh plaintiff, 


ed; as to the other moiety, to the uſe of the ſaid Dorſet 


[543] * 


De Term. Paſch. 9 Geo. 2. 


plaintiff, (his eldeſt ſon Hudſon Surby dying without iſſue in | 
his life time) and two daughters, Sarah and Elizabeth, of 
- whom. Sarah married Richard Bealing, by whom ſhe left 
iſſne Anne Elizabeth Bealing, now living. The. queſtion is, 
whether the ſeven meſſuages, and the moiety of the other 
me ſſuages of the teſtator, (which are the premiſſes in the 
declaration) belong to the leſſor of the plaintiff? 
apprchended it cannot be diſputed, as to the ſeven mel- 
ſuages, but that an eſtate- tail did veft in Elizabeth Hudſm, 
with remainder to Dorſet Surby in fee; for the deviſe of 
them is expreſly to Elizabeth and the heirs of her body, re- 
mainder to Dorſet Surby and his heirs ; and the leſſor is his 
heir, ſo that as to them there can be no queſtion. 

As to the moicty of the other meſſuages deviſed to his 
ſiſter E/izabeth and her heirs, I beg leave to inſiſt, that ſhe 
had only an eſtate tail in them, and then her conveyance 

by leaſe and releaſe 6 & 7 Sept. 1705. will be void; for 
3 the ſubſcquent words in the will, in caſe the ſaid Elizabeth 
[544] and Dorſet Surby beth depart this life, leaving no iſſue of their 
bodies, or either of their bodies, then ſuch charitable legacin 
ſhall be paid for ever, ſhew the teſtator's intent, that Els. 
beth ſhould have the moicty of the houſes deviſed only to 

her and the heirs of her body. 

In Clacke's caſe, Dy. 330. 1 Rol. Abr. 835. L. 35. it 
was held, That if a man deviſes land to A. his daughter and 


her heirs, and if ſhe die without iſſue, it ſhall remain to B. WM 
Ante 9. — ” . | . 5 : * app 
99- and his heirs, and if both die without iſſue, then over to 


another ; this is an eſtate-tail, though the deviſe was to A. my 


82. 1 Co. 

55 b. Cro. and her heirs, which makes a fee. : 5 
_ rl, ds if a man deviſe to his ſon Richard and his heirs for * 
1. Velv. f ever, and if he die within age of twenty-one, or without 8 
209. Rol. iſſne, it ſhall be divided among his other ſons ; it ſnall be u * 
3 eſtate tail. Cro. Eliz. 525. So Webb and Herring, 2 Croc 4 
31 Reym. 416. and King and Rumbal, 448. Nottingham and Jennng! ay 
453. 3 Bal. Salk. 233. So in the caſe of Craven and Sandford, H. 172 By 
145 lee A man deviſes to his two daughters and their heirs for ere [7 
Raum. ge and if all my ſaid children die without iſſue, then he de 5 
56 viſes over to another; it was held an eſtate- tail. caſe | 
- we 1 On the other ſide it was inſiſted for defendant, that! As 
730. 2Stra, deviſe to Eliz. in this caſe was to, her and her heirs, and rema; 
1125 Cow. deviſe of the lands over on her dying without ifſue, Þ but w 
$3440 only a deviſe of three legacies, which were to ſtand cha Ne 
3 r, on the eſtate in caſe Elizabeth and Dorſet Surby both d ed the 


em. leaving no iſſue; a contingency which hath not yet haf 
of. Bz, 84. pened. ; 1 
— Aﬀterwar6 
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Afterwards Paſch. 10 Geo. 2. this caſe was again argued 
by Mr. ſerjeant CHAIR for the plaintiff, who urged, | 
that Elizabeth had only an eſtate-tail in the moiety of the 
meſluages no more than in the ſeven meſſuages; and al- 
though the moiety of that moiety be only in queſtion, yet 
to collect the intent of the will the whole will muſt be con- 
ſidered. . ED : 

Deviſe to one and his heirs, and to another and his heirs 
in other part of the will, they are joint tenants. So a de- : 
viſe to one and his heirs, and after a deviſe over on his dy- [545] 
ing without iſſue, ſhews what heirs were meant in the firſt 
part of the will; and ſo it ſhall be an eſtate- tail. 

Now here the deviſe of.the ſeven meſſuages is to E!iza- 
beth and the heirs of her body, and then to Dorſet and his 
heirs; and the deviſe of the moiety to Ekzabeth and her 
heirs gives but an eſtate-tail to both; for.he after charges 
igacies to Charitable uſes on both eſtates, and they are gi- 
ven, if Elizabeth and Dorſet beth die without iſſue. That 235 
they are charged on both appears, becauſe they are to be 
pad by thoſe that enjoy the ſaid houſes, grounds, moities 
and eſtates, which words comprehend both the aforemen- 
tioned eſtates, as well the ſeven meſſuages as the moiety of 
the 140 meſſuages. 3 3 : 

Then he deviſes the remainder (that muſt mean the re- 1 
mainder of both eſtates) to ſuch perſons as Elizabeth ſhall Hrn 
appoint ; ſo that here is a remainder limited to her in fee; Rep. 8, 
nd thoſe words muſt ſignify nothing if the former deviſes 39» 3%. 
ad not make an eſtate- tail; and ſo are the caſes, Mo. 127. Cro. Jac. 


Ray. 122, 2 Jon. 172. Ow. 29. 2 Cro. 416. 1 Rol. 836. 695. 8 


L. 9 Co. 127. Pol Hals. 
derjeant Ey RE contra: The charge of the legacies can be 4 — 


only on the moiety of the 150 meſſuages, and then the 375. 
principal argument, why the laſt words made an eſtate tail, 
taken away. 

But it is plain the deviſe of the ſeven houſes is given to 
Elizabeth in tail, remainder to Dorſet Surby in fee, and then 
ths charge of the charitable uſes is only to take place in 
aſe Elizabeth and Dorſet both die without iſſue. 
As to the caſes cited, they ſeem applicable where croſs 
*emanders are limited, but croſs remainders take no place 

ut where there is a neceſſity for it. 

And afterwards Trin. 11 Geo. 2. the chief juſtice deliver- [L546] 
© the judgment of the whole court for the defendant. | 

H h 2 For 


* 
— — — — = = 
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For in the former part of the will he expreſly deviſes the 
ſeven meſſuages on Saffron-Hill to his ſiſter Elizabeth and the 
keirs of her body, and after to Dorſet Surby, the ſon of his 
ſiſter Mary, and his heirs; and preſently after the teſtatot 
deviſes the moicties of other ſeventeen meſſuages to his (iſ. 
ter Elizab th and her heirs; whereby it plainly appears the 
teſtator well underſtood the difference of limiting an eſtatein 
tail or in fee; and therefore he could never intend that El. 
2abeth ſhould have no other eſtate in the moieties of the | 
ſeventeen meſſuages that are deviſed to her and her heir, 
than we had by the deviſe of the ſeven meſſuages given to ſ 
her and the heirs of her body. | ſ 
It is ſure, if a man in the former part of his will gives j 
lands to another and his heirs, and after by ſubſequent b 
clauſes ſhews, that if he did die without iſſue, it ſhould go 
to another; and that is all that can be inferred from any of 


the authorities cited in the argument of this caſe, which ar i 
all agreed, and need not now be repeated. | H; 
But here the ſubſequent clauſe relied on, to prove this 58 


eſtate- tail in tlie ſiſter Elizabeth in the moieties of the ſever- 
teen meſſuages, is this: | 
But in cafe my fifter El.zabeth and my nephew Dorſet Sur 
by die, leaving 19 iſſue of their or either of their bodies, he 
gives out of his houſes and the ſaid moieties three annuities, 
payable hy them that ſhould enjoy the eſtate after the de- / 
ceaſe of his ſiſter Elizabeth and Dorſet Surby without iſſue. 
So that hie does not deviſe the lands themſelves, but only 
yearly ſums ef money payable out of the lands. 
"The intention therefore ſeems to be, as far as can be col 
| ſefled ont of ſuch obſcure words, that his ſiſter Elizabel 
1-47) ſhould have the eſtate in fee; but if ſhe left no iſſue, and 
if his nephew Der ſes Surby left no iſſue, (who was heir at 


law to Elizabeth, if the left no iſſue) then the eſtate ſhould 80 

ſland charged with thoſe annuities in the hands of any col- term 

lateral heir. ö A 

Judgment for tlie deſendant. given 

£ relats 

; . tion « 

Cale 223 Athelſtone ver. Moone and Willis. In. C. B. 7 
e 

| 5 defay] 

A ſubmiſ- N Motion for an A'TTACHMENT, for not performing 20 By 

ſion of all award which had been made purſuant to 2 rule d Pearg, 

ieren, court, it was obiected by Mr. ſerjeant Exxk, that the „ nent 


ward 


imports all 
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ward was void; for the ſubmiſſion is of all matters between matters 


| i . . 
the parties, (without ſaying between them or either of e 


them) ſo as the award be made of the premiſſes by ſuch a joiat'y or 
day. But the award is, that the defendant Willis ſhould 'everally a- 


pay a ſum of money due by him to the plaintiff: as there- oy 5 | 


fore the ſubmiſſion muſt be underſtood of joint demands Fl. 83s, 
which the plaintiff had againſt the defendants, this award of 539» 355. 
a ſeveral debt from one of them only is not within the ſub- 2% By 
miſſion. | 355z 578. 

But it was not allowed; for a ſubmiſſion of ſeveral per- Ote Car. 


ſons of all matters in difterence between them, imports a arg 


ſubmiſſion of all matters that either had againſt the other Noy 62. 
jointly or ſeverally ; and ſo it was held 1 Rol. 216. pl. «. COLO. 
8 Co. 98. Baſpole's caſe; and the words ita quod, & c. do Bt * 
not in this caſe any wiſe reſtrain the arbitrators. 399, 310. 
| R l.256. 
269% 1 Rol. 
rep. 437. 1 Bulſt. 123 Alleyn 52-1 Sand. 32, 33. 1 Sid. 252, Hute. 9, 29. V. lv. 203. 
Hard. 45. 4 Leon. 911. Dyer. 356. pl. 39. 1 Bulſt. 145, Hob. 49 R II. 253. 1 Bro. 
58, March arbitr. 210. 2 Browal. 310. Cro. Jac, 447, 448. Vide 1 Saik. 71.6 Mod. 
35: | ET 


King ver. Harris. In. C. B. Caſe 226 


N attachment that iſſued for a contempt was made re An «tt3-h- 
turnable on Wedneſday next after —— | eee 
Serjeant CHAPPLE moved to quaſh it; for although the fore the full 


eſſoin- day was the day before, the term did not begin till term. if af. 


be Friday, which being the day of appearance, the pro- ey 
th ceſs ought not to have been returnable before, and corſe- which is ; 
nd Bo quently it is void, and ought to be ſet aſide as a writ return- [518] 

ot WHY able at a day out of term. | Arictiy the 
uk derjcant WRIGHT : This is not returnable at a day out of * cog 
o term, for the eſſoin-day is the firſt day of term. | held good. 


And 1 Bulſt. 35. it was held, that a judgment might be 
ten on the eſſoin- day, and that when given in full term it 
relates to the eſſoin- day; that a judgment upon an inſpec- 
lon of an infant made on the eſſoin- day was good, for the 
hartes may appear on the eſſoin- day, although the Quarto 
4 pf is the day of grace allowed them, before which no 
Gefault ſhall be recorded. | 

But if the defendant do appear on the eſſoin-day, his ap- 
arance may be recorded, and he may then plead, and judg- 
nent may be then given. | , 

An 


g 48 
» Ol 
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And juſtice WiLL1Aams ſaid, that here a difference ap. 
peared between the fee and return of writs ; for a return 
may be on the eſſoin day, though a writ ſhall not abate if re. 

turned on the quarto die pot. a 

And CRoks ſaid, if a man be bound to appear on the 
firſt day of term, he may appear on the eſſoin-day. 

So it was reſolved, That judgment by confeſſion, H. 22 
Jac. relates to the eſſoin, and ſo precedes a recognizance 
acknowledged 22 Jan, the day before full term. Cro. Car. 
192, | 


Caſe 227 Craven ver. Hanley. In C. B. 


u ing TNT Ass for entering his cloſe, and feeding his hay 
ERS br with defendant's cattle. | 

the da ſen- The defendant pleads, the plaintiff was poſſeſſed of a 
dant in his cloſe called Little Holme in the ſaid village, and the plain. 
7 ; ] tiff 4 Ot. gave licence to the defendant to eat up the foy 
Abs de off the cloſe in the ſaid village with his cattle, at any time 
ſhall have between that day and the 11 Nov. following; and that he 
ae put in the cattle in the declaration to feed the fog in the 
2 te ſaid cloſe, and the plaintiff having an hay-ſtack in the cloſe, 
ſou d for © for want of fencing about the ſaid hay-ftack his cattle eat 
the deferd- the ſaid hay, viz. ſix load of hay, part of the ſaid hay 
FE ſtack, ab/que hoc, That he was guilty at any other time 

than between the ſaid 14 CR. and 11 Nov. fojlowing. 

Plaintiff replies of his own wrong, &c. A 

And after verdict for the defendant, Serjeant EyRr move; 
that the plaintiff ought to have judgment ; that this licence 
is no juſtification of feeding the plaintiff's hay, and conle- 
quently the treſpaſs being confeſſed, plaintiff ought to have 
judgment. | 

Serjeant CyappLe for the defendart infiſted, that this 
iſſue being found for the defendant, judgment ought not to 
he for the plaintiff. 

It appears the plaintiff put a fence about his hay- cock, 
but it was inſufficient; though the licence is to be taken 
firialy, yet the perſon licenſed is cxcuſable if his catte 
againſt his will do eat the graſs where way, &c. is, to which 
licenſe is given. 

In Popham Plummer and Webb, Popham 151. Noy 98. A. licenſes 
= B. to put a ſtack of hay on his land, after A. leaſes his landio 
Webb ver, W. whoſe cattle eat the hay; no treſpaſs; cited 1 Vet. 
Patcrndſ- 44. and allowed, for B. ought to fence his hay at his peril 
a 1 Jon. 388. | Serjeant 
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Serjeant EYRE contra : The treſpaſs being confeſſed, the 
plaintiff ought to have judgment, though the verdi& be 
found for the defendant, if the matter of the plea do not 
excuſe the defendant in eating the hay with his cattle. 

Now where licence is given, the party can only do what 
he is licenſed to do. It is ſaid, the cattle going in a way 
to which he 1s intitled are excuſed in eating the graſs, that 
js eating what cannot be helped; he muſt ſay raptim & 


ſparfom. * 13 

In the caſe of Poph. 151. the hay belonged to him who 
had licence to put his hay on the land, and then no doubt 
he ought to take care of it himſelf. | 1 

But here the hay belongs to the owner of the land, and 
the licence is to eat the fog of his ground, but not to eat out 
his hay. | - 

And after the court was of that opinion ; for the defen- 
dant ought to ſecure the hay at his peril, and he might juſ- 
tify the doing ſp, as it ſeems by the caſes mentioned Poph. 
151. Noy. 98. which are cited 1 Vent. 44.. 

Judgment for the plaintiff, who may afterwards have a 
writ of inquiry. : 


Wenn , 


time aud in Middleſex 5 Brook-ſireet Stepney, Brook-flreet Fanmer- 


+ HY p 


551) Term. Sana. Mich. , 


9 & 10 Geo. 2. In C. 8B. m. 


———— : * fro! 
| cul 
Caſe 228 Le Marque ver. N-wman. 7 
Sh 

Notice of : 0 . ; | 
os 3 a VJoTIoN to ſet aſide writ of inquiry for want of proper h 
writ of in- notice of executing it. ö 


quiry ught 


to aſcertain 1 he notice was given at the Three Tuns in Brook-ftreet 


place where ſcuare, and Brook-ſireet Hoſbourn, and though an affidavit a 


eee was made on the other ſide, that there was no T hree Tun B 
in any of thoſe Broak-/ireets beſides in Brook flreet Holbourn, | 
and that writs of inquiry were uſvally executed there, yet C 


the writ of inquiry and execution on it was ſet aſide, for 
the notice ought to aſcertain the time and place where the 
writ of inquiry is to be executed, ſo that the party may 
know — when and where to reſort with his witneſſes; 
and this ought to be done with ſo much certainty, that the 
defendant need not be put to the neceſſity of going over 


| the county to inquire whither he is to reſort ; and there- . 
Po fore notice to execute it at the ſheriff's office in Northamp- Th 
ton hath been held ill; and ſo to execute it between ten + of 

o' clock and two in the afternoon ; and the writ of inquiry Or 


was ſet aſide by the opinion of all the Court. 


552] | - 
Caſe 229 Smith ver. Richardſon. In C. B. 


In an agicn CTION upon caſe for ſlander, in ſaying The plaintif 
= , wa, ii a rogue and hath ſtolen my beer. 

— The defendant at the trial before Baron ForTEscul 
pleaded, offered to give in evidence, in mitigation of damages, that 
I the plaintiff was guilty of ſtealing his beer. 

dant can be But connſel for the plaintiff inſiſting he could not, as the 


admitted to fact was felony, ſince he pleaded not guilty, but he ought 
to 


—— 


1 
' 
[ 
[ 
- 
ſ 
ö 
e 
ſ 


/ 
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to have juſtified, and ſince he hath not juſtified, he ſhall © give evi- 


got now charge the defendant with felony, though it be in dence of he 
nitigation of damages; and the Judge doubting of it, it Rm 
vas made a caſe for the opinion of the Court, where the en, (when 
„ion was brought. they import 
Serjeant Hawkins: Any thing that mitigates the da- no ae day 
miges may in action of caſe be given in evidence where the of damages. 
recovery is wholly in damages. | | | 
That the malice of ſpeaking may be excuſed is evident 
fom many caſes z why not the falſity of which he is ac- 
cuſed in the declaration, by ſhewing he ſpoke only what 
vis true of the plaintiff ? | 5 
In 2 Cro. 91, a man may ſhew in evidence, that he 
ſrake the words not maliciouſly, but mentioned in a ſermon 
ay what he had read in the book of martyrs. | 
The defendant acts in ſuch caſe at his peril, for if he 
nempts to prove the plaintiff a thief, and cannot do it, he 
zeravates the damage by charging him falſly in Court. 
th ſuch a crime. 
But if the thing to be proved be a bar of- all the damag- [553] 
if pleaded, why may it not be proved in mitigation ? 
Serjeant CHAPPLE contra: It would be a great hardſhip 
n the plaintiff if the defendant ſhould be at liberty to 
large him with a felony at any time in any place, who 
uh no opportunity to make his defence againſt ſuch a 
age. | 
What was ſzid or done at the ſame time may be given in 
dence, and was now allowed by the Judge, and it was 
ere done. | TH 
The caſes cited chiefly go where the matter proved is in 
ur of the action, and defeats it. 
Ordered to be ſpoken to again. 


Gambier ver. Larkin. In C. B. Caſe 230 


br on bond with a condition to be a true priſoner zen 4. 
without making any eſcape. defendant 
The defendant E. J. Larkin did remain a true pri- 1 le, 
er without committing any eſcape, & c. Plaintiff aſ- farts, Ser 
breach. that 13 Jan. J. Larkin made an eſcape ; de- good cauſ: 
ant rejoins, that . Larkin went a little way out of of demur- 
rules of the priſon, but being ſent for back by the 
ouff he immediately returned, with conſent of the 
4; Plaintiff, 


De Term. S. Trin. 9 & 10 Geo. . 


1 Roll. 806.-plaintiff, was accepted as his priſoner, and ſo continued 
5 Ste ever fince ; to which it was demurred. | 
140. Chief Juſtice Reeve. Here is a breach. aſſigned, ty 


Cro. Car. which defen ant rejoins, that Larkin did make an eſcape 


3 Will.296. for he ſaith he went out of the rules of the priſon, whdi in 
Plowd. 36, is an eſcape, 3 Co. 44. and ſo by ſtat. 8 & g W. 3. 27. and 
b. 37, 2. b. then he etui ned with conſent of the plaintiff ; now thizi ſit 
pr as a departure; for if this would excuſe the eſcape, it ſhoulWWid 
Cee: * ha ve been pleaded at firſt. „ ma 
[541]. But this plea in the matter of it is no excuſe. cor 
Benl. in It is not ſaid he was retaken on a freſh purſuit, but or 
50! wal Lo returned (being ſent for) without ſaying when, or aſe be: 
267. What time, or any thing in certain. 100 
B-nl. in So judgment for the plaintiff. ( 
Ath. 29. | the 
Caſe 231 | | ; C1 A 
3 Chambers ver. Gambier. In C. B. 
8 EBT for the eſcape of one Lampton, Dt 
for an ef fendant pleads, That Lampton, without knowled 


2 of the defendant the warden of the Fleet, eſcaped, and 


rleads that fore adtion brought, without knowledge of the defends 
the per returned, and was in execution for the damages om the (4 


4. 4 d 27 — . . 
es 18 judgment, to which it was demurred. 


fore dea: Judgment for the defendant, Niſi, Cc. for this tan 
er rr mounts to a retaking on a freſh purſuit ; and the ſame ple 
rte, Was held good. Hil. 8 Geo. 2. Grey and Gambier. 


Knou edge, 
and was in 
execution for the damages on the ſaid judgment; and it was held well, it being tant 
mount to a retaking on a freſh purſuit, Vide Ante 553, and the caſes there cited, 


Caſe 232 Huxley ver. Clendon. In C. B. 

, N 
8 OTION by Serjeant CHAPPLE, to vacate an entff de 
by his bail, a ſurrender of a perſon to priſon by his bail, made to 


is not com- Mr. Juſtice Denton's chambers and ſigned by him, on! 
_ davit, that Clendon and Ambroſe, who were his bail, we 
paid. to Judge Denton's chamber, and while the render was m 
ing they talked about the fees, and Clendon ſaid he knew! 
fees as well as any one, but when the book was ſig 
Clendon went away, and the gaoler ſaid he would take 


care of him. 2 Keb. 2. Farrefly 77. * me, 
e 4 


De Term. S. Trin. 9 & 10 Geo. 2. : 


jeant WRIGHT, contra: The bail is not to pay the Fog: | 1 
ſees, and therefore the bail not chargeable if not paid; 
bete is no impoſition that appears upon the Court or Judge, 
und record was never vacated, but where the Court was 
impoſed on. | ; | 

Per Cur. The query is, Whether here is not an impo- 
ion on the Court or the Judge, who aQs in this caſe ia , 
ad of the Court where the render ought properly to be 
made; if a fee be due for the render, the render is not 
complete till paid, and the Judge who ſigns the entry of 
att“ on the bail-piece doth it on ſuppoſition that the 
ſees are paid, and if they be not, he is impoſed on, and the 
;& ought to be ſet aſide. F | 
Ordered, in the abſence of Chief Juſtice Reeve, that 
the Judge's name to the render on the bail - piece be ſtruck 


Out, 


Howes ver, Haſlewood. In C. B. Caſe 233 


Dax TON is laid in the city of Norwich, but i ,0io 4 
Norfolk is in the margin, and a writ of inquiry exe- laid in one þ I 
{uted there. county and bt 


i 
Serjeant WRIGHT : If. an action be laid in one county, — is 4 | 
nd venue be laid in another county, it is fatal, and n t a jeolall, 
peiped by any of the ſtatutes of jeofails, and ſo are ſeveral jn* helped 
caſes adjudged. Lutw. 225. 7. Rol. 432. But afterwards & oth - 
i. 9 Geo. 2. It was held by the whole Court, that it Ame. 


is belped by tat. 4 & 5 Anne 16. || 


Richardſon ver. Pattiſon: 0 


Caſe 2 34 : | 
[\ ACTION qui tam, Cc. on ſtat. 9 Anne, for that the ln an ac- 
a <efendant being a cuſtom-houſe officer did ſolicit A. and * 1 
ade to vote at the election of members for the city of Car- ame, F L 
Jn 3 , the ſaid A. and B. being eleQors and having right to g-inft a euſ- ; 
, Vote at ſuch election. — 
5 M4 It was moved by Serjeants CHAyPLE and WRIGHT, that plaintiff 


rule of this Court ſhould be made, that the plaintiff may hath a right 


we liberty to inſ] pect the town-books where the freedoms ws 16 


þ 
ake f the ſaid A. and B. are inrolled, and takes copies of the and take | 1 
me, to be uſed at the trial of the cauſe ; and the Court copies to be | : 
ade x rule accordingly, Chief Juſtice Rztvs abſent ; d *t the 
4 


although —_ 


_— 
— 


— — 


_ 
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although objected the plaintiff is no freeman, and ouyht 
not to be admitted to inſpe@ into the books of the corpors- 
tion to make evidence for his action; nor is here am 
affidavit, that the right of election was in the freemen, 

But it was anſwered, the plaintiff hath a right, by being 
plaintiff in the action, to ſee what relates to that fad o 
which the action is grounded. 


Caſe 235 Wayman ver Wayman. In C. P. 
_ tins QERJEANT CHAPPLE moved for bail. The cf 


ve n A 
— was, Judgment was given for the plaintiff, who bring 
fade on * debt on that judgment; the e w_ error on the 
512th. original judgment, and puts in bail to the writ of error; 
Binding « an e that no bail being to the original action, bail 
wore "q er- might be to the action of debt on the judgment. 
bail n the Mr. TownstnD cited a caſe where Chief Juſlice 
original Ex RE, conſulted Judge Tx ACY. 5 
action, 9: Fackſon and Duchet, Hill. 13 Geo. If bail be in theo 
not,  Fginal action incaſe, and debt be brought on the judgment 
no bail ſhall be required; but if no bail in the original c- 
tion, but a writ of error be brought upon it, and then de 
on the judgment, bail ſhall be given in the action of debt 


on the judgment, notwithſtanding ſuch writ of error. 


| DE | 
Term. Sanct. Hill. sse 
10 Geh 4, la G 


Blacklock ver. Mariner. 3 4-4 has 


1 for aſſault and battery 1 April; declaration here . 
charges another battery 2 April, and a third battery name of the 
by the defendant 3 April. | awe gs * 
The firſt count was for a battery by the defendant on in the decl. 
John Blacklock, the ſecond and third counts were for a bat- ration by 
tery by the defendant on the ſaid Samuel, which was the millake, _— 
name of the defendant, inſtead of the plaintiff, whoſe name plaintiff's, 2 
ws John; and a verdi& being given for the plaintiff, and it hall be 
entire damages. Fc. ELIE 
Serjeant EyR® moved in arreſt of judgment, becauſe in ; 
this caſe the plaintiff recovers damages the defendant re- 
ceived by the battery on himſelf, . 
Serjeant CHAyPLE : This is a mere miſtake in the 
clerk, and aided by the ſtatute 16 & 17 Car. 2. which 
helps all miſtakes of the chriſtian and ſurname of the par- 
ties who are once rightly named before in the ſame record, 
und here John Blacklock is named right in the firſt count, 
and then when the ſubſequent counts ſay, that the ſaid de- 
ſendant did aſſault and beat the ſaid Samuel Blactloct, there 
being no ſuch perſon named before, it appears evidently 
that it was a mere miſtake z and may be compared to the 
ales, where the plaintiff declares, that the defendant being 
ndebted to the plaintiff, the ſaid plaintiff did promiſe to 
Pay to the defendant or vice verſa, which have been [553] 
Ways helped after verdict, 4 Mod. 162. Reſolved in 
£ King's Bench between Stavely and Palmer, 13 
lk z. "m 


And of that opinion was the Court, and judgment given 


ſor the plaintiff, Elizabeth 
1Zavbetn, 


De Term. S. Hill. 10 Geo. 2. 


Caſe 237 Elizabeth, Executrix of William Cuartlitch, vr, 
Sir John Eyles. | 


II. (ar an SSUMPSIT, wherein the plaintiff declares, that the 


underick ng defendant 27 Nov. 1729, in conſideration that the te 
( 1; | x 1 71 1 
perſoa ſhall teſtator at the defendant's requeſt would give credit to 2. 


bind. mas England for any quantity of filver to work on as far x 
300 or 45ol. value, as the occaſions of the ſaid Thom 
England ſhould call for it, the ſaid teſtator giving four or 


1 ſix months credit for payment, promiſed teſtator to be -. 

ſwerable to him for the credit of the ſaid Thomas EA, q 

as far as the ſaid 300 or 400l. 

And avers, that her teſtator, relying on the ſaid deſen- Wii; 

dant's undertaking, at divers times between 27 Nov. 10 

and 18 Jan: 1732, gave credit to Thomas England for ſilver Sr 

to work on as his occaſions called for it, to the value nd 

400l. and gave credit for payment, ſometimes for four, Wi; 

ſometimes for ſix months? and that on 18 Jan. 1733, there rag 

was due to the teſtator for ſuch ſilver 3381. 3s. 2d. which o 

Thomas Eng/and' had not paid, and yet the defendant refuſei con 

to pay the ſame. | | | 6nd 

On non aſſumpſit, and iſſue joined, the - cauſe: came tt f 

trial before Mr. Juſtice. DRNrom, and to prove the pro- a ü 

| miſe in the declaration, a letter from Sir John Eyle: vu red 

=_ produced in theſe words:. | if c 
ls as 

| Mr. Tho. England, who delivers you this, is a ſiverſniii bt! 

| ulis ſe buſmeſs is entreaſing beyond his ſtock, and he has dc da- 
= fron for ſome credit, being obliged ſometimes to work out el 
_ flock, | before he can get his money for the plate he nate. nad; 

1 [559] have @ very good opinion of his honefly, and wovld be anſwer 1 Pr 
N able myſelf for his credit, as far as 300 or 4ool. if it ren. 

4 | conſiſtent with your buſineſs, to give him credit for am qu 

Y tity F ſilver to work upen to that value, as his occaſrons cd A 

y fer it, (giving credit for four or fix months payment ;) if nl. 

J propoſition be at all agreeable, or can be made fo, J ſhall ter's 

; willing to talk further with you, who am, e c 

- l 

1 Sir, lice, 
1 | Your Humble Servant, to ha 

John Ey T! 


Directed to Mr. Cartlitch., 


* 
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On this letter William Carlitch the teſtator intruſted 
Tamas England from time to time with quanties of ſilver, 
mounting in the whole to 1 379} for which he made Eng- 
lnd debtor. in his book, and Eng land always gave his note 
for the ſilver received, whereby he promiſed to pay for it, 
nor was any time limited, for payment, nor did 4t appear 
that _ Eyles had notice that Cart/itch truſted him at 
all, nor did he countermand Cartlite for doing ſo. 


upon this letter for their opinion, whether this letter was 
uficient evidence of the promiſe in the declaration attend- 
el with the above circumſtances, which he ſaid was the 
Khole of the evidence given. | | 
Upon this evidence Chief Juſtice and I thought a new 


oper evidence to be given to a jury to induce a belief, that 
Sir Jain Eyles had undertaken according to the declaration; 
and if it had been proved, that upon this letter Mr. Cart- 
lch had ſignified to Sir John, that he upon this encou- 
ngement would traſt England, or that Sir John had any 
knowledge he did intruſt him with ſilver, and he did not 
controul his doing ſo, it might be ſufficient for the jury to 
find for the plaintiff. | 

But as the letter only imported, that he had an opinion 
of the honeſty of England, and on that account was incli- 


if conſiſtent with his buſineſs to give ſuch credit (for that 
b as much as the words can reaſonably be ſtrained to, it 


clned or minded to be ſo upon terms) and then going on to 
tell him, that if the propoſition was agreeable, or could be 


a propoſal or communication, and not a compleat agree- 


lunces concurring might be concluſive. 

And therefore if the defendant was privy to the truſt giv- 
en, and did not controul it, or was acquainted with the let- 
lers being delivered and accepted, it might be fit to charge 
the defendant. | | 

hut it may be hard to charge him in caſe he had no no- 


w hare been given. 
That Cartlitch truſted him upon receipt of this letter does 
dot import and notice to Sir John Ey les, for it appears not 
that 


Mr. Juſtice Dxxrox gave leave to move the Court 


mal might not be improper, ſince this letter was indeed 


ned or diſpoſed to become anſwerable as far as 300 or 4ool. 
not being ſaid, I will be anſwerab/e, but I would or am in- 


nad fo, he would talk farther with him; it ſeems to be only 


ice, which by the judge's report of the caſe did not appear 


[560] 


ment, but a proper evidence, which with other circum- 


CL. 3 
1 Will. 118, that the words (would be) were the ſame as will be, and the 


payment of ſet aſide upon the intreaty of the defendant to let him in to 


coſts. 


. itſelf contained a full promiſe from the defendant to pay 


| plead the general iſſue, and not the ſtatute of limitations 
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that he truſted him on Sir Johr's account, for the credit in 
his books was given to England, and he took notes for the 
money from him. 

No mention at all that it was done on the defendant's ac. 
count, and it is uſual evidence, when credit is given 0 
another's account, to ſee how the credit is entered in the 
plaintiffs books. 

It is ſure aſſumpſit lies not upon mere communication, 
1 Rol. Abr. 6. and this ſeems no more. 

It refers to a future treaty or parlance, and if that had 
been ſo, the defendant might have been vigilant how Th. 
nas England went on in his trade, might have put a ſtop to 
the credit given whenever he ſaw cauſe, or might have 
taken ſecurity from him, which, having no notice of ſuch 
truſt or dealing he could not do. 

But Juſtice Wo on and FoRTESCUE thought the letter 


what the teſtator credited him for not exceeding 3 or 4o0|, 


Li Raym, Concluſion of the letter was rather artful than a deſign of 
ro85, 1087. farther treaty; and therefore a new trial was denied, w 
2 Will, 94. | 4 
| _ thi 
Caſe 238 Leaver ver. Witcher, In C. B. 10 
j 
Motion ts 3 to ſet aſide a judgment; which was granted x 
plead dou- , on payment of coſts, although the judgment was re- 
ble denied, gular. | * 
—4 4 But when it was moved, that the defendant might have 4 
had been re- liberty to plead the general ifſue, and likewiſe non aſſunpfi q 
— 2 infra ſex annos. 
ſer adde, on But it was denied; for when a judgment is regular, ad dot 


try the merits of the cauſe, it ſhall be only allowed to 


or other defenſive plea, that goes not to the merits of the 
aue. 


12 


Du | 
Termino Paſch. [562] 


the = 10 Geo. 2. : In £ B. 
on, 
— — — — 
12d 8 | 
h,. ; 
k Shelly ver. Wright, Te 4 
Ve 


FBT on bond for 400l. wherein the plaintiff declares. The county 
M:ad'eſ-s to wit, in the margin; George Wright of mars 


| Sager 
Meſtninſter, Eſq. otherwiſe called George Wright of the upp 'y ohe 
pariſh of St, Joln the Evangeli/tl, Weſtminſter, in the v*"t of it 


county of Midd eſex, was ſummoned to anſwerCharles Shelly, ab mera 


Eig. in a plea that he render him 400l. &c. In an indit- | 
Defendant after Oyer of the bond and ccndition (which Tent . 
was that the detendant give a true ſtate of all fees, & c. Jer. nmr. 
received by him in the office of the plaintiff, as auditor of name muſt 
the alienation office, and pay the balance, &c.) prays Be before 
- . | . , e altas 
judgment of the writ, for that in the writ and declaration %%. 
there wants the addition of the county where the defendant 2 Hale 157, 
5 converſant. . | oY El 
To which it was demurred; and it was agreed that it 249, — 
was bot ſufficient within the ſtatute 1 H. c. 5. to give the But the ad- 
addition in the alias dict. Reſolved Cro. Eliz. 198. Mo. nj * A ns 
354- ment a- 
Serjeant SKINNER for the plaintiff inſiſted, that the 84inſt a fe- 


nd county in the margin will ſupply the want of it in the de- eee is 
to ; : 13 + ſufficient. 
2 chration, and ſo it was held Norris and Friend, Mich. 4 2 laſt. 669. 


G:0. 2. the declaration was Robertus Friend nuper de Weſt- Theob. b.6, 
ninſſer in comitu tua; there was a demurrer to the plea in a- near? . % 
laement for want of addition, as here, becauſe in comitatu 51 
hu refers to nothing, being incertain; but it was held that 21 Cn. 38. 
be county being in the margin ſupplied the omiMon, and 5 Fd. 4. pl. 
the words in romitatu tuo ſhall be rejected as inſenſible; and & Lic 
the courſe of Common Pleas the county in the margin a. 5 
s pit of the declaration, though it be not held ſo in the ' Com. Pig. 
King's Bench; county in the margin ſupplies omiſhon in 3% 2 


lag declaration, 2 Cro. 69, 613. 
i It 
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It is true in an indiQtment the omiſſion of the county is 
not helped by naming the county in the margin. 
And the opinion of the Court was, That the plea waz 

ill, and a Reſpond. Ouſter awarded. 


Caſe 240 Skip ver. Hook. In C. B. Intr. HiH. 10 Geo: 2. 
Rot. 369. | 
In an act on . 


av SSUMPSIT on promiſſory note by the defendant to 

againlt pay William Welch or order, 50l. for value received; 

drawer, William Welch indorſed it over to the plaintiff, in conſide- 

3 we ration whereof the defendant promiſed to pay to the plain- 

a/|cdge no- tiff, who, though often requeſted, refuſed, &c. 

* - the : Defendant demurs, and ſhews for cauſe, that the decla- 

1... ration did not alledge notice to the defendant of the indotſ- | 

ment. ment, and relied on caſe 2 Med. Ca. 43. Lawrence and 
Jacob, where, after verdi& and judgment for the plaintiff, 
the judgment was reverſed in error for that cauſe. Sed n 
allocatur; for that caſe is miſreported, for Juſtice Fortefeu 
produced the paper-book in that caſe, and (aid it was Paſch. c 
8 Geo. and that the judgment was affirmed, and on the 
authority of that caſe, and on the reaſon of the thing; for 
the defendant by his demurrer admits that in conſideration 
of the premiſſes, viz. defendant's making the indorſeable ; 
note, and the indorſing it to the plaintiff, the defendant al- 0 


ſumed to pay the money according to the tenor of the 1 


note. ä 
Judgment was given for the plaintiff by the whole 

Court. | 

1564] | 'þ 

| 5 

Caſe 241 Spinks ver. Bird. In C. B. F 
| ban 

3 eee for the plaintiff, a cap“ ad ſatis ifſue l 
ed by a w. it thereon againſt the defendant, upon that ca, ſa, an exi- wif 
of ecror. gent was taken out, teſted 7 Feb. then a writ of error vi the 
ſued by the defendant, teſted 5 Feb. and allowed 8 Feb. | 

Serjeant CArrIE moved that the plaintiff might pro! * 

ceed 10 outlaw the defendant, notwithſtanding the rt ut 

error; as if geht be brought on a judgment, and then | 5 

writ of error is ſued on the judgment, the Court will per * 

Fl 


mit the plaintiff in that action of debt to proceed to judg 
ment, chough they will ſtay execution. 


Ser zent 
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Serjeant PARKER, contra: The writ of error is of it- 
{elf a ſuperſedeas. | | 

[t is true it is no contempt till notice, but by taking out 
the writ of error the Court is ſtayed from proceedirg in 
the execution. 2 H. 7. 12. 2 Cro. 342. Godb. 439. 
| Vent. 30. 1 Mod. 28. The writ of -ſuperſedeas in 
«ror ſhews that an exigent is ſuperſeded. Raſt. Ent. 309. 


b. pl. 10. Off. Br. 378. Theſ. Br. 293. Cliff. 692, 


604. | 
"And of that opinion was the Court, for the exigent is 
only to carry on the execution. | 


Goodtitle ver Bradburne & al. In C. B. Caſe 242 


FJECTMENT on demiſe of Iſaac Colman; on the ge- whether 4 
neral iſſue a ſpecial verdict is found to this effect: huſband 
Richard Lowth ſeiſed in fee, conveys to Ribert C nan — ＋ 
ind Mary his wife, and to the heirs of the body of Robert ee 
ona on the body of Mary his wife to be begotten, and without h-r 
for want of ſuch iſſue, to the heirs of the ſurvivor. m. ke a go d 
By leaſe and releaſe, Robert Colman without his wife, rc 


conveys to Edward Haberfield and his heirs, to make him 565 


ind was declared to the uſe of Robert Co/man and his heirs ; 8 Es 
Rebert Colman dies without iſſue, his wife ſurvives ; Iſaac ds = 
Olnan his ſon and heir by a former wife, after the death of Cro. Car. 
Mary his wife, claims as heir to Robert Colman, and brings dg b 
his ejectment againſt thoſe who claim as heir to Mary the "nn 
vife, who was the ſurvivor. | Pigot on 
Serjeant Eyk x inſiſted, that this recovery was good to gem 37- 
reſt the eſtate in the huſband and his heirs, and prevent 1 TE 
the taking of the heir of the ſurvivor, | Cruiſe on 
And this depends upon this queſtion, Whether the huſ- rec. 206. 
band alone could make a good tenant to the precipe. f 
It is plain, if the huſband be ſeiſed in the right of his 
vie, he by bargain and ſale may make a good tenant to 
le precipe. 1 Rol. Abr. 845. S. 4. 2 Rol. Abr. 394. 
lf the huſband be jointenant with his wife and levy a fine, 
that makes a good tenant to the precipe; ſo it was held in 
Wwpledjkz's caſe, 3 Co. 6. Mo. 210. 2 Rol. 395. 
derjeant BELFIELD, contra; I admit the caſes which 
lay a man ſeiſed in right of his wife may make a tenant to 
be precipe z but here the huſband is not ſeiſed in right of 


1 his 


tenant to the precipe, on which a recovery was ſuffered, Cro. El. 21, 


nd ma 
== TT 


SES 


"ad. 4 Yai 


. perion s not 
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his wife, but both are equally ſeiſed, for they take by en- 
tireties, therefore in ſuch caſe the huſband alone cannot 
make a tenant to the precipe. | 

8 And ſo it was reſolved in the caſe of Owen and Mon ga, 

Lil! Eaz. 3 Co. 6. Mo. 210. And the caſe is to the ſame effed i 

92, 523 the reaſon of it. 1 Sid. 83. 3 Lev. 107, 108, 

| But it was adjourned. 

1566] 


Caſe 243 Steward of Bury ver. Rabutin Sheriff of Suffolk. 
| In C. B. | 


The ſheriff's MJÞeTION, that the ſheriff of S»fo/k hath uſually ap. 
—_— bt pointed a deputy at Bury in order to receive and fe. 
on entered. turn Writs, which the preſent ſheriff refuſes to do. 
_ Rule was inlarged to ſhew cauſe why he ſhould not make 
a deputy in the town, purſuant to a rule of this court 
Hil. 4 & 15 Car. 2. fy 15 & 16 Car. 2. and Trin. 1 
ac. 3, { 
5 Enlarged to the firſt day of next term, Trin. 10 & 11 
Geo. 2. The rule diſcharged, there being no cauſe in 
Court relating to this matter, nor any complaint by ſuitor 
of the Court. | | 
Ordered, That for the future the ſheriff*s deputy be en- 


tered on record. 


Caſe 44 Harvey ver. Stokes. In C. B. 


The mi!lake DEST on replevin bond; defendant pleads that ſhe dd 
of the name proſecute the replevin with effect, and the ſheriff was 
derte ., not damnified; plaintiff replies that the plaint was remov- 
aided or a> ed by recerdari to the Cemmon Pleas, where judgment was 
«ns given for Thomas, who was plaintiff in the ſuit, and a fe- 
ifa er of turn adjudged preut per record”; and ſo the ſaid Rebe 
th. pla ntiff Stokes did not proſecute with effect; nevertheleſs the ſai 
o detcndant Thomas (who was plaintiff in the action) did not return the 
: cCattle, and this he is is ready to certify; to which the & 
ſendant demurred, and the plaintiff joined. 
And for cauſe of demurrer the defendant ſhewed the 
plairtiff hath not verified his replication. 8 
[56] This cafe was argued ſeveral times, and two objeQion 
made, | 


Firſt, That that is ſhewn for cauſe of demurrer. 
| Secondly, 


ot 


iN 


ly, 
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gecondly, That no breach of condition appears ; for the 


condition is to proſecute with effect, and if adjudged there 
ſhould be a return, that ſhe would make return. 

Now though it be ſhewn that Rebecca did not proſecute 
with effect; it is not ſhewn that ſhe did not return the cat- 
tle, but only that Thomas, who was the plaintiff in the ſuit, 
lid not return the cattle. | Fa 

do there is no breach at all of the condition appearing. 


And now Chief Juſtice WiLLrs gave the opinion of Bridg. 100. 
the Court for the defendant, becauſe the plaintiff had aſ- * On 49% 


ſigned no breach, and the miſtake of the name of a third 
perſon is not aided or amendable, though a miſnomer of 
the plaintiff or defendant be ſo. But as to the word . 


wrtify inſtead of verify, the Court held it to be to the ſame 


purpoſe, and well enough. 


DE 
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[568] 


Caſe 245 


In a deſea- 
Zince oa 


bond, it 18 


lot necellas 


re to recile 


tic bond. 


| defendant did pay 58. in the pound on 25 Dec. next for 


[569] 


DE 
Term. Sanct. Trin. 


11 Gen g. In C. B. 


Trevet ver. Angus. 


Drs: on a bond 4 June 1727, for 8 l. 

After Oyer of the bond and condition, which was to pay 
40]. and 20l. on the 25th of December then next, deten- 
dant pieads, that on 12 Mar. 1729, there being but | 
due on the ſaid bond, the plaintiff did covenant, that if the 


every 20s. due to the plaintiff from the defendant, and ſo 
at the ſame rate for every pgreater or leſſer ſum than 705 
on or before 25 December next, then the plaintiff ſheu'd 
and would accept the ſame compoſition of 58. for every 208 
in full diſcharge of all ſums of money as then were, of on 
the ſaid 25 Dec. ſhould be due from the defendant to the 
plaintiff, and that on payment of the ſaid ſpm of 5. i 
the pound, or 58. for every 208. to the plaintiff, accrreing 
to the intent of the ſaid deed, then the ſaid deed ſhould be 
releaſe to the defendant, to he pleaded or given in evidence 
That on 12 Mar. 1729, ſhe was not ind. bted more tis 
Ml. and then ſhe tendered 1cl, which was 58. in the pours 
which the plaintiff refuſed to accept. : 
Plaintiff demurs, and ſhews for cauſc, that the deſerdn 
did not ſhew that he was ſtill ready to pay. 
Serjeant WR1GHr for the plaintiff inſiſted, that this u. 
no defeazance, but a covenant; For, | | 
Firſt, lt has'no relation to the money due upon the bond 
for although it ſaith by way of recital, or ſuppoſal cath! 
that money was due from the defendant to the plain 
and the defendant avers, that ſhe was indebted by bond 
40l. and intereſt, and all but gol. was paid to 12 M. 
1729, yet the words of the deed are, T hat if the * 
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pay 55. in the pound for every 20s. due to the plaintiff from 
the defendant, and ſo at the ſame rate for every greater or leſſer 
ſum than 205. on or before the 25th of December, the plain- 
tiff ſhould and would accept the ſame in diſcharge of all ſums 
as then were, or on the 25th of December, ſhould be due from 
the defendant to the plaintiff. 

So that the deed imports, 5s. in the pound ſhould be 
paid, not for the ſum in the bond, but for whatever ſum 
of money ſhould be due to the plaintiff, from the defendant 
on the 25th of Dec. next. 

Secondly, It is 10 be a releaſe on payment of the money; 
and though tender and refuſal may be equivalent to pay- 
ment, and he covenants to accept this compoſition, hjs non- 
acceptance is a breach of his covenant, but it becomes not 
a releaſe till payment. | 

Thirdly, She would have pleaded it with an uncore priſt; 
for although tender of collateral ſum being made, if it be 
refuſed, it need not be pleaded with an wncore priſt; yet 
when the payment is to be of a leſſer ſum in lieu of a great- 
er, it ought to be ſo pleaded. 

But it was recommended to the parties to agree this 
matter, it being hard, when a compoſition was agreed to 


by the plaintiff, that he ſhould come upon the defendant 


for the whole debt. 

And on the other fide it would be hard that the plaintiff 
ſhould loſe the 5s. in the pound, which the defendant ten- 
dered, though ſhe hath not brought the money into Court, 
if this be neceſſary. 

But the plaintiff not complying to any end, now the laſt 
day of Trinity term, 21 June 1738, the Chief Juſtice de- 
lvered the opinion of the whole Court for the defendant ; 
and gave the reaſons in anſwer to the obje ion made. 

Firſt, This is a defeazance to this bond, and ſufficiently 


[$79] 


Ray. 31. 
Hob. 313- 


relates to it; for it is not neceſſary to recite the bond, no Cro. Car. 


more than where a 


wer of revocation is inſerted in a deed ; 47? 


arevocation by a ſubſequent deed is good, though it doth , 


Roll. 262, 


63. 


not recite or mention the power, or in direct words re- 1 Jenes 393. 


fer to it. 10 Co. 142, 144. Seroop's caſe. 


6 Co. 33. b. 


They alſo held, that it was not neceſſary in this caſe to * * 


plead with an uncore priſt, or to bring the money into Court, 1 Sid. 343. 


Co. Lit. 207. 9 Co. 79, b. Cro. El. 755. Mo. 36. 
Nate, Powers of revocation are to be largely taken. Com. 11, 12. 


Winch, 83. 
Co. Lit, 

20s, b 
1 Rl. 472. 
D 
Matlem; 


„K. pl. 
90, 391. 
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Caſe 245 Matlem ver. Binglo- & ux' & al. In C. B. Int: 
Trin. 11 Gco. Rot. 1275. 


A rapiſt JFCTMENT on demiſe of Jen Marfh and John fmya; 
eee E of a meſſuage, garden, orchard, 100 acrcs of land, 
be ſcl4in and 1CO of meadow, and 160 of paſture, in Moodriſing in 


metering 5s the county of Nor k, made 10 April 10 Geo. for ſixteen 
cues other JEArS» | : 
papiſts, not- At the aſſizes at Norwich 26 July next, before Chief Juſ- 
eee tice RaymonD, a ſpecial verdict was found to this effed: 
Wenn Join Bed-ll was ſeiſed in fee of the premiſſes in queſtion 
W. z. 1 Feb. 1727. and was a papiſt, and died ſo ſeiſed 28 Feb, 
e 

457¹106ů T hat Geo. Bedell his brother and heir was born 1 Aug. 
| 1685, and was under the age of eighteen vcars at the time 
of making the act for the further preventing the growth of 
popery, «nd of the age of twenty four years at the tin.e of 
his brother's death; on whoſe death he entered into the 
premiſſes as heir to his brother, but was a papiſt, and con- 
tirued ſo to his death, and never took the oaths, nor ſub- 

ſcribed the declaration 35 Car. 2. 

By will 9 Aug. 1715, Ges. Bedell deviſes the lands and 
tenements in queſtion to John Marſh and Fehn Amyas and 
their heirs, to the uſe of them and their heirs, on truſt that 
they in the firſt place, by and out cf the rents and profits, 
or by mortgage or ſale, &c. raiſe money ſufficient to pay 
all the debts he ſhould owe at his deceaſe to John Narſh, 
and all his other debts and legacies and funeral charges, ard 
the charges in cxecuting the truſts ; then to pay 150). a 
vear to his ſiſter Elizabeth, wife of Jo Matlem, for her 
life ; and 251. a year a piece to his ſiſters I/abel/a ard 
Mary for their lives; and ſubje& to theſe truſts ſhall per- 
mit Robert, ſon of Jahn Matlem, to receive the reſidue of 
the profits of what remains unſold till the age of twenty- 
one, and then ſhall convey to Reb. Matlem and his heirs, 
and died 19 Aug. 1715. 

That four days before his death Elizabeth, wife of the 
defendant Jehn Bingloe, who was his ſiſter and next of kin, 
and a pre.teſtant, entered and tock poſſeſſion ; that after his 
death John Marſh and Fohn Amyas the truſtees entered, 
and demiſed to the ſaid Robert Matlem the plaintiff for fx- 
teen years, whom John Bingloe and his wife ouſted ; and 
upon this demiſe he brings his ejectment, Th 

e 
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The general queſtion was, Whether Geo. Bedell, being 
under eighteen at making the ſtatute 11 & 12 W. 3. at- 
ning afterwards his full age, and not taking the oaths or 
walifying himſelf as that ſtatute requires, could make the 
Lriſe to theſe truſtees who are. proteſtants, upon truſt for 
ujment of debts and legacies, and after for Robert Matlem 
coteſtant. 

And as to that point it was argued by Serjeant WAIGHT, 
or the plaintiff, that a papiſt, notwithſtanding the ſtatute 
& 12 W. 3. is enabled to diſpoſe his eſtate by will. 


vt convey; and as he may convey by deed, ſo he may 
lewiſe deviſe. Li 

lt is true, if he deviſe to a papiſt, ſuch deviſee is diſa- 
ld by that ſtatute to take, for the deyiſee mult take by 
urchaſe. | 

& if he deviſe to proteſtants in truſt for papilts, or to 
iſe money, or pay legacies, ſuch truſt or egacy would 
e void; and that was the caſe of Roper and Ratcliff. 


ven for the plaintiff by the whole C urt. 

Ard Chief Juſtice Wi1LLEs gave the reaſons of the 
dment, viz, That though Ges. Bedell was under eigh- 
en at making the ſtatute 11 & 12 W. 3. yet after pro- 
ſing himſelf a papiſt, and not taking the oaths, he is diſ- 
ulhed as well as other papiſts; yet the diſability incurred 
jthis ſtatute js very near the words in ſtat. 1 Jac. which 
not prevent his having or being ſeiſed of the eſtate, and 
ſequently he may diſpoſe of it; he may take any per- 
nal legacy or gift, ſo cannot be reſembled to a monk, 
„He may bring waſte, nay he may take a real eſtate 
de, Cc. he takes for the benefit of his proteſtant heir 
lhe conforms, and for the benefit of himſelf when he 
Norms. 

The inheritance muſt be in ſome body, it cannot be in 


nel kin, for he hath but the rents and profits; it can- 
bein his heir, for nemo eff heres viventis ; T hornby and 
uad on ſtat, 1 Jac. Hob. 73. on ſtat. 3 Jac. ſhewed 


bites; and clauſes which give papiſts debt and waſte 
then this conſtruction. 

beßdes, it ſeems moſt agreeable to the intent of the le- 
ors, which was to encourage the bringing papiſts eſtates 


Uto 


lle hath the freehold in him, he is ſeiſed, elſe he could 


And in Eaſter term 13 May 11 Geo. judgment was + 


King, for it is given to another; it cannot be to the 


[572] 


| were ſeiſed who are papiſts, notwithſtanding thofe [573] 
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into the hands of proteſtants, which is beſt done if they 
may deviſe or convey to them. 

As to the truſts upon which tts eſtate is deviſed, the 
annuities and legacies are all to proteſtants, and the fe. 
mainder is to Robert Mat/em a proteſtant. | 

But it was objected, that if a papiſt can deviſe his eſtate 
to be fold for payment of debts, he may run in dehtt 
papiſts, and fo ſell bis eſtate from his proteftant kin. 

But it is not found any debt is due to a papiſt, and it ſhall 
not be intended they are ſo; it will be time enough te 
conſider this when it comes to be the caſe. 

But a papiſt may ſell his eſtate and give the money tc 
papiſts; Why may he not deviſe jt in order to pay wh; 
money he owes them ? | 


Judgment for the plaintiff, P 
| re 
Caſe 2 4 
. 2 7 Matravas ver. Aldam and B. own. In C. B. pr 
4 cis on 4 | ce 
rac or QCIRF FACIAS againſt the defendants on recognizan . 
bai de- of bail for Aarm Laws, wherein they are bound to 7 ” 
1e ed be. Matravas, the younger in gal. on condition, that if the gil © 
ca! it was Foln Matravas recover againſt the ſaid Haren Laws, 1 1 
nt ie fli-- he did not pay, &c. they ſhould render the defendant, « ” 
ene Þ ay condemnation ; then alledges, that although the {a * 
that the Jin Vatravas the younger, by the name of Matraw 5 
plairtiif was recovered judgment M. 10 Geo. 2. againſt the ſaid A. L; * 
3 Bol. and 15]. 14s. coſts, and had not been paid, 5 
vhm the defendants had not rendered, & c. Defendants demu 60 
ng: And Serjeant B:eLyF1ELD inſiſted, 8 w 
Nd „„ Firſt, That the bail was rot liable, becauſe the rec * 
cauſe vf de- nizance is to John Matravers the younger, and no an . 
murre:. ment, that the plaintiff in the action, named Jon x 
ps 5 travers without addition, is the ſame erlon, * 
34 Hca. 6, Secondly, If there was an averment, it Would not he 7 
1, b. no more than if Edward figns bond, and is ſued bf b 
[574] name of Edmund, which is his true name, to ſay Ei hi 
3 5 by name of Edward, &c. became bound, &c. Cro. an 
Dyer 279. 897. 2 Cro. 640. Lut. 894, 895. * 
ren 4% Sed non aliocatur ; for here is ſufficient eder wa 
568, $40. b not like the caſes cited ; therefore Judgment " 
N 0 Mor 


Mod. C 41. 


228. 
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Moravia ver. Sloper & al.“ In C. B. Caſe 248 


TRESPASS for aſſault, battery and falſe impriſonment. 1, juſtiyi 
Defendants as to all but aſſault and impriſoning, and de- * 4p” 
aining in priſon twenty-eight days, Not guilty. m"m—_— of 
As to aſſault, impriſoning and detaining in priſon twenty —_ 
eight days, defendants plead, 94 neceſſary to 
That the borough of Devizes is an ancient Borough, and few, that 
o May 1735. at a Court held for the ſaid borough within 1 
juriſdiction of the borough, before the mayor, recorder, within the 
nd three counſellors of the borough, by virtue of letters eg 
ratent of King Cha. 2. dated 5 June in the 15th year of his Court. 
reign, James Batten levied a plaint againſt the plaintiff, of 

z plea of treſpaſs on the caſe, to his damage of ol. and 
prayed proceſs ; and thereupon at the ſame Court a pre- 
cept iſſued to the bailiffs and ſerjeants at mace of the 
Court, commanding them to take the plaintiff, and to 
have his body before the mayor, recorder, and three coun- 
ſellors, at a court to be holden on Friday the 6th of June 
next, which precept ꝙ May 1735, aforeſaid, was by Vil. [575] 
lam Sa/mond, attorney of the plaintiff James Batten in the | 
ſaid ſuit, and at the requeſt of James Batten, two defen- 
dants, delivered to the defendants James Williams and James 
Parker, then and till return the bailiffs and ſerjeants at 
mace, & c. who, requeſted hy them and other defendant 
Ribert Sloper, arreſted the plaintiff, and detained him the 
ſaid twenty-eight days, till at the Court 6 June following, 
held before the mayor, and three counſellors by virtue of 
the ſaid letters patent, they.returned the precept duly exe- 
cited, which is the ſame aſſault, Kc. 
To which plea the plaintiff demurs, and the defendants 
join in demurrer. | - | 

And for the plaintiff it was inſiſted, that this plea is ill. 

For firſt, It doth not ſhew, that the matter for which 
this precept was levied was within the juriſdiction of the 
court; and although the officer may be excuſed who is 
bound to obey the precept, although the matter be not al- 
ldged to be within the juriſdiction, 1 Lev. gs. yet the 
Pantiff in the action, and Sleper, who is a ſtranger, ought 
to ſhew it, 2 Mod. 29, 129, 195. 3 Lev. 20, 242. 1 
Vert. 369. 2 Mod. 192. | | 

| And 


5 
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And if the plea is ill as to one defendant, it is ſo to al, 
if they join in pleading; and ſo it was held between Richard 
and Bowler, 3 W. & M. 

And by the Court the plea is ill for that cauſe, and va 
ſo determined in this Court Tr. 8 Geo. 2. and in the caſe 
of Gwyn and Poo!, 2 Lut. 1560. The reaſons are, 

Firſt, That the plaintiff might not know the extent «f 
juriſdiction, but it is his default to ſue where he knows not 
the juriſdiction, when he may ſue in Courts above. 

Secondly, Defendant may plead to the juriſdiction of the 
Court, but that is not an adequate remedy ; and then thi 
flea is likewiſe ill, becauſe it does not appear the Court of 
[576] Devizes had juriſdiction in perſonal actions. And this i 
bad even in reſpect to the officer, for it muſt have ſhewn 

the juſtice of peace had authority in the matter, 
Thirdly, There was a capias, although no ſummons ot 

precept. 1 Vent. 220. | 
Judgment for the plaintiff. 


Caſe 249 Reaſon ver, Lifle. In C. B. 


10 an ation TYEBT on the ſtatute 4 & 5 Ann. 14. on five ſeven 
of debt upon offences againſt that ſtatute. 


2 1 iſt and 2d, That the defendant uſed an engine called : 
4 nn. 


or keeping Sun. | 
— — N 3d, That the defendant kept and ufed a dog to kill and 


& g to kill deſtroy the game, not being qualified by the ſtatutes of thi 
2 realm ſo to do. 
iy to ſhew Ath, That the defendant expoſed to falſe an hare, not 
what ſort of being intitled to the ſaid hare under any perſon qualified to 
dog it wat. kill game. | 
th, That the defendant «xpoſed a pheaſant to ſale, not 
being intitled under any perſon qualified to kill game. 
After nil debet pleaded, a verdict was found for the 
plaintiff and damages. 
And now the defendant moved in arreſt of judgment, 
and took the ſeveral exceptions. 
Firſt, That it does not appear on which count the d- 
mages are found. 
[5779] Sed non allocatur; for it is frequent when ſeveral counts 
are in a declaration, that damages are given more or | 


than the ſum in any one court; yet held well. 
Secondiy 
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Secondly, That the two firſt counts are for keeping or 
uſing a gun, whereas a gun is not mentioned in the ſtatute. 
$4 nan allocatur ; for if he had been charged for uſing a 
gun to deſtroy the game contrary to the form of the ſtatute, 
this after verdict had been ſufficient ; for the ſtatute ſaith, 
if any uſe tunnels or any other engine to deftroy the game; 
ind after verdi& for the plaintiff the Court muſt intend, 
that the jury 1 a gun an engine to deſtroy the game; 
1nd ſo it was reſolved in this Court between Blewit qui tam, 
Er. ver. Needs. 2 | 
But here the declaration ſaith the defendant uſed a cer- 


of Blewit and Needs. 

Thirdly, the plaintiff does not alledge, that the defendant 
ws not qualified by the laws of this realm, but that he 
x25 not qualified by law to Hunt, though not qualified by 


ſuch an eſtate he ſhall not be qualified. 

Sed non allocatur ; for the words may well import as much 
4 being unqualified, or not qualified. 
Fourthly, That in the third count the plaintiff declares, 


vithout ſaying what ſort of a dog ; it might be a maſtiff 
dog, or lap-dog, which might chance to kill game; and the 
ſatute 4 & 5 Anne, 14. upon which this action is founded, 
mentions only greyhounds, ſetting dogs and lurchers. 

And therefore the action for the penalty given by this 


equity, being a penal law. 


uns dogs generally, and that be confirmed by this ſtatute, 
et it doth not give the penalty of 5. to every thing for- 
aden by that ſtatute, wherein the penalty is 20s. only. 
nd of this opinion was the whole Court. 

Fifthly, It was excepted, that the two laſt counts alledge 
he ſads againſt the form of the ſtatutes ; whereas there is 
one ſtatute againſt expoſing hares, &c. to ſale. 

But the Court took no regard to this exception, for there 
ſe ſeveral acts about hares, &c. And the ſtatute 9g Annæ 
utes to this matter. | 

But for the fourth exception the judgment was arreſted. 
zunts | 
- lef 


ndl 


Fawcet 


the ſtatute law; which is in the negative, that not having 


laute ought to conform to it, and ſhall not be extended 


And though the ſtatute 22 and 23 Car. 2. cap. 25, men- 


uin engine called a gun, which is not ſo ſtrong as the caſe 


that the defendant kept and uſed a dog to kill the game, 


[5781 


De Term. S. Trin. 11 Geo. 2. 


Caſe 250 Pawcet ver. Strickland & al.” In C. B. lu. 
Paſch. 10 Geo. 3. Rot. 383 and 384. 


Right of m 

3 Txspass for chaſing his cattle. | q 
will not hin- | Defendants plead that the defendant Strickland is lord of 1 
der the the manor of S. in which are ſeveral large waſtes; tha 


lord% im- 


eee he improved 700 acres of one of thoſe waſtes called Blu N 
by iucloture, Caſt/e Common, leaving ſufficient common for the tenants «f 
leaving iu'- the ſaid manor ;_ that the plaintiff put his cattle into the 
ao ev part he incloſed, and ſo with a dog chaſed them out, which 
tenants of is the ſame, &c. b for 
the manor. . Plaintiff replies, That he is tenant of the manor ad. 
hath right of common of paſture for all commonable cattle WM... 

levant and couchant on his tenements there in the ſaid waſte, 

and likewiſe the plaintiff hath common of turbary in ibe n 

ſaid waſte, ſo that incloſure is unlawful. x tha 
Defendants. demur, and ſhew for cauſe the replication 

[579] was double, and doth not deny or confeſs that there was 
not ſufficient common left. 

As to the cauſes ſhewn for demurrer, they are of no re- 

gard, for the replication means not to inſiſt on double mat 

ter, but the mention of the right to common of paſture 

to introduce the claim of common of turbary, which is 


ſiſted on as an argument why ſuch common of paſture | [ 
not within the ſtatute of Merton, 1 
So the whole queſtion is, Whether a man having com ge 
mon of paſture and common of turbary in the ſame waſte... 
Whether the Lord cannot improve the common by virtue n ... 
the ſtatute of Merton? | m MM 
It is ſure common of turbary or piſchary is not wit being 


ſtatute. 2 Inſt. 87. 

But here the action is for chaſing cattle put into the wall 
to uſe his common of paſture; then although the ſan 
plaintiff has common of turbary, that will not hinder 1h. 
Lord's improvement, for they are diſtin& rights. And i, 
11 Geo. 2. Judgment was for the defendant's by th 
whole Court, 


Caſe 251 Pardo ver. Fuller. In C. B. 


In an action A | Ss 
on a pro- CTION on a promiſſory note againſt the indorſer. 


let ove At trial before Chief Juſtice WI LEs at Guildhall it 


iadorſer, doubted, whether the plaintiff ought not to prove a ce 
mat 
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1nd of the drawer before the action brought; the mat-, 
4 on proof was left to the jury, whether a demand was % _ 
made, or not. - aeg 
On motion for a new trial, Judge Fox r E Seu men- * . 


loned the caſe of Davies and Maſon, 1 Geo. 2. in Com- 


of mon Pleas, wherein it was agreed by the Court, that there 8 but = 
a ought to be a demand of the drawer, for the indorſer un- (hat is f . 
wy WW {ertook conditionally only if the drawer did not pay. wn 3 | A 
of Indeed if a note be forged, Chief Juſtice Holt held the jr. A 
the BW indorſer liable though no demand. | Stra. 699, = 
ich And indeed no demand can be, for when a note is toe l 

forged there is no drawer. 9 
a. 80 on a note payable to a man or bearer, no demand | 
tte reed be from him to whom it is made payable. | 
ſte But a new trial was denied, for the evidence of the de- l 
we mand was left to the jury, who were the proper judges of 


that fact, and knew beſt the courſe of dealing. 


Anonymus. Caſe 252 


Morlom to amend the declaration delivered ang the vf 


* award of the Court thereon. A Prem, 
e! Lind, was in the margin, the fact was laid at Tame in * * 


he county of Oxford, but the award of the venire was to icgcenttibes 
the ſheriffs, and went to the ſheriff of Oxford, and was Lend præ- 


tried by a jury of the county of Oxford; and after verdict d 
it ms inſiſted, this was a mf. trial e being laid in Lan- —— 8 
dn (for London is in the margin) and the award of a venire verd. 
being to the ſheriffs, there being but one ſheriff unleſs in 

luum, it muſt be intended to the ſheriffs of London, and 


den the ſheriff of Oxford had no authority to return the 


jury, 

Bur by the Court, award was amended, for by the ſta- 
wee 8 H. 6. cap. 15. a letter too little or too much is a- 
mendable, and an award of the Court may be amended. g 
vo Viſcomiti Lond. Præcipimus tibi inſtead of vicecomitibus 15814 
Lad. fræcipimus vebis was amended, 


Green 


Lal 
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Caſe 252 Green and Bridget his wiſe, relict of Thomas Dob- 
| ſon, ver. Roe. In C. B. 


es of ef. IN Do wen, the defendant pleaded that Tho. Dobſon an 
lee for years I ſeiſed in fee, and made leaſe to Fohn Caudle, but did not 
ought nt ſhew when ſeiſed in fee, or that term was aſſigned to bim, 
after plea ſo it might be after coverture. 
2 1d jadg- After judgment for demandant, —— Caud'e, claiming 
ments: by leaſe for years from Thomas Dobſon father of the d 
mandant, prayed to be received, 
Inſiſted by Serjeant PRIME, That judgment for ſeifin 
ouſted the leſſee, and he could not falfify the judgment til 
aided by the ſtatute of Glo. 11. which extended only tc 
recovery by default cn colluſion. 
Co. Lit. 32, But this was helped generally by ſtat. 21 H. 8. :; 
0 Vide Cro. El. 565, Noy 64. 3 Lev. 168, Winch, 86 
16s, 1 Keb. 678. pl 7. Lilly's PraQt. Reg. 669. Termo 
ut. 733. was received. 14 Car. 1 Salk. 291. 
1 Salk. 254) The writ of ſeiſin requires delivery of actual poſſeſſion 
3 92. ſo does livery, and conſequently the leſſee will be ouſted. 
| Serjeant DRAPER contra : Firſt this is not a caſe withit 
ſtatute of Glo. 11. which extends only where judgment 
by default, or on render, or nient dedire, 2 Inſt. 325. and 
N not to feint pleader. | ' 

4 Then the ſtatute 21 H. 8. 15. only enables the termor ie 
falſify, as leſſee for life might after judgment, which ſhev 
it muſt be after judgment; and tenant for life after rect 
very may fallify by entry, by action, or by wilt e 
diſceit. F. N. B. 

Secondly, Stat. 21 H. 8. 15. enables to falſify enly afte 

[582] judgment; the caſes Cro, El. &c. were on judgments b 
default, which was by virtue of ſtat. Glo. 11. 

Thirdly, This is a dilatory plea, 2 Inſt. 322. and there 

fore not to be received by ſtatute 4 & 5 W. 3 It is if 

nature of plea after Darrien continuance, and the par 

can have but one ſuch. 1 : 

Fourthly, The plea ought not to be received witho 

affidavit to verify it; for tenant in dower cannot count! 


plead, nor can he ſhew leſſee paid. 2 Rol. Ab. 444: $ A 
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The CourT : No receipt could be by common law; by 
Stat. Glo. Receipt of leſſee is allowed only on judgment for 
demandant, only ſtaid by the Court till this matter was 
conſidered, 5 . | 

By ſtat. 21 H. 8. 15. Remedy given is after judgment, 
and termor is enabled to falſify, as leſſee could do ſo, which 
was not by receipt, for he might falſify the recovery. 


* Bat this is not properly a dilatory plea; ſo the leſſee | 
im, was not admitted to be received. | 

m Cockerel ver. Armſtrong & al. In C. B. Caſe 254 i 
in TRESPASS for taking and impounding a gelding at 22 1 


Scarborough. land, or 
Defendants plead, that the place whiere the gelding was claimed out 
tiken is called FY/eapneſs, containing 1000 acres in Scarbo- 3 
gl, of which the bailiff and burgeſſes of Scarborough cannot reply 


vere ſeiſed in fee, and the defendants as their ſervants, and 4 Pro- : 
mo by their command, took the cattle damage: feaſant. e = 


To which the plaintiff replies de injurid ſud proprid traverſe the 
generally. | cht 

lo which defendant's demur, and ſhew for cauſe, that _ [583] 
be plaintiff did not traverſe. pon 3 
And judgment was given for the defendants. 2 Leon. 8r, 
Firſt, Becauſe .ſeveral things are put in iſſue, which is 1 
z reaſon in Cregute's caſe, 8 Co. 67, a. . 


; Co, 
Secondly, Becauſe where intereſt is in land, or claimed d. 


out of land, the plaintiff cannot reply de injurid ſud propria. 8 5 2 * 
g ; 0, Litt. 
: 260, 4. 


dr Archibald Grant ver. J. Gordon Ar. In Scace”. 


Hil. 8 Geo. 2 Rot. Cal 655 


Der on a bond dated 11 Nov. 1730, in the penalty of 8 from 
12000l, defendant after oyer of the bond and condition,; Co. C9. 


mich was to pay 6963]. 31. 3s. 3d. on the 15th of May 4Lcon. 208. 


text, pleads, 1 Atk. 250, 1 

That beſore the making the ſaid writing, viz. 11 Nov. W.Iß 206. q 
hou o, William Gordon, bart. was indebted to the plain- 3 Ak 298- | 
ver un the ſum of 69631. 3s. 3d. and Sir Archibald Grant 3 * 1 
*% be plaintiff was indeed to the ſaid Sir William Gordon, hong pf 7-4 4 


te. obligor in the ſaid bond à ith the defendant, who was 282, 507, 
% fon) in the ſum of 5051. received to his uſe, and being 508, $09, 
WES K k | ſo © Mok 
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- ” 207, ſo indebted codem die it was corruptly agreed contrary i, 
Carth. 67. the ſtatute of uſury, that the plaintiff ſhould forbear ard 
Noy. 181. give day of payment for the ſaid 696g]. 38. 3d. till the 10 
"=P 11. of May following, 1371. and that for ſuch forbearance the 
Cro. El. Plaintiff, without any payment, ſatisfaction or account 
27, 642, | ſhould have and retain the aid 50ol. then due, and 8 
on.” 2. William ſhould diſcharge him thereof; and for ſecuring pay 
Ann. ft, 2. ment of the ſaid 69631. 3s. 3d. Sir William and the\wdſen 
c. 16. dant ſhould give the ſaid bond; and that in purſuance o 
3 705 83. ſuch corrupt agreement the plaintiff gave day for paymen 
1 3 of the 6963l. 38. 3d. till the 15th of May, and Sir Willi 
861,863, and his ſon the defendant did execute the ſaid bond, an 
Cowp. 112, Sir William diſcharged the 500l. giving a receipt acknow 
770. 793. ledging the payment of it, and diſcharging him from i 
1 Bulſt. 36, which without any payment, ſatisfaction or account, 
laintiff ſtill retains to his own uſe, which ſum of 500 


27 
Moor 358. exceeds the rate of of 51. per cent. per ann. 


1 Lut. 273, 


m_— 1243- 5 Bic. abr. 411- 2 Burr. 915, 831, Cowp. 47. 1 Hay, 


C. p. 552. Noy 78. A bona fide bargain, not uſury. 5 Burr. 2082. 


Plaintiff by his replication traverſes the corrupt agre 
ment, and iſſue is joined thereon: and at a trial bes 
Chief Baron RevyxoLDs 27 Jan. 173—, the jury fcur 
ſpecially, that before the making of the ſaid writing, i 


11 Nov. 1730, Sir William was indebted to plaintiff A 
69631. 3s. 3d. and the plaintiff to him in 500). for mon 
received to his uſe ; and being fo indebted, it was agrt up 
between plaintiff and Sir William, that the plaintiff ao . 
ive day for payment of the ſaid ©9631. 2s. 36. till Wl * 
May next, and for forbearing the ſaid ſum for the ti 55 
and till the day laſt mentioned, the plaintiff, without f 
ment, ſatisfaction or account, ſhould have and retain! Li 
ſaid 500l. to his own uſe, and Sir William ſhould diſchs f 
him from it; and that for ſecuring the ſaid 6963]. 3. WW... 
Sir William and defendant ſhould give bond in perall! 8 - 
12000l. with condition ut ſupra, and at the ſame time * 
Milliam ſhould aſſign to plaintiff a mortgage of lands * 
Kent, and two Scotch bonds, as a farther collateral ſ 4 
rity for the ſame ſum; that in performance of the (aid "4 
greement plaintiff gave ſuch day of payment, and iet | | 
to his own uſe the ſaid 500l. without payment, and ky 


ſaid Sir William diſcharged him of it, and gave receiſ! 
it; and for ſecuring the 69843]. 3s. 3d. Sir JVilliam am 
| * 


+ 
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ſendant executed the writing in the declaration, and Sir 
William aſſigned the ſaid mortgage and two Scotch bonds as 
2 farther collateral ſecurity, and that the ſaid Sol. is 
above the rate of sl. per cent. per ann, but whether on 
the ſaid matter it was corruptly agreed prout, they re- 
ſerve to the Court, &c. 

Upon this ſpecial verdiQ, it was inſiſtẽt this verdict was 
for the plaintiff, For, 

Firſt, The jury do not find the ſame contract that 
was pleaded. | | ; 

Secondly, The contract as found is not uſurious. 

As to the firſt point, it was argued, that the contract 
ſound is variant from the contract pleaded, which ſaith, 
plaintiff in performance of his corrupt agreement agreed to 
give the bond on which the action is brought; the jury 
hnd, he agreed to give that and three other ſecurities, viz. 
an aſſignment of a mortgage and two Scotch bonds. The 
contract is entire, and the whole ought to have been 
ſhewn, that the Court may judge of it, and that a re- 
covery or bar in this action may be pleaded to another ac- 
tion that may be brought on the bonds aſſigned. 

If plaintiff declares in debt on contract for ſale of a 
horſe for 40s. and jury find contract was for ſale of 
two horſes for 408. it is a different contract. 2 Roll. 
Abr. 702. | 

So in debt for 20l. if jury find debt for 40l. or two 
marks. 2 Roll. Abr. 503. 1 

In aſſumpſit for two things, if jury find the undertak- 
ing was 2 to do one of them. 2 Roll. 707. 

So if uſurious contract is pleaded with one, and jury 
find it made with two; to which it was anſwered, 
node & forma goes to the ſubſtance of the plea only. Co. 
Lit. 281. 2 Roll Ab. 705. pl. 58, 61. 5 
As to the ſecond point it was inſiſted the contract found 
1s not uſurious; for firſt it is not found for what time the 
forbearance was, but only till the 15th of May; and 
though the agreement is made 11th of November, yet 
the money being due before, it might be from a diſtant 
ime before the time alledged ; being after a verdi does 
not aſcertain any thing. | 

if agreement appears not to the Court uſurious, the 
Court will not conſtrue it ſuch. 2 Cro. 507. 


Kk 2 8 H 


not be void. 2 Cro. 677. Cro. Car. 501. 1 Sid. 28; 
Vide 3 Mod. 35. | 
. Vide Lut. 271. Comb. 133. 1 Sid. 421. And after- 


- te contra ThHoMSON Baron, gave judgment for the 
. plaintiff. | 
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Tf by miſtake agreed to. be paid the day after, it ſhall 


It is but diſcharging a debt, which is a choſe in aQion, 
and might never be paid; and the ſtatute ſaith, reſerving 
or taking above 51. per cent. here is no loan, and there 
is a difference betweed intereſſe lucri, and intereſſe dani 


wards in. Trinity term 1738. | 
ReyNnoLDps Chief Baron, CARTER and ForTtscur 


a oy [587] 
Term. Sanct. Mich. 


11 Geo,'2. 


ur Jh 1738, Ante bunc terminum recepi liter as Pa- 
ie en Domini 1egis geren dat eodem die conſtituent 
me fore capital Baron /caccarn ſui. 1 


* 9 
» , 5 


_ —— _ Cd „ — I . — tA \ ö — _— 


de. A Mo = 


Speed, and Sarah his Wife Adminiſtratrix of Ander- Caſe256 
{cn her former Huſband, verſus Martin. In Scacc'. | 


RILL to have a note of gol. given by Anderſon to the de- Sofas fal- 
fendant delivered up, and an injunction to ſtop the de- 8 3 
fendant's proceedings at law and in the ſpiritual court... + to a trial. 
The caſe was this: | 
Anderſen the inteſtate borrowed of the defendant at ſe- 
eral times 9ol. for which he gave a note for 40l. dated in 
May 1732, and a note for 3ol. dated in May 1735; on 
he23d of July 1735 an account was ſettled, and 20l. hav- 
ng been before paid and indorſed on the Zol. note, the 
paintiff inſiſts that Anderſon then paid more 55]. in full of 
principal and intereſt on both notes, and the 4ol. note was 
(elivered up, and the defendant not having the 3ol. note 
then with him, he promiſed to deliver it as ſoon as found, 
nd gave a receipt for 551, in full of both notes and all de- 
mands, But Anderſon dying the 20th of July following, the 
(&endant put the 3ol. note in fuit, and then ſtopping that [588] 
ſuit proceeds in fpirital court to obtain adminiſtration as 
principal creditor. | 
By his anſwer the defendant ſwears that on the 23d July 
te received only 441. in ſatisfaction of the 4ol. note and in- 
reſt, which was delivered up, and proved by one witneſs 
at Anderſon ſaid a few days before his death, that 111. F 
ia. was ſtill due to him; on which it was inſiſted for the 


defendant, 
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defendant, that the plaintiff's bill ought to be diſmiſſed, 
ſince the defendant had denied the equity of the bill, and 
the plaintiff had not proved the payment of 551. ſave b 
one witneſs, his ſervant, who ſwore that he ſaw the *. 
paid, and the receipt produced was read over to him, and 
he ſet his mark to it. And one witneſs is not ſufficient to 
found a decree againſt the defendant's oath. 

It was inſiſted for the plaintiff, that the bill was proper 
ſince the defendant was vexatious, having begun a ſuit on 
which the matter might be tried, and then ſuing in the ec- 
clefiaſtical court; and bills for peace were uſual, and to 
have bonds or notes delivered up that were ſatisfied; and 
here. beſides the one witneſs that is poſitive, there is the 
defendant's receipt under his hand, which he denies only as 
he remembers and believes; and as to Anderſon's declaring 
11 or 121], due, we can prove his declaration to the con- 
trary. 

Per cur. Anderſon's declaring he owed nothing is no evi- 
dence, for he cannot take advantage of his n declaration, 
and one declaration he did owe money, is of more avail than 
twenty declarations to the contrary ; that the bill was not 
improper, ſince the defendant would not proceed in the ac- 
tion wherein the fact might be tried, but affected to get the 
adminiſtration to himſelf; let therefore the bill be retained; 
but in caſe the defendant is willing to try whether the 10. 
is due, or not, he ſhall have liberty to do it, ſince there 1s 
but one witneſs in effect againſt his oath ; he is poſitive that 
he paid but 44]. the witneſs is as poſitive that he paid 55. 
Jet that be tried before the end of next term, and the bill 
retained till that time, and in the mean time an injunQion 
to ſtop the proceedings at law and in the eccleſiaſtical cour. 

Vide 2 Vern. 283, 554, Chriſt's College in Cambridge 
verſus Widdrington ; on hearing 25 Feb. 1692 before Rau- 
linſon and Hutchins, lords commiſſioners, the cauſe was !t- 
ferred to an account, and as to one article of the accouit 
there was but one witneſs againſt the defendant's oath. # 
per cur*: It was not ſufficient evidence to decree againſt the 
defendant. And the plaintiff having had the benefit of 
diſcovery on the defendant's oath, we will not ſend it to b 
tried at law where one witneſs is ſufficient, though inſiſted 
. by defendant's counſel that it might be tried at law. 

Note; This was only in reſpect to one article on the 2c. 
count before the maſter ; and the plaintiff had before the be 
—4 of the decree, an account and diſcovery from the 
tiff. | | , 

Harris! 


% 
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Harriſon ver. Ridley & al. In Scacc', Caſe 257 


| Nev. 1738. 
BEL of revivor by plaintiff, aſſignee of the clerk of the e hich 


peace, to whom the effects of one Bowman, diſcharged vor lies not 

3s an inſolvent debtor by virtue of the ſtatute of 2 Geo. 2. by aſſignee 
22. were aſſigned and transferred for the benefit of his cre- - _— INS 
ditors ; Bowman had exhibited his bill in this court to be re- | 
eyed againſt ſecurities entered into by him to the defend- 
ants; and the defendants having anſwered Bowman, who 
was a priſoner, was diſcharged by virtue of the ſtatute for 
relieving inſolvent debtors, and all his effects, purſuant to 
the direction of the act of parliament, transferred to the 
cleik of the peace for the county of Midgleſex, who made 
an aſſignment of them to the plaintiff, who thereupon 
breught a bill of revivor to revive the proceedings in the 
original ſuit brought by Bowman ; and the defendants, as to 
ſo much of the ſaid bill as deſired to revive theſe proceed- 
ings, demurred ; and it was inſiſted for the defendant that 
the plaintiff could not revive, there 9 privity between 
Bauman and him, and it was the conſtant courſe that the 
aſſignee or deviſee could not revive, but muſt proceed by 
original bill, which was indeed in nature of a bill of revivor. [590] 
|t is plain he could not do ſo, unleſs he could do it by vir- 
tue of the ſtatute ; but the ſtatute S. 8. veſted the property 
of Bowman's effects as fully as in aſſignees of a commiſſion 
of bankrupts. But aſſignees of a commiſſion of bankrupts 
could not bring a bill of revivor, but muſt ſue by an origi- 
nal bill, which was daily experience. And of that opinion 
was the court, and the demurrer allowed, | 

It was likewiſe obje ed againſt the bill of revivor, be- 
cauſe ſuch bill can only revive the former proceeding ; but 
here was new matter of fat, which required new anſwer and 
examination, and therefore improper to have it inſerted in 
a bill of revivor. But as to this the court gave no opinion 
and poſſibly if the plaintiff is proper to have a bill of re- 
vivor, it will be neceſſary he ſhould inſert ſo much new 
matter as is needful to ſhew kow he comes entitled to re- 
vive. | 
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Caſe 258 J ſeph Milles verſus Mat. Davies, Evan Watts and 
| 7 Selby Price, alias Rees. In Scacc'. 


* 


Sheriff may -T*RESPASS for taking two byllocks, &c. of the plain- 
Tae . T tiff. The Jefendant” as to 1 but the taking — ſaid 
rep evin, bullocks, pleads not guilty ; and as to the taking them he 
3 de Juſtifies, for that before the taking, the other defendant 
prope:ty of Evan Watts came before him, then ſheriff com* Randir, and 
the goods made his complaint againſt the plaintiff in a plea of taking 
vl 90> ag and unjuſtly detaining the catile, and found pledges to pro- 
+ ſecute the ſaid plaint, and to return the cattle, if a retum 
ſhould be adjudged, and prayed a warrant to replevy the 
ſame ; whereupon he made his precept to the other defen- 
dant S. P. his ſpecial bailiff, to replevy the ſame; and 
the plaintiff ſhould appear at next county-court to anſwer 
the ſaid Evan Watts in the ſaid plea; which precept, before 
the return and before the taking, he delivered to the ſaid 
S. Price, who by virtue of it, at the time and place in the 
declaration, took the cattle, and the plaintiff not claiming 
[591] property, delivered them to the defendant, and ſummoned 
the plaintiff to appear at the next county-court, to anſwer 
Watts in the ſaid plea, for taking and diſtraining his catile, 
and then returned his precept executed as aforeſaid, he be- 
ing ſheriff at taking and return of precept, which is the ſame 
taking, &c. F 
The defendant Evan Watts pleaded not guilty generally. 
Defendant Selby Price, as to all but taking, pleads not 
guilty, and as to that juſtifies by virtue of the precept /upre. 
The plaintiff demurs to both pleas, and ſhews for cauſe, 
That the defendants do not alledge that the cattle were the 
proper cattle of the ſaid Evan Watts, or that he claimed 
property or title to them, or that they were in his poſ- 
ſeſſion, or ſhewn by him to the ſheriff or bailiff, or were 
diſtrained by the plaintiff out of his poſſeſſion. 
_ Secondly, That the plea doth not mention what pledges 
by name were found. 
Thirdly, That it is not alledged plaintiff had notice of 
the plaint or replevin. 
Fourthly, That the plea amounts to the general iſſue. 
The defendants join in demurrer. 
As to the firſt cauſe of demurrer, the defendants who 


juſtify ace officers, who cannot know in whom the proper! 
O1 
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of the cattle is. By ſtat. Marl. 52 Hen. 3. 21. Si averia 

hint” vicecomes poſt querimoniam fibi fac? deliberare poffet ; 

ind therefore it is agreed, that it becomes the ſheriff's du- 

upon ſuch complaint by parol, or by precept to his bai- 

if, to replevy them. Per Litt 9 Ed. 4. 48. b. F. N. B. 

bg. E. 2. Inſt. 139. And ſuch precept may be given be- 

ore any county-court, Co. Lit. 145. b. It is true, ſach 

paint ought after to be entered; but who is to enter it? 

He that makes the complaint, not the ſheriff; if then the 

intiff does not enter it, ſhall his neglect ſubjeQ the plain- 5921 
F to an action? The ſheriff might lawfully make ſuch 

recept before the plaint entered; ſuppoſe he does ſo, and 

te party, from whom the cattle are taken, before the next 
cunty-court brings his action, ſhall he be liable to it for 
bing what he lawfully might and ought to do? | 

lu caſe the perſon from whom the cattle are taken hath 
yoperty, the law gives him a proper remedy ; if he claim 
roperty before the ſheriff, he muſt return it, and on ſuch 
tun a writ de proprietate probanda iſſues; and if found for 
claimant the ſheriff can proceed no further. Co. Litt. Cr 243 
„ Dyer 173. But if the plaintiff had property, and Holt. 56:. 
nitted to claim it before the ſheriff, he might plead pro- Winch. 26. 
ty in himſelf or in an eſtranger, either in abatement or 


402. 2 Ld. 


N. Cro. El. 475. 1 Salk. 5, 94. and many other books. s Mod. 81. 
Now here the plea expreſly ſaith, that the plaintiff claim- 3 oy 
| no property before the ſheriff, and that he was ſum- Roll rep. 
med to anſwer the other defendant Evan Watts in a plea 69. L1!. 
aking and detaining his cattle, whereby although he did FR.. 333. 


| make his claim before the ſheriff, he might have ap- 


ſe, Ned and inſiſted on it by plea. 

he to what is ſaid, that the ſheriff doth not ſhew by his 
ed . that the defendant Evan Matt was poſſeſſed of the 
pf- &, or had diſtrained them ; the ſheriff had no authority, 


conſequently no cauſe to inquire into the defendant's 
Pt or title to the cattle; if the plaintiff had claimed pro- 

„ he could not have determined it without a writ of 
Fietate probanda, and upon ſuch writ, if it had appeared 
lid Watts had no property, though he had poffeſſion, 
could not have replevied the cattle, 

to the ſecond cauſe of demurrer, that the ptea doth 
decge what pledges are found, and who by name. It 
lie, in replevin by writ the ſheriff muſt take pledges, 
thoſe pledges are liable; for if a return be adjudged, 


and 


2 Cro. 319. 


Show 400. 
bat. 2 H. 6. 14. 9 H. 6. 39. b. 29, or 39 H. 6. 35. Raya. 984. 


— * an a An aa A 


1593) 


ſecire . lies againſt them, if the cattle be not returne 
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and the cattle not returned, a ſcire facias lies againſt the 
pledges; and if the ſheriffs returns niſil, a writ ſhall be 
ſucd againſt him to anſwer the value of the cattle. 2 [nf 
340. Co. Lit. 145. And therefore if the ſheriff doth u 
take pledges in replevin by writ, it is ei ror. Reſolved Ci 
Car. 594. And an action on the caſe lies againſt him ſt 
his default. Reſolved Cro. Car. 446. And therefore i 
fuch caſe there might be reaſon the ſheriff ſhould ſhe 
what pledges he hath taken. But in a replevin by plaint th 
ſherift is not bound to take pledges. Reſolved Cro. Cu 

94. And therefore his omiſſion to take them is not err 

eſolved Jon. 439. Yet if the ſheriff doth take pledges, 


Reſolved 3 Mod. 57. Reſolved in C. B. H. 3 Geo. in 
Mulſo and Sheers, But whether the ſheriff was ot liged 
take pledges or not, what need hath the defendant to ( 
forth the names of the pledges in his plea ? for the defends 
only juſtifies the taking of the cattle, which the plaint 
claims to be his, becauſe he was ſheriff of the county 
Randor, and as ſuch was bound to give replevins ſuper g 
rimon” ſibi fact, and he did ſo accordingly ; and being 
quired by ſtat. W. 2. to take pledges on granting ſuch rep 
vin to make return as well as to proſecute, he faith hed 
ſo, whereby the plainiiff was ſecure of having his cat 
again if a return ſhould be adjudged ; but who thoſe pleg 
were is not at preſ2nt ma-erial, ſince here appears as 
no cauſe why a ſcire facias ſhould be awarded againſt the 
As to the third cauſe of demurrer, it is expreſly ſaid 
the plea, that the precept required the officer to ſum 
the plaintiff to appear and anſwer the other defendant E 
Malts at the next county-court in a plea of taking and 
taining his cattle, and that Selby Price the officer ſum 
ed him accordingly ; what other notice ſhould the ſb 
give of ſuch plaint or replevin ? | 
As to the fourth cauſe of demurrer, that the plea amo 
to the general iſſue, it does not appear but that the plu 
may have the property of the cattle for which this 4 
is now brought. It is admitted, that the plaintiff had 
poſſeſſion of them, and that upon the defendant Dow 
command they were taken out of his poſſeſſion by the 0 
defendant Price, and. conſequently if they had pleaded 
guilty, the plaintiff muſt recover ; for it had been ſufß 
or him to prove that the plaintiff had the cattle in his 
ſeffion, and the defendant took them, unleſs the desen 
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ad ow ſome matter to juſtify or excuſe the taking; but 

ſich juſtification or excuſe muſt be pleaded, and could not 

given in evidence upon not guilty. | 5 

Incaſe of Holler and Buſb, Pafch. ꝙ W. 3. in B. R. &, "£186, 
1 Salk. 304. Treſpaſs for a horſe, the defendant pleaded 262. 2 Salk. 
it the biſhop of Sarum had right to grant replevins in ſuch 580. 28 
manor; that the horſe was A's. and the plaintiff impound- 35e. _ 
{ him, and the defendant took him by virtue of a replevin z 674. 3Saik. 
{was held very rightly, the plea amounted to the general by _ 
ſue, for the plea admits no property or poſſeſſion jn the px Ld. 
intiff, and conſequently he had no colour of action, for Raym. 218. 
the plaintiff's taking and impounding the horſe, the Pong, 463. 
ſe was not in his poſſeſſion, but in . cuſtody of the 

, and conſequently no juſtification needful. | | 
If ſaid the plea admits the property in the plaintiff, and 

n the cattle could not be taken from him by a replevin 

thout ſhewing ſome cauſe for it, 'tis tantamount, as to 

uy, the theriff ought not to grant a replevin, unleſs the 

ny praying it hath juſt ground of action. But what au- 

bority to examine into or determine that point? If the 

ty who hath the cattle claims property, the ſheriff cannot 

ermine it without a writ de proprietate probanda ; and then 

the property be found for the party claiming it, it is but 

inqueſt of office, and the party who made the plaint may 

ſer ſue a writ of replevin, to which property may be again 

aded. ) H. 4. 46. a. Co. Lit. 145. b. 

And this appears, Minos and Soleby, Trin. 23 Car. 2. in 

B. 2 Mod. 242. Trover for taking his ſheep; the jury 

und A. agreed to depaſture his ſheep with B. for ſome- 

de, and then if B. would give ſuch @ price he ſhould have 

em before the time; A. ſells them to the plaintiff, B. af- 

ats ſells them to C. who brought a replevin for them, 

« the defendant, his ſervant, in aſſiſtance of the ſheriff's [595] 
deer, drove them to his maſter's ground, and though the 

uniff demanded them, refuſed to deliver them. And tho 

court held the property was in the plaintiff, yet gave 

ment for the defendant, for he entered in execution of 

elepal proceſs, which is a juſtification to him as well as 

cers. 


Theſe things occurred on reading the paper- hook, but it 
gun argued by ſerjeant Dx Ar RR for the plaintiff, and 
. Boo rr for the defendant. 1 
rjeant Dx Ap ER inſiſted, that the plea was ill, for it 
to have ſhewn that Watts who ſued the replevin had 


property 


= ita .cT 


[596] 


 frietate probandi, becauſe a ſtranger nor does it lie on f 
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roperty in the goods replovied; for although the defecdany 
Davis be an officer, he ought to ſhew. he had authority to 
take the goods, and that his authority was duly executed; 
now his authority is by ſtat. Marlb. which requires ſi ov. 
ria alicujus capiant* & unjuſte detineantur vicecomes redelibe. 
rare poſſet; fo there muſt be a perſon whoſe cattle are taken, 
there muſt be an unlawful taking, otherwiſe tne ſheriff hath 
no authority. Watts appears not to have any right to the 
cattle, or that he ſo much as claimed the property of them; 
the plea ſhould ſay they were averia fua ; fo it was in Hal. 
let and Birt's caſe, Carth. 380. 5 Mod. 248, 252. though 
the court indeed. gave no judgment as to that point. 80 
Reg. 81. Therefore in treſpaſs, a replevin pending { 
the ſame treſpaſs is a good plea.. Bro. Treſ. 48, 251 
252, 271. 

Secondly, The party ought to ſhew the cattle to the ſhe 
riff, till when he is not hound to replevy them ; for it is 
good return quod nullus venit ex parte quer ad monſiroyd 
averia, Dal. 277. Kelw. 119. b. So the ſheriff ſnould nc 
return till the pluries, till then he is excuſed, on the p urit 
he may return the. claim of property, till ſuch return the 
writ de proprietate probands lies not, for it recites the phie 
Reg. 83. a. 8 5. b. and ſuch writ muſt be brought by the 
plaintiff in the ſuit, for it cannot be by a ſtranger. Co, Lit 
195. b. 2 Rol. Abr. 481. 14 H.4. 25. 

if the ſheriff be ſhewn a ſtranger's goods, and take 
them, trefpafs lies againſt him. 2 Roll. 5*2. 5. b. An 
otherwife a ſtranger could not have remedy, though al 
goods are taken away; and it would be the moſt miſchi 
vous thing poſſible, for the ſheriff might ſtrip a man 
houſe, and he would have no remedy ; he cannot havefr 


plevin by plaint. Fitz. proprietae probandd. 4 Dal. 43 
Reg. 83. Th. Br. 170. 7. | 

| Thirdly, The defendant ought to have ſhewn when i 
county court was held; for-otherwiſe how could the p/al 
tiff, againſt whom the plaint was ſued, know when or whe 
to appear ? | 

In inferior courts it is not enough to ſay, that the pal 

is adjourned to the next court, unleſs it be likes 
ſhewn at what time and before whom ſuch court 18 !0 
held. 
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ln anſwer to which it was argued, that it lay not in the 
horledge of the ſheriff in whom the right of the cattle re- 
nevied was; and if he ſhould ſay that the property of the 
zvods did belong to Evan Watts, it would make the plea 
amount to the general iſſue, as was held in the caſe of Dale 
1nd Philipſon, 2 Lutw. 1372. | 

Upon which the court inclined to think the plea was 
od notwithſtanding the objections inſiſted on; but as 
many caſes had been cited by the counſel, time was taken 
to conſider them to a further day in the ſame term, 
when J delivered the judgment of the court for the defend- 


ants. 


E 
597 Term. Sanct. Hill. 5 


11 Geo. 2. 


Roe ver. Sir John Moore, Bart. In the Exchequ 


Caſe 259 Chamber. 


28 January. 


E. ror in ENROR of judgment in B. R. in an aſſumpſit for 41.1 


beer not af- the occupation of an houſe, and for lodgings and 4 
g—_—_— ceſſaries found by the plaintiff for the ? WBC 2. pot? his ſe b 
quer-cham= yants. On non afſumpfit pleaded, the jury found for il © 
_— incl plaintiff, and gave 8]. damages; and judgment was gi q 
161. ſor the plaintiff. | * 
On 11 Feb. 11 Geo. 2, which was in Hil. Term, b 
lowing, the plaintiff in error comes in proper perſon bel , 
the juſtices of C. B, and barons of exchequer, and aſ 

for error, That it appears by the record, that in E 
term 10 Geo. 2. he defended and pleaded to iſſue in B. h 

by Richard Ednel his attorney, whereas he was then an 
fant under the age of twenty-one years. % 
Defendant in error ' pleads in nullo eft erratum, and p 10 
that the judgment be affirmed. ; p 
In this caſe it was agreed, that it was error for an in ., 
to appear by attorney, for he ought to appear by guard if 
But the queſtion in this caſe was, whether this being . 
error in ſact was aſſignable for error in the exchequer-c ly 
91 ber, which ſat only by virtue of the ſtatute 27 EM. co 
[59] And, Mr. Ron1x$0N inſiſted that it was; and ſoit Wi. 
reſolved Cro. El. 731. and ſo again 2 Cro. 5. he 
the juſtices and barons agreed, (except Anderſon Ch 
that: it might be aſſigned ; and the defendant pleading | 
he was at full age, a ni prius was awarded under the Fl 
chequer-ieal, chief juſtice Ax b ERs ox refuſing to ſea] a 


en which iſſue the jury found for the plaintiff in emol, 5 
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vhich the judgment was reverſed. It is true, when the re- 
cord was remanded, it was moved in B. R. that they had 
aceeded in the exchequer-chamber without warrant of 
the ſtatute to try error in fait, for the ſtatute impowers 
hem only to try errors in the record; and of that opinion 
nere all the juſtices. But it is ſtrange the juſtices of B. R. 
whoſe judgment was reverſed, ſhould determine againſt the 
ion of the court that reverſed it. Theſe caſes were 
U. 41 & 42 El. the firſt was Price's caſe, wherein the 
teath of the party before judgment was aſſigned ; and other 
was, that of Rowe and Lord, wherein the error aſſigned 
v3, that the plaintiff being an infant ſued by attorney, 


(which at that time was error, though it be ſince helped by 
the ſtatute 21 Jac 13. after verdiQ.) 

But afterwards the ſame error was aſſigned, that one of 
the defendants appeared by attorney being under age, upon 
z writ of error in the exchequer- chamber of a judgment in 


wm 0 R. and the judgment was reverſed, VP 303. King 
"HY 1er. Merborough and Crakes. | 
Ty do in error of a judgment in B. R. in ejectment, it was 
50 figned for error, that the leſſor was ſeiſed in right of his 
vife, who died before judgment; although the death of 
8 one, who was no party to the ſuit, was held no error, yet 
0 It was agreed in the exchequer chamber, that judgment 
Tf might be reverſed for matters of fact, as the death of the 
b party, or the like, where the writ was abſolutely abated. 


Hob. 5. Wilkes and Fordon, P. 9 Jac. . 
So in the caſe Cro. Car. 413. 1 Jon. 410. where the 
Geath of two of the defendants before verdict was aſſigned 


BR. but the court held it could not after judgment enter- 
el. Then it was conſidered, whether error in deed was 
iſignable in the exchequer-chamber ; becauſe, as Berkley 
ud, the ſtatute gave power only to examine matters in 
lu. But Be Aus ToxN Ch. J. Jones and Crook, held it was 
vell aſſignable. And in the report notice is taken, that it 
Vs aſſigned in the caſe of Row and Long, 2 Cro. 5. and 


h med by niſi prius; and the like was H. 16 Jac. Rot. 75. 

« ind the like M. 10 Car. Smith and Merchant. 

he Serjeant Ds Ay ER contra inſiſted, That by the ſtatute 27 
in. the preamble recites, Foraſmuch as erroneous judg- 


ments given in B. R. are only to be reformed by the high 
Curt of parliament, which court is not ſo often holden as 
5 in 


when he ought to have ſued by guardian or prochein amy, 


for error; it was moved, that this ___ be examined in 


[599] 


+= Aa a> ai 


acmit to 
bail—or, 
examine 
errors in 


5 


[600] by the ſtatute, and by the exception in the writ of erro 


The exche-, Tt is true, that this matter was not ſo fully conſidered 


quer cham- i ; BY *. 
eee feſt, and therefore there was variety of opinions among 


ſact. Cro. 
Jac, 108. 
(o. Jac. 
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1 In antient times, neither in reſpect of the greater affairs ſud 
etroneous judgments can be well conſidered of and deter 
"mined during the time of parliament ; whereby ſubjeds xx 

greatly delayed of juſtice ; therefore authority is given 
the judges of the common pleas and 'barons of the exch 
quer, to examine, and affirm or reverſe the judgments 
the king*s bench in the caſes there enumerated; fo that 
is plain the ſtatute intended to give a writ of error befo; 
the juſtices and barons only in caſes where a writ of err 
hay before in parliament, and to prevent delay wheret 
parliament were not frequently held. As therefore the pa 
lizment never examined into errors in fact, nor had any me 
thod to try them, {for it was never known that the parl 
ment ever ifſued proceſs for the trial of any matter of ſad 


but only for errors appearing upon the record; ſo this ſt J 
tute gave the juſtices and'barons authority only to exami be 
and reform errors in and upon-the record ; nor was the f 


any occaſton for it; for errors in fact were before remed 
able, and ſtill are by writ of error quod coram vobis refude 
So that it ſeems an encroachment upon the juriſdiction « 
the court of B. R. for the exchequer-chamber to exami 
and try matters of fact, which is expreſly provided agair 


(other than ſuch as are concerning the juriſdiction of t 
court of king's bench.) 


judges about it; and in 'Price's cafe, Cro. El. 731. it v 
held. error in fact might be aſſigned, and tried; but yetthe 
held they could not bail, or do any thing but examine ti 
errors, which, muſt be the errors in the record before the 

So in the caſe 2 Cro. 5. though the juſtices and baro 
held ſuch error aſſignable, and triable by them, yet Ani 
ſon chief juſtice was of a different opinion, and ſo ſtrong 
ſo, that he would not ſuffer the ſeal in his cuſtody to | 
made uſe of to ſeal the writ of if prius. And thereto 
it is no wonder all the juſtices of B. R. declared againft 
and refuſed to grant reſtitution to the defendant, agil 
whom there was an execution; which could only be ont 
foundation, that the exchequer-chamber had no juriſdidt 
in the caſe, and then the preceeding before them was" 
and void, as being in this reſpect coram non judice. 

The caſe Hob. 5. was only a bare admiſſion of the ce 


no judicial determination, for the judgment was * 
vel:v 
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| . ent. 4 Tiyy WIT. 
verſed; ſa in the caſe in Cro. Car. 513. for it came before 
de court of B. R. only upon a motion to amend the re- 
cord, by varying the entry of the death of two of the de- 


re the verdict; although it was confeſſed by the other 
ay to be as the entry was; but the court held ſuch a- 
nendment could not be. made after judgment entered. 


hrt h ſaid, it could not be aſſigned for error in the exche- 


x might; but then when it came to be conſidered how it 
ould be tried, they all doubted, and the matter was ad- 
jurned ; and what became of it afterwards appears not. 


But in the caſe of Hopkins and Prior ver. Wrigg'ſworth, 


amined before the ſtatute, and therefore the ſtatute ex- 
tends to no caſes but ſuch wherein there was no remedy 
efore but in parliament. 5 LOH | 
do it was ſaid in the caſe of I and Tack, that error in 
d cannot be aſſigned in the exchequer chamber, 2 Mod. 
yy That matter of form cannot be aſſigned, appears 1 
ud. 253. | | 


it be aſſigned, nor was it examinable in the exchequer- 
amber, that in nullo eff Erratum was in the nature of a de- 
nner to it, and that judgment ought to be affirmed ; up- 
n which it was moved that the plaintiff in error might diſ- 
aninue his writ upon payment of coſts, which was grant- 
{fi cauſa, and afterwards made abſolute ; but afterwards 
ſt. term 1739, upon affidavit that the coſts were taxed, 
dd had been demanded, and that the plaintiff in error re- 
ſed 10 pay them, rule for diſcontinuing the writ of error 
«diſcharged ; the cauſe was again put into the paper, 
the judgment affirmed. ; | 


- 


Ll „ 


ſendants after the laſt continuance, and making it to be be- 8 


Then it was ſtarted, how it could be helped? For 45 


per chamber ; the other juſtices indeed on a ſudden thought 


6 
Lev. 38. 1 Vent. 20. where in error in exchequer- But fees 
<zmber of judgment in B. R. in treſpaſs, death of one of the ſtat. 3. 
tendants before judgment was aſſigned for error, and in n are 8 8. 
f Erratum pleaded, which is a confeſſion of the fact, yet the w & N. 
udgment was affirmed, for the exchequ+r-chamber hath ca. 4. 13. 
thing to do with errors in fact, which B. R. might have Car. 4. © 


Mod. 194. 


of * 4 P . | 11 Vie Im . | 
The cauſe being adjourned till the next term, Hill. 1732, Pia. — 
| the juſtices and barons agreed that error in fact could 3 a | 
345-1 DAcC, * F 
abr. 213. 


In nis . 
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Cafe 260 Sir George Wynn ber, Biliop of Bungot. 
1 Os, BY 


acc'. 


Ejectment on the' demiſe of Sir George Vym, fot 8 
iece of land in which 4 lead mine wis diſcovered, after 
all be - a verdiét for, the plaintiff it was moved for a'new trid of 
2 ſeveral affidavits, ſhewing, 2 950 | 

[602] Firſt, That upon the view granted in this cauſe, Cen 
vivur in one JYynn, who was one of theſhowers for the plaintiff, gave e. 
of the Jo. vidence to ſuch of the jurors as were upon the view, by 
afguing againft the likelihood that the places ſhewn of the 

part of the defendant as the linitts of their lahd fhould | 
the boundaries, becauſe the names' they bore might be giv 

ch for fuck 62 tack reit lt sei, 
Secondly, That one of the: jutors declared at the view, 
that by what they bad ſeen (hefore the ſhowet for the des 
fendant had ſhown) they ſhould ſbon deterrnine the diſpute 


And after, the day before the trial, he ſaid; Sir Geir; 


Win was a neighbour, and right or wiöng he would give 
ir for him; and for theſe. reaſons the court granted a nei 
C trial, although” baron Patx'ek ſeemed tö think that the 
l words being known before the trial, and fot them a chal 


Where 4 IN 
P 


new trial 


lenge might have been taken againſt the perforis being ol. 
4 the jury, that ſuch challenge being omitted, it was not pt 


per to alledge the matter as a cauſe for a new trial, and th 
3,44. ' » ; $ 3th 178 e * de. 
6 caſe, of . ependen and Shew was Cited for that + | 
43 For quaint": © Nat the CIE T BARO x faid he was counſel in that cloſe 
ane en mit. Which related. to a fiſhery at Miltan, claimed by the lit 
behaviour Catherine Herbert, who was grandaughiter to the duke « 
ol ju.ics * Leeds, and after a verdict for the lady at the afſizes 
* Maidſtone it was moved for 4 6 trial, becatiſe the dv 
Ney 49, had ſent letters to ſeveral of the frir6s returned upon i 
171. 2 loft, panel, defiring them to appear at the Jſizes ; büt a 1 
_— 2. trial was denied, becauſe. the letter did hot hint any thi 
%%, move than 3 defire they nod be there, although the di 
1 juſtice HoLT expreft a diflike to ſüch letters, which feot 
219. 2 Rot. à Peer of ſuch eminence, might be thonght to have ſon 


abr. 596. influence on the cauſe, though nothing was ſaid about it. 
pl. 6. Co. 1 5 7 

Entr. 59. 2 Hal. H. P. C. 309. 1 Hawk. P. C. 146. 2 Lev. 139, 205. Freem. 414 
349 2 ones by. Ante 525. Comb. 14. 1 Keb. $12, 3 Bulſt. 173. Vaugh. 152. 1 bY 
274-1 Str. 643. 1 Term. rep. B. R. 11. | 


Hodgl 


- 
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Hodgſon Ver. Atkinſon. In Scaec'. ; | Caſe 261 


Hf TON was moved for to the confiſtory court 22 or ; | 
of the biſhop of Che/ter, for that a libel was there exhi- 1 vn 


TOTO om ; | 
ited, ſuggefting that by cuſtom and conſtant uſage the pa- triable at 
. rides, who had lands in the chapelry of che chapel 1 


en Patric in the dioceſe of After, or the major part 
of them, ufed to chooſe or nominate a cnrate to officiate 
chat chapelry, and to pay him out of their lands a ſalary 

ee. petfion for f6 dbing. | 


* hat Atinſon was duly elected by the major part of the | 
th imioners to be cutate there, and had entered a caveat ER | ; 
0 Ve: the uſual form againſt any other's being admitted curate | 
vat nctwithiſtariding ſuch caveat, the biſhop granted a li- 1 
5 cence to Hody for to officiate as curate there, although it | 


dee rot appear that he was in holy orders, and upon a ſug- | 
geſlion that they proceeded to examine this cuſtom, altho? 


# uſtonis and prefctiptions were triable oo common law, 
0 " tute was made for a prohibition, 1/7, 


e. And now up- LL 


ws F ſhewing cauſe it was inſiſted, that this libel was not in- 
© ending to examine or controvert the cuſtom but only to 
* umite the validity of the licence to Hodp ſon, pending a 
ien, and when he was not in holy orders, of which they 
7 ele proper juriſdiction; which was admitted, and fo 


prohibition only gavad the trial of the cuſtom. 


al Croft ver. Powell & al. In Scacc', cas 
12 | BILL to redeem a mortgage made by Rouſe to Baldwin, Mortgagee | 
* and by him aſſigned to Gabriel Poel, father of Fohn bay op =o 


«rl the defendant z and upon the opening the bill and an- with notice 
wer and reading the depoſitions, the caſe appeared to be of mort- | 
his; Robert Rouſe ſeiſed in fee of lands in com* Brecon by 2 
ale and releaſe 16 and 17 January 1703 conveyed them gagor, his | 
Jahn Baldwin and his heirs, and by a defeazance bearing cftate re- | 
ne with the releaſe and executed at the ſame time, it was (Goal | 
freed that if Rouſe ſhould repay 1000]. borrowed of Bald- 3 | 
and likewiſe two other debts borrowed of other per- 
m, and which Baldwin took upon him to pay off, a- 
wunting together to 2200l. within the ſpace of one year 
bu the date of the indenture, then Baldwin ſhould recon- 
L1z vey 


= 8 nnn wn. 


and conſenting to the ſaid agreement made by the articles 
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vey to him; but if he failed to pay that money within the 
Tu. then Baldwin ſhould mortgage or abſolutely ſell the 

ame lands, free from redemption, and out of the! mone 
raiſed by ſuch mortgage or ſale pay the ſaid 2200l. and in- 
tereſt, and be accountable for the overplus to Rob. Noe 
and his heirs, - 1 

That after the ſaid John Rouſe borrowed ſeveral other 
ſums of money, ſome of which were paid off by Baldwin, 
who took ſeveral aſſignments of their ſecurities in truſt for 
himſelt; and in particular in the year 1710, he confeſſed a 
judgment for the ſum of 5581. for ſecuring a bond-debt of 
that penalty, John Ridhouſe, to whom Sir John Morgan i 
adminiſtrator with the will annexed, being his gragdſon, 
and in 1712, made a mortgage to the plaintiff for ſecuring 
69x51. which mortgage-was made by leaſe and ieleaſe, dated 
19 & 20 Apr. 1709, but, upon a trial at law for that pur- 
poſe, were not found to be executed till 5 July 1712. 

By articles of agreement inter John Ba/dwin of the fiſt 
part, Richard Knight of the ſecond, and Gabriel Powel of the 
third part, dated —— the ſaid John Baldwin agrees for 
430ol. to convey this eſtate to Gab. Powel and his heirs, a 
and to warrant the ſame io him and his heirs, except 1 


CI „ , - — r 


— 


therein after excepted, and covenants he had full power to 4 
convey, except as is excepted, and in ſuch exception the WF. 
ſaid defeazance is menticned. | the 


And afterwards by indenture of leaſe and releaſe, dated 
25 & 26 Mar. 1716, J. Baldwin conveys to Gab. Prue! Bl - 
and his heirs, to the uſe of him and his heirs, and in ſuch 10 
conveyance the ſaid defeazance is mentioned and excepted; 
and Ba/dwin therein covenants, that the ſum of 4400]. wa 
was then due to him upon the ſaid inortgage; and by Hem 
Williams his depoſition it appears, that at the grand ſeſſors 
at 'Brecon in Wales, Anno 8 Arn. a fine was levied of the 
ſame lands and tene ments by Rob. Rouſe and Suſan his wife, 
to John Baldwin and his heirs, but the deed leading the uſes 
cf ſuch fine does not appear; and that R. Roufe was privſ 


aforeſaid inter Joſin Ba'dwin of the firſt, Richard Knight of 
the ſecond, and Gab Prwel of the third part, and that 
Buidwin being in poſſeſſion preſented to a benefice belonging 
to that cſtate when it became vacant. 4g, 
That 1719, Gab. Pcwe!- exhibited a bill in this court 
againſt Rouſe and liis wife, and their gaughter Ja. Balduin, 


and other incumbrances, praying to be quieted in the poſ: 
; | ſeſſion 
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; fon of the ſaid eſtate; or if the court ſhould decree h's 
v tate to be redeemable, that Rouſe, &c. might redeem by 
J i ſhort day, or otherwiſe might be forecloſed. = 

: Upon this Rouſe exhibits a croſs bill, praying to redeem z 
fe and Gab, Powel by anſwer to ſuch croſs bill infiſts, that 


Reuſe having conveyed to Fon Baldwin and his heirs ut - 


ol jra, by leaſe and releaſe 1708. and having borrowed more 
1 monies, and neglected to pay intereſt to Baldwin and others 
b. for tuo years, and the annual profits not anſwering the in- 
9 tereſt by 421. per annum, in order to bar the wife's dower, 
of without which he could not be able to meet purchaſers, a 
be /ur conuſance de droit was levied at the great ſeſſions in 


n, Wakes 10 Ann. upon which Ba/dwin took upon himſelf to 
ng te abſolute owner, and treated with ſeveral for the abſolut 
ſale of the premiſſes. | 
That after ſix years poſſeſſion the defendant Gab. Powe! 
treated with Ba duin for the abſolute purchaſe in Aug. 


i 1716, and agreed with him to purchaſe the eſtate for 43ocl. 
de nd entered into the articles ſupra, and took an aſſignment 
us FP mortgage to Knight, and paid him '2200l, and paid 
uin 3501. and agreed to pay him 17501. more; that 

while the agreement was writing he was ſhewn the defea- 
4 ſnce, and Baldwin deſired it might be taken notice of in 


he articles; which was done, on his aſſuring 4400l. was 
ien dhe to him upon the fail} eſtate. 
h That in Mar. 1716, Baldwin conveyed to him and his 


N ers, by which he thought to have had an abſolute eſtate 
„ bt Baldwin acting under the power in the defeaſance, in- 
di o have it mentioned, and it was ſo; and he fearing 
ue might be accountable to Pouſe for the overplus above 
ant was due to Ba/dwin, made him covenant that 4400l, 


ms then due to him; that nine months after Cotten aſked if 
te had paid all the money, and he confeſſed he had 1300l, 
ſil in his hand, which Cotten adviſed him to keep, and not 
pay, but by direction of a court of equity, fince Rouſe 
ud made over the overplus for the benefit of his wife and 
dren, and ſhowed him a deed Nov. 1709, to that ef- 
1; that on the ſaid bill he offered to pay the 13col. he 
ud ſtill in his hand, and ſubmitted the plaintiff in the croſs 
or Ba/dwin ſhould redeem, - | 
On this caſe-it was inſiſted, that Powel had an abſolute 
ae not redeemable ; for the eſtate conveyed to'Ba/dwin 
5 an abſolute eſtate; and though there was a defeaſance 
aecuted at the ſame time, yet that made the eſtate * 
| ſable 


[606] 


[607] 


dhe firſt mortgage made to HA ů—ẽͥJ!s, and it is nat uſua 
udmit a redemption after a qu iet poiſſeſſion for wen! je 


in him to fell ; and in caſe an eſtate be conveyed to troftees 
Jegacies, the vendee by virtue of ſech ſale bath an abp- 
Jute eftate, tree from all charges or power of redemption, 
z ſell, in caſe the money was not paid within the year, þe 
then became a truſtee for that purpoſe, and his vendee xi 
abſolute irredec mable eſtate. It may be reſembled to th 


tion, that if the vendor paid him 1002). at any time dyring 


dor, it was held the eſtate was wot redeemable ; and thy 


to him, which paſſed their right init to him, andimadeh 


_ wonveyance1o Pawel. T 


wife the covenant, that 4400l. Was dne {to Buldauin at 


- 


pe Term 4 Mik 11 Geo, 2. 


ſoble only in caſe the ag il. was paid within.atwelyemony, 
if not, be was anveſted with a power4o ſell. abſolutely, free 
from all equty of redemption; that then it became 2 ruſt 


to ſell. or deviſed to them to fell, tor payment ofdehts aud 


Perhaps Roi ſe might have redeemed Baldwin even afte 
the year, but when he had given him a power and aythoriy 


by his {aleg in purſuance of his power and truſt, have 


a — 


.cxfe of Bonham and Nezucomb, 2 Vent. — where a mar 
conveyed an eſtate to another and his heirs, under a cond 


wm * we * oc ef. « 


is life, he ſhould ſuffer a recovery; but iv caſe of failuy 
ef payment, the vendee ſhould hold abſolutely to him ay 
his heirs, and his heirs Mould vat redeem. Upon a bi 
preferred by the heir to redeem after the death af the ver 


— v an 


— 
or 
1— 


decree Was afterwards affirmed in parliament. 
Secondly, This cafe is the ſtronger becauſe Halduin cc 
tinued ſix years in poſſeſſion as abſolute owner befere 
ſold to Gab. Potuel, and during that time he preſented to 
vacant henefice, which if he had been only morigagee, 
ought not to ha ve prdſemed 40 it, becauſe it belongs to 
morigagor to preifent ; then Rauſe and his wife paſſed a fi 


an abſoluie eſtate ; and \bow can qe after be able to ede 
againſt his own fine? Beſides, his conſent was (given io l 


Thirdly, Here have paſſed twonty years and; more {i 


"together, | | 
And althaugh it be pbjeſted, chat (Goh, Rowe) had nt 

oof .the-defeaſance, and it was, excepted in ihe come 

and articles, that was but a prudent caution, as Was 8 


time of that conveyance, ſinee Na laeuin might aisle 
accountable for the oxetplus,; if hie had ſoldofar more i 
hat was due to hun: 11255 mr nl 25 | 


Be Tres SH , SN 


ut it was anſwered, and reſplved by the court, that the 
1 Rix Moab for ths eftate avec to John Balu- 
gin and his hejrs heing defeaſanced by a deed of the ſame 
te, was in its nature a mortgage to him; and therefore 
ſens bbough the money was not pafd within the year, yet the 


ind Intereſt, at any time while the e 
hands of Baldwin. N 
Then though Ba/dwin had a power, for non-payment of 


ate continued' in the 


niſe the money lent, and to be accountable for the overplus, 
it is not 'now to be conſidered what he might have done 
but what he has done. And it is manifeſt, that it was nok 
Baldwin's intention to 1 Gab. Pogoel an abſolute and in- 
tefeaſable eſtate, for it is not conveyed to him abſolutely 
and free from the equity of redemption ; but while the ar- 
ticles of agreement were writing, Baldwin ſhows to Powel 
the defeaſance, and infiſts to have it mentioned in the arti- 
les; and when the conveyance was executed in purſuance 
of theſe articles, the covenant for enjoyment, and-for his 


having power to convey, is with exception, as therein men- 
tioned, that is, ſubje& to the defeaſance.' 8 

And although Powel ſays in his anſwer, that he treated 
forthe abſolute purchaſe, yet it is evident, that when BaA 
win inſiſted to have the defeaſance jnſerted, he has it ſo, 
and inſiſted to have a covenant from Baldwin, that 4400l. 
was due to him, fearing, as he ſaith, that he ſhould be ac- 
fountable for the irs. of F ee 

So chat this is a very different caſe from a truſtee, ho 
authoriſed by will, & c. to ſell for payment of debts and 
legacies ; there is no original mortgage, but the truſt is di- 
rely to ſell, and there is no body to redeem, for as the 
truſt was to ſell abſolutely, the purchaſer cannot be ſubject 
chaſe money be more than will ſatisfy the debts and legacies, 
be will in equity be intitled to the overplus. in 


in order, it is faid 


mortgagor might ſtill redeem, upon 2 principal 


the money within the year, to mortgage or ſell in order to 


toredemption, and the heir is at no prejudice, if the pur- 


obert n and truſtees, for incumbrances | 


[608] 
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e ; - RM + 1 1 
De Term. S. Hill. 11 Geo. 2. 


but he hkewiſe prays that if the court ſhould think his eſtate 
redeemable, Rouſe may be decreed to redeem by a ſhort 
day or be forecloſed, and likewiſe confeſſes he kept 1206], 
of the - purchaſe money in his hands to ſecure againſt ary 
demands from Rouſe. 


Wenn 885. So that this has no reſemblance to the caſe of Binhan 
232. 2 Cha. and Newcomb, 2 Vent. 364. which is likewiſe reported 1 
rer:5">159- Vern. 7. for there was no mortgage origirally, but a con- 


4 Equ. abr. 


312. 


« * 
J 


1610] 


veyance was made to one who married his niece, on con- 
dition that he paid him during his life 100- J. he ſhould te. 
convey, and his heir ſhould not redeem; which plainly ſheus 
his intention was to prefer his niece in marriage with 1000l. 
or that eſtate at his own choice, but the feoffee could not 
compel him to pay the 1009]. in cafe he deſired the mo- 
ney, and all mortgages being only a pledge for ſecurity of 
the money lent, muſt be mutual in the remedy; as the 
mortgagor has power to redeem, the mortgagee has power 
to inſiſt on payment or a forecloſure, but the hyſband could 
not inſiſt on payment of the 1009]. or a forecloſure if it was 
_ not paid; and upon this foundation it was decreed againſt 
the heir; for Lord Nettingham conſidered it as a mortgage 
decrecd a redemption notwithſtanding the covenant the heit 
. ſhould not redeem, 
It is a known rule, that if a truſtee conveys, though 
upon valuable conſideration, to one who has notice of the 
. truſt, he is liable in equity to the performarce of the truſt 
If then Baldwin on nonpayment within a year ſtood a trul- 
tee, as is inſiſted, for Rouſe, his vendegs coming in with 
notice of that truſt will ſtand in the place of Ba/dwin him- 
ſelf, Who is acknowledged to be redeemable, 

As to Baldqwin's being in poſſeſſion as owner, and preſents 
ing to a benefce, that will not ſtrengthen the caſe, for Bal. 
uin had the legal eſtate, and *conſequently had a right to 
_ preſent at law; but ſince a preſentation is gratuitous, and 

the mortgagee cannot account for any benefit from it, 4 
court of cquity will compel the mortgagee to preſent the 
nominee of the mortgagor, and although by the depoſition 
of Mr. Williams it appears that Mr. Ba/dwin preſented, i 
does not appear but he might preſent at the nomination e 
Ard the fine between Rouſe and his wife and Ba'dwin doth 
not vary the caſe, it doth not appear what uſes that fine 
. was declared to; and if no declaration of uſes, it reſults t 


ide uſe of thoſ® who had the eſtate before; it is true if 
| | tenant 
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ue . tenant in tail makes a leaſe nat warranted by the ſtatute, 
ort ind after levies a fine, it corroborates the eſtate of the leſ- 
dl, fe; that is, it gives him ſuch eſtate as the leſſor might 


ny wwe made to him by fine, but it does not vary the nature ; 


ofthe leaſe, which continues ſubject to the ſame reſerva- 
n tions, proviſoes, conditions and covenants as before. 
11 And if the fine be levied before any intereſt veſted in the 
o ſee, as where the leaſe is to commence in futuro, and the 
on! be is levied before it commences, it does not operate in 
re» ¶ confirmation of it. 5 | 
IT So here the fine to Baldwin may operate to ſtrengthen 
ol. WW i: eſtate, and free it from the dower of the wife, which 
not ¶ ¶ could not be barred out by fine z but it confirms it in ſlatu 
no-, it confirms it as a mortgage, and does not diſcharge it 
atom the equity of redemption to which it was before liable; 
the Wor then every fine by a mortgagor, after a mortgage made, 
wer WW vould render the mortgage irredeemable. 
w'd As tothe length of time, it is of little weight in this 
was Wale, for although Lord Nottingham did look upon the ſta- 
inſt e of limitation as a proper rule to determine the time of 


age Wredemption ; yet that has in many caſes been varied from, 


heir Wd no certain rule in point of time has been fixed upon. 


But here the conveyance to Powel was in 1716, and be 


gh referred a bill in 1719, for a forecloſure ; and this bill by 


the Mite plaintiff for a redemption was exhibited 1 729, ſo that the 


rult. ¶ ie of twenty years limited fer entry before an ejectment 
ul. * not elapſed before the bill for redemption againſt Poel 
ns exhibited, | . 

[1 was therefore decreed, that the deputy ſhould take an 
count of what was due to Powel for principal and intereſt, 


tnveyance to Powel, and that the adminiſtrators of Bald- 
vn ſhould account for what rents and profits were received 
y Baldwin, and ſhould take an account of the intereſt due 
lor the monies advanced by him until he was paid off by 
wel; and that coſts ſhould be reſerved until the account 
ken; that upon payment by Croft of what ſhould appear 
We to Powel, he Gould be permitted to redeem, or other- 
nie his bill ſhould be diſmiſſed. en 
And upon hearing the cauſe that ſtood next inter Sir Jain 
r gan ver. Powel a, wherein Sir John Morgan as heir 


Mindtather, to whom Rob. Rouſe had confeſſed judgment in 


Lem 1710, in the ſum of 1200l. being the penalty of 
a bond 


nd an account of the rents and profits received ſince the 


(66111 | 


nd adminiſtrator with the will annexed to J. Ridhouſe his 


as oem im 
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a bon given by Reuſe to him for ſecurin Fo J. which judy. 
rgept v Prior 1 to e mortgge: ge to Of, Reb 7 1 
dict. was ound pot to be, Executed till t 5th" of 15 171. 
though dated in April 1709, it "= by 13 of all p partic 
concerned for Cr th and Pry el decreed, that an Account 
ſhould be taken « O what was * on gat Ges as vel 
as. of hat Was we. to Poel; that Sir 704 112 on pay- 
ment « of what {all appear oe to Pawel, ſhould be permit 
ted to "redeem bim or if he refuſed, his biſl ſpiouſd fan 
Aim illed, and that in cafe Sit J. N Morgan ſhould redee 
Fewel, Groft on Fe Pen of what ſhould he dye to Sir } 
fa rgan ſhould permitted to 1 bath ; that parti 
ſha d be examined on interrogatories, and the Fn 
1 d xiib power to ſend for perſons, papers, Lecords, an 
9:1flue compa! ion. to examine witneſſes, dec. 


[612] 
Caſe +; Olbaldifton er. And. Craſs, Marry Croſs, Will 


Kroger and Riohard :Chancy. In Scacc', 


Court re- ILL ſyggeſtings that the plaintiff being an attorney 
Dien B. 2 — — a.tepant_ » ſervant in a pubſie hopſe 


der an ac- A 

conntin Agreed ave hr endants G. and d H. Croj 5 brewers, to lay H «; 

e e we it ks ns þ 
's bill 14 

— by intiff fene e I for buſine\: 8 done for Fir ndan 0 


prothonota- ſometimes as partners, ſometimes on their ſeveral, Account 


OY Ing.to He 7 585. 3d. that this bill was taxed | 
200 % y at 15 490 CI t defendants ba on trial 
7 my 175 ing * 
ff, * nd, all — 4 9 * 7 it 7 e Jury. 
8 8 ted . 50 the plaintiff, that the 0 in | 
d ue 1 1 5 out of the lainti s bill a 
e I. plaigtiff, 111 had. Nen, ot! erwiſe difcounte 
12nd che gy 7a FA upqn 4 * plen Put: in, to an ad 
1 0 hy the ,defen 15 3 Fi the prpthooo 
i 25 


awsd al ſurgs y the ea for an) 
the de debe hege Sf everal F gts; and ſo pra 


that the een FA. fo A, fair account with 


pla iptiff. for, the, monięs | 
The drſerdaya di mit 3 = ae by ve 


Maike d hee re 


De Term, S. High. 14 Geo. 2. 
And the plaintiff beipg xgagy to xead his pfggfs, the de- 


nts counſel phjeQed, that admigting the ſyggeſtigns of 
1 mn A 9 l qught to be Nine as 


zing no foundation for relief in à cqurt of eguity ; for 
he defendant ſhould be decreed to account here, it gt 
und 10 ver- Hale thet taxation of his bu, which had Alea, 
deen taken and ſettled in a pnoper .cqurt ; and in caſe. the 
o:bonotary did not make all Juſt allowances, upgo appli- 
cation 40 the court of C. B. che judges wauld have reter- 
red it back to be reconſidered ; aud wn caſe this method 
ſhould prevail, which is without example, every cunning 
nd litigious attorney would prefer a bill in equity when- 
wer his whole bill was not allowed, in order to have it re- 
examined, and the account taken in a court not ſo proper 
far it, And though it is ſaid, that .the bill with reſpect to 
the buſineſs done for the defendants in their ſeparate capa- 
cities, was rejected by the prothonotary, as nat within the 
nile of reference; yet this is a matter determinable at law, 
nd no impediment to the plaintiff's iſſue at law, as ſug- 
eſted; and by the ſame reaſon every attorney may avoid 
bing for his fees, and bring a bill again the defendant. for 


in account in another court where his hill cannot be taxed, 


And though it be ſaid, 411. J 7s. 1d. was charged as regeiv- 


ed by the plaintiff, which was diſcounted otherwiſe, that 
might have heen a ground for a re- examination, if the coyrt 
C. B. had been applied to; or if any perſon, had receiv- 
ed that ſum without conſitleration, it is money received to 
the plaintiff's uſe ; but after he inſiſted on this before the 
prothonotary, and acquieſced in his taxation, and had the 
tenefit of it upon the trial, it is too late to inſiſt on in this 
matter; and although this might.have been pleaded, Jour 


my be inſiſted ,on by the defengants anſwer. And of, that 


Yinion was the court, and,the hill was diſmiſſed, 


(613) 


Hungate ver. Fothergil, Adminiſtrator of Eliz. Caſe 264 


Beſt. In Scacc'. . 


BRILL to have a conveyance of an eſtate diſcharged of 61. Beard not 


fer annum granted out of it to El. Beſt for her life, on 
payment of what was arrear at her death. It was referred 


deducted 
out o mo. 
ne y due un- 


tothe deputy to take an account of what was due, who re- lels ag:ecg. 


ported 441. 16s. 1d. due; but exception was taken to the 
report, 


De Term. 8. Hill. orf Geo. 2. 


report, becauſe no deduction was made for what was d 

for board of Ez. Beft, which ought to have been allowe, 

out of the arrears, ſince her board muſt amount to that ſu 

or more. But ſince no agreement appeared that the boar, 
ſhould be ſet againſt the. annuity, the court thought the 

4514] depnty had done right, for non conſlat but ſhe might Pay fo 
her board (and the deputy ſaid ſhe did ;) and therefore the 
exception was diſallowed, and on payment of 441. 16s. 1d 

the defendant ſhould convey ; but on the failure of paymen 

in fix months his bill ſhould be diſmiſſed with coſts, 


Caſe 265 Biſhop ver. Bu. ton & al. In £cccc. 


Will not BILL for account of perſonal eſtate, and if that not ff. 
3 ficient, of real eſtate deviſed by Marr ist Pett to Willia 
2 Jeſſup and William Finch, for a term of 500 years, for pay 
hard, un- ment of his debts, and ſets forth, that Marriot Pett by wil 
- _ _ 16 Oa. 1706, deviſed ut fupra, on truſt for payment o 
proof at debis, and after to raiſe 2061. a-piece to his daughter 
he is dead. Elizabeth and Jane, and died 1722. That the execute 
refuſing, his ſon William Pett took adminiſtration with the 
will annexed ; that the defendants Burtan and Bance entered n 
on theſe houſes by virtue of an outlawry againſt Will 

| Pett the ſon, which was now. avoided by his death, and 
judgment for an amoveas manum, and therefore prayed an 
account of profits from William Pett generally, from Bu 
ton and Bance ſince recall of outlawry, ' But when plaintiff 
was put to prove the will, the proof was of the hands of 
Marriot Pett the deviſor, and of Gilbert [nnis and Jone 

| Sawhill, two of the ſubſcribing witneſſes, who were provec 
to be dead; and as to J. Barrington the third ſubſcribing 
witneſs, the witneſs depoſed, that he was credibly informed 

in the country where he lived, and believes it to be true 
that he died two years before, and believes the name ſud: 
| ſcribed was his proper hand-writing. But the court was 0 
opinion, that was not ſufficient proof to have the will rea 

in evidence. . | 


! , * 


| OT ffs 2108 | EE 
ws Term. Sanct. Hull. [615] 
are | | 
by 12 Geo, 2. 
the TOTES 
id 
ent Eg 

Anonymous, Caſe 266 


JETITION in Chancery was exhibited againſt an in- Court may 
| fant, the * of a mortgage in fee, upon the ſtatute order feme 


covert who 


Day ſing by reaſon perſons under age of 21 years having being heir 
vi les in truſt or by way of mortgage cannot convey any !, — 4 


t 0 e eſtate in ſuch lands and tenements) enacts, that per- fine. 
m under age, by direction of courts of Chancery or Ex- 
hequer, on petition of the ceſtu7 que truſt, or mortgagor, ” 
ul convey and afſure ſuch lands in ſuch manner as the 

ereꝗ ven ſhall direct; and ſuch conveyance or aſſurance ſhall, 

25 good and effectual to all intents as if ſuch infant was 

and full age ; and ſuch infants ſhall and may be compelled to 

ke ſuch conveyances and aſſurances in like manner as 
tees or mortgagees of full age are compellable to con- 

or aſſign their truſt or eſtate. | | 


ls 088 The heir, againſt whom the petion was, was a feme 
ener, and it was doubted by the Maſter of the Rolls, 
dec eder ſhe could be compelled to levy a fine, becauſe. 
bing tine muſt enure to a double intent, firſt, to aſſure or 
mec wey the eſtate as ſhe was an infant, and then to bar her 
rue ſhe was a feme covert; upon which application was 
(ud Wu the [ord Chancellor, who propoſed the matter to 
as 0 conſideration, as it might be a caſe that might come 


de the Court of Exchequer. $24 

And I thought the Court might order an infant that was [616 
e covert to levy a fine, for the act is general; | 

Fiſt, That all perſons under age ſhall convey and aſſure, 

hat it ſeems to be the intent of the act, that every in- 

Dich comprehends all without exception, whether co- 

Nor not; and a feme covert cannot aſſure otherwiſe than 


b ; & 


| Annz 19. which (reciting the many inconveniencles is an infant, 


— —_— „ =_ PFE n 
1 RAe 1 waz Io = 


— q = 


2 
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by a fine; and the ſtatute diretts that ſuch infants ſhall 
convey and aſſure, and the inconvenience beſote the ſu- 
tute is recited! to be, that DEfofre an infant Gotild not make 
F fure eſtate, ſo whatever act is neceſſary for any infant to 
—_— | do in oi der to make a ſure eſtate, or aſſure to the party the 
lands, &c. the infant is èompellabſe to make, for he is to 
convey or aſſure in ſuch manner as the Court ſhall dited, 
and ſuch conveyance ſhall be good and effeQual to all in- 
tents in ſuch manner as if the party was of full age. [t 
ſeems to be left therefore to the diſcretion of the Court 
what conveyance is proper; and whatever it would be 
needful for a perſon of full age to do to make a ſure eſtate, 


| the court may direct an infant to execute; and conſequently Mite 
= fince a femè covert of full age could not aſſure but by fin 
| the Court may direct an infant to convey in the ſame man e 


| ner; it is true that in many caſes s deed ſhall not envre td 
| double intent, but that is when one intent was fingly ii 
| view; for if one and the fame act muſt in the nature 
the thing have = double operation or effect, the lay wil 
allow i to enure to #donble iment; as if à diſſeiſor gra 
to the diſſeiſee for life or in tail, who teſigns it over to anc 
ther, ſuch aſſignment enures ab 4 truſt and confirmation tt 
Co. Dit. 302. * b 


Caſe 267 "THE Kiig ver. Richard Nranting. In Scace. 
10 tref- INFORMATION by Attorney General againſt dele 


ng $9900 dant, for that merchants unknown having imported ic 
— 5 weight of tea, value gol. and landed them in the port 
are princi- Londen, the duties not paid or ſecured, the ſaid tea ca 
pals and e. to the hands and ollen of defendant, knowing the c 
San _ ties not to be | wi or ſecured ; whereby he forfeited 150 
penalty, the treble =— The, defendant pleads non devenerut 
{617) and on trial before Chief Baron Re ynot-vs, a ſpecial vet 
dict 8 that the 100 ct. 7 ea was imported 

landed, the duties not paid; that Thomas 252 and t 
defendant, who knew the duties were not paid or ſecure 

bought the tea for 20l. on their joint account of one Sz 

Gibron of Aſhburnham in 82 privately, but only a thi 

of the money was paid by the defendant ; that they 2 

carried it to Cud)am in ent, and there divided it in 

twelve parcels, and brought it on horſes in ſacks to à ph 

near Landen, and thence carried it into Londen by = 


De Tein: S. Fill. 12 Ged. 2 


ler their | to an inn in Whitectaple, where by. the 
fendant's dire: jon, i it was pur wget a hed, on which des 
endant laid himfe f dowfi- whilff omas woif werit oi t to 
ſee for a purchaſer, to- wa pr they ſold it for 2 241. and the” 
&fendant had 81. t thir part of that 1 price, 57 his þro- 

tion of the 2 | 

That the valne of the. tek was 34. 6 the treble value 521. 
nd whether the whole 1001. of tea came tö the defen- 
knt's poſſeſſion. they, ſubmit 40 the judg jud gment of the Court; 
nd if = Court be of opinion the 100 weight. of tea did- 
come to the pofteſſion of the defendant, they 1 find 9 but 

{ the Court think only a third part of it c come: to ver hands, 
hey find a third poly came to his bolleſto er ſtat. 8 * 
lung, 7, 17. any go ds ene table to the y- bf 
nent of 1 Gail be un ipped with intent to be ek n 


th had, (the cu oms and other, Nn not being fat firſt paid © or 
1 keured) or [if apy xrohib ited good ha be importeg, not 
6 the perſons a (ing. 


only the goods th be fe forteit, but gl 
x otherwiſe N N in the unſhipping. thereof, or to 
whoſe hands the f me 1 nowingly c corp after the un- 
bioping, ſhall forfeit tr: eble the value the 155 

Mr. Sr RANGE, Solicitor General, inſiſted that the 1 
the of the whole 125 weight of tea was forfeit; for 
want and, Dei, h zung bought the tea on their Joint ac- 
unt, the defendant ha the poſfeſſion of the whole, and 
ners in a wrong are anſwerable for the whole; and cited 
(aſe Mich. 1721, Doe ver. Lye on a devenerunt, where 
ws ſaid, that the defen 7 TY 2 away for his 
re but four anchors 0 o gallons of brandy an * [619] 
Io gallons of wine charged in 0 informatlon, ought to 
charged with no more than what he carried away ; but 
Mor aur, Chief Baron, as the defendant was pre- 

t when the whole quantity came on ſhore, he was liable. 
v il, it not being material what he arti off himſelf ; 
bl a na! Was , the King for gd whole. 

0 Michaelmas 1726. ttorney neral verſus Amb. 
ug, on a devenerum for 3000 l. 8 tea and 200lb, of 
e, it appeared defendant ad ſeveral partners, in che 
ods, and all did not come to 92 endant's own hands 3 but 
Incetiy Chief Baron, As there appeared no diſtribu- 
to be made between the partners, and they having 
m property, the poſſeſſion of je perſons to pa 5 
goods came was the poſſe ion of the defendant z and 
© ſeveral perſons are coiicerned in a fat of this na- 
ture, 


mmm nnen, y 


—_ a> oc ＋ —_- 
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8 ture, though they are not all together when the fact is com. 


mitted, every one may be proſecuted for the penalty ſe- 
parately ; that the receiving the goods by the defendant 
agents after the landing, was ſufficient to charge the defen- 
dant, and as all the partners aQed their parts, they were 
agents for one another, and all chargeable ; that where ſe- 
veral were concerned in taking goods, trover lay againſt 
any one; and the King had a verdict for the whole quar- 
tity. 1 5 6 | 

So in the | caſes, Attorney General verſus Join Palner, 

Paſch. 1727. | „ 

Attorney General \erſus Edward Carbeld, Hill. 1732. | 

Attorney General verſus Sweeting, Paſch. 1727. | 

The Court.took time to conſider thoſe caſes, and after 
ſome days conſideration, I was of opinion for the Kine, il ; 
but not merely becauſe the goods were bought on their 
Joint account, for though jointenants ſont ſeiſie per my et fer , 
tout, yet to divers purpoſes each hath but a right to a motety, i 
as to infeoff, give or demiſe, to forfeit or loſe by defank 1 
Co. Lit. 168. a. If two purchaſe, and one is a villain, ;; 
the Lord can enter but into a moiety, or if one be an alien, 
the King, on office found, ſhall have but a moiety. 

If one jointenant be indebted to the King, but a moet 
ſhall be extended ; and if he die before any extent, no ex 
tent ſhall bo made on the land in the hands of the ſurvivor 
Co. Lit. 185. a. 


If A. B. andC. are-partners, and judgment and execu f 
tion is ſued againſt A. only his ſhare of the goods can b ge 
ſold; it is true the ſheriff may ſeiſe the whole, becauſꝗ f 

the ſhare of each being undivided cannot be known ; a gor 
if he ſeiſe more than a third part he can ſell only a third ol q 
what is ſeiſed, for B. and C. have equal intereſt with A. 1 75 
the goods ſeiſed; but the ſheriff can only ſell the part Part: 
him againſt whom the judgment and execution was ſua... 
So it was reſolved by Hot'r, and the Court, Heydon ang... 
Heyden, Mich. 5 W. and M. 1 Salk. 392. So it was bez v 


Com. 
Die. 306. 
Holt 302, 


643. 
Comb, 217. 


Show. 174. per HoLT, and no Judge denied it, and Polk 
fen's opinion accords. And in that caſe Bacthurſt and C. 
kerd, Show. 174. when a fcire tacias iſſued againſt B. tg... 
the ſeiſure of all the partnerſhip goods upon the judgme 
and execution againſt A. and the ſheriff returned nulla wm 
it was held a falſe return; for B. had a ſhare of the goed 
and the poſſeſſion continued in him, notwithſtanding 4 
ſeiſure upon the execution againſt A. | 
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But for the more explicit declarations of the grounds of 
my opinion, 1 do agree, Firſt, That where ſeveral per- 
ſons are engaged ina tortious aQ, all preſent and aiding 
nd afſiſting in it are equally culpable, and liable to anſwer, . 
for the whole of the miſchief done, and that where they p. C. 3:5: 
ue parties in the act, though not perhaps preſent at that Foſter 349, 
particular branch of it for which he is charged. It is ſo in Er c 
the caſe of robbery, burglary or other felony ; and there- 615, 616, 
fore if A. and B. engage in a robbery, or burglary, and A. 617. 
ſtands to watch while B. breaks open and robs the houſe, or! _— 
while B. purſues and robs a perſon out of his ſight, and if; KS 99 
B. kills the man A. is guilty of the. murder; ſo it is if ſe- ; 
reral come to do a treſpaſs, to make an affray, rob a park, |620] 
plunder a ſhip, or run prohibited or uncuſtomed goods, all 
engaged in the fact are chargeable with the whole doings 
and all the conſequences of it, if murder be committed by 
any of the company, though the reſt were in other rooms, 
in other parts of the park, or know not what goods were 
taken or carried off by others, they are equally guilty; for 
in the eye of the law they were all preſent aiding and aſ- 
ſting ; and therefore if the defendant had been found guilty 
of aiding or aſſiſting, or otherwiſe copcerned in the unſhip- 
ping the tea, I ſhould make no queſtion but he would have 
deen liable to the penalty of the treble value for what he or 
ny others at that time carried off, for they were all aiding, 
iſiſting and concurring in the ſaid tortious at. 
And this is what was determined in the caſes cited; in 
the caſe of Doe and Butlar, the Chief Baron Mo Nr AGUE 
ith, the defendant was preſent when the whole came on 
ana ſhore, therefore not material what he carried off. 
do was the determination by Chief Baron PENGELLy, Buab. 223, 
fiterney General and Burgeſs ; all the partners a&ed their 
rte, and were agents, one for another, and all charge- 
Ne. It is ſaid indeed before, the partners having a joint 
Froperty, the poſſeſſion of the perſons to whoſe hands the 
pods come was the poſſeſſion of the defendant ; but this 
Got be meant of a joint property by purchaſe, but where 
kreral perſons are parties in the tort; in running the 
oss into other hands, the poſſeſſion of thoſe to 
ei ole hands the goods came is the poſſeſſion of the defen- 
a, who was party in the running them, though he was 
I the particular perſon who brought the goods to the hand 
n which they were found; for ſo it is, added he, where 
keveral perſons were concerned in a fact of this nature, tho? 


Dr n — ha \ 


re nn ot ate 


not altogether when the fact is committed, yet every one 


[621] 


(in note) 


ed in taking his goods from him. He remembered an ation 


Twerable for the whole ; cited the laſt caſe, Attorney Gr 


[622] 


Bunb 223, Chief Baron PeNnGEILY anſwered that the defendant 


a devenerunt, for 6ooolb. of tea, which it was proved the 
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may be proſecuted for the penalty ſeparately ; this, or ſi. 
milar to this, muſt be the caſe to make all the expreſſion 
pertinent and conſiſtent, if we have a full and right ac- 
count of them. 

So in the caſe Attorney General ver. Palmer, which wy 
on a devencrant for 10o0olb. of coffee. It was objeded, 
that the defendant being hired with others for carrying the 
goods in the information, he was chargeable for no more 
than the two bags that he carried. 


was a perſon to whoſe hands the goods came within the 
nature of the ſtatute ; for as all the perſons wert together 
with one intent, the Crown might charge whom they 
would. All agents are to be charged, otherwiſe the ad 
was not made full enough for the benefit of the Crown; 
and it appeared the defendant had the whole charge of the 
goods for ſome part of the time. A private perſon may 
bring an action againſt any one, where ſeveral are concern 


againſt two for ſtranding a ſhip, when 200 were concerned 


and a verdiCt againſt them, and they paid the mone', 
So in the caſe Attorney General ver. Edward Carbold, 0 


defendant and others brought from the ſea-ſtde at fevers 
times, It was objeted, The defendant could not be 
charged with more then the three horſe-loads he carried 
ſince the defendant had not the command of the reſt, n 
was their maſter. | 7 

But it was anſwered, Where ſeveral are concerned in 
joint defign, they are all anfwerable, as in caſes of coll 
and wrongs. . In treſpaſs, if ſeveral take away good, 2 
are anſwerable for the whole, In this caſe they were 
jointiy concerned in the ſame thing, and every one 4 


ral and Palmer, that the ſeveral proſecutions there cou 0 
be but one recovery by the King; for if ſatisfaQion vat!" 
recovered from one for the whole, the others were d Sec. 
charged ; if ſeveral bound in a band, all may be ſued, Þ har 
there can be but one ſatisfaCtion. 25 al 

Per Chief Baron REyNoLDs, Where ſeveral are join tral, 
concerned, it is a joint undertaking, they are all liable f 1 
the whole, though the Crown can have but one ſatisfaci1088":; 


And the King had a verdiQ for the whole. 
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c<co2, 150 Ib. of coffee. 

Objection. The defendant was not chargeable with the 
vords of the ſtatute ; for he kept a public houſe, and was 
ot reſpor ſihle for the goods brought there by the gueſts 
he goods belonged to another, and the defendant could not 
{row but by hearſay that the goods were run. But Ch. 
kr, PEXGELLY was of opinion, that ſince the act made, 
zot only the importer, but thoſe to whoſe hands the goods 
ame after, were liable to proſecution, the crown might 
charge all to whoſe hands the goods came after importation; 
for the firſt might not be found, and if other perſons could 
t be proſecuted, the act would be evaded; and where a 
xerſon delivers run goods over to another, both are equally 
gui ty 

And afterwards, viz, Feb. 1738. Hill. 12 Geo. 2. the 
Court gave their opinion. And it was, agreed, firſt, That 
n all caſes of tort, all perſons preſent, aiding and aſſiſting 
xe equally liable for the whole miſchief done; and one 
hall not excuſe himſelf by ſaying he did but little part of 
be treſpaſs ; for in treſpaſs there are no acceſſaries, but 
ding and aſſiſting it are liable. | 

$ that in pulling down a houſe, plundering a ſhip, run- 
ung goods, which are illicit and tortious acts, all are re- 
jonſible for the whole damage done. And this is what 
43 determined by Ch. Bar. MonTAaGue, Doe verſus But- 
ad, the defendant being preſent, and helping to bring the 
hole on ſhore, was reſponſible for the whole, and it is 
pot material what he himſelf carried. | 


get, and Attorney General and Calver, That where ſe- 
tal perſons are concerned in a joint fact of this nature, 
euch not all together when the fact is done, every one 
ay be proſecuted for the penalty ſeparately. 
„ Ch. Bar. ReyNoLDs determined Attorney General 
vi Cirbold, where ſeveral are jointly concerned, and it is 
pint undertaking, they are all liable for the whole, 
Ncondly, It is agreed, that where run goods come to 
ſt hands of any perſon knowingly, by this ſtatute 1 Ann. 
nh perſon is made liable to the ſame penalty of the tre- 
naue, although he is but in nature of an acceſſary in 
tving the goods, as well as the principal, who was aſ- 
ng in the running and unſhipping the goods. But there 
SE RE, is 


do by Ch. Bar. PEeNGELT.y in caſes Attorney General ver. Bunb 


And a caſe was cited, P. 1727. inter Attorney General and 
getting, on a Devererint for 18000lb. of tea, 100lb. of 
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receives any part of the goods after they are put on ſhore 


De Term. S. Hill. 12 Geo. 2, 


is this difference between them; he who was preſent | 
helping the goods on ſhore is party in the illicit ad ifelf, 
and therefore is chargeable with the whole; but he why 


is not party to the original act, but is only culpable far 
what he receives, and conſequently can forfeit only 
treble value of the goods that came to his hands. | 
And I believe no body would think it ſo conſonant 10 
juſtice, that the receiver of a pound of tea or coffee, that 
had not paid duties, ſhould pay the treble value of 1000 1h 
that was run at the ſame time, which be knew nothing of, 
Our law is very cautious in extending puniſhment beyon 
its due proportion; and therefore in treſpaſs, Mayhem, Pre 
munire, & c. there are no acceſſaries, for acceſſaries befor 
by counſel or command are in the ſame degree as principal; 
but the acceſſary after, by receiving the offender, cannot by 
law be under any penalty, unleſs the ſtatutes which induce 
the penalty expreſly extend to receivers and comfortors, 
ſome do. Hale's Hiſt. P C. 613. 
. . Thirdly, It is agreed, That if a perſon be hired to cam 
goods which have not paid duties, knowing the duties un 
paid, he is a perſon to whoſe hands the goods knowing) 
came, and conſcquently liable to the penalty of the trebk 
value, otherwiſe the a& might be eaſily eluded. 

But there is a difference where a perſon is hired to hel 
the goods on ſhore, who being preſent, and aiding and a 
ſiſting in the unſhipping of the goods, is a party in t 
wrong, and liable as every principal ator to anſwer t 
whole damage. And that was the caſe of Attorney Geer 
and Pa/mer, wherein it was ſaid, that all the perſons hir 
went together with one intent to carry off the goods. 

perſons are hired to pull down a houſe, they are all tre 
paſſers. But if a porter be hired to carry a parcel >< tt 
after the importation, which he knows was run, he is a 
ſon to whoſe hands that parcel came within the intent 
of the act, and will be liable to the treble value of that pa 
cel; but I believe no body will ſay he is anſwerable for t 
trebſe value of the whole cargo. | 


ö | 


Fourthly, So likewiſe if a keeper of a public houſe , 
ceives the whole parcel, which any of his gueſts, whom u 
knows to be a ſmuggler, brings to him, and takes it [ 
his poſſeſſion and conceals it for him, he is a perſon WW": 


whoſe hands thoſe goods came, and will be chargeable" 
the penalty of the treble value of what he ſo conceal 


— 
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but not of the goods carried by other perſons to other pla- 
ces, So was the cafe of Attorney General and Sweeting, and 
many ſubſequent "determinations. : | 

Fifthlvy, So likewiſe if a perſon buy any quantity of 
oods which he knows were run, and the cuſtoms not paid, 
te will be chargeable with the treble value of the goods ſo 
lought, for he is a perſon to whoſe hands the goods came; 
for though it was under the pretence of a contract, yet 
face he knew the cuſtoms unpaid, it was an illicit contraQ, 
ind he becomes farticeps criminis by receiving thoſe goods; 
ind the con:ra&t or purchaſe will no more <xempt him than 


yt ihe property of them. 


dandeſtine trade, are greatly encouraged by many for pri- 
nte lucre, who buy and receive goods clandeſtinely im- 
ported; If any ſhall receive or buy any goods clandeſtinely 
run or imported before condemned, knowing the ſame ſo 
to be clandeſtinely run or imported, forteits 20l. on convics 
tion before a juſtice of peace. 1 

But ſuppoſe two perſons join ſtock together, and buy goods 
an their joint account, and one is conuſant that the goods are 
un, and the other is not, (which was the preſent caſe, for 
cannot be intended that Qu knew the goods were un- 
wtomed, unleſs it had been ſo found, for fraus non e præ- 
unenda,) I am clearly of opinion that the defendant is liable 
bthe treble value, though Qu is not; but then the queſ- 
ion will be for what quantity he is liable; and I am of 
opinion that if they had divided the goods after the pur- 


nue of his ſhare, and no more, for no more came to his 
und or poſſeſſion; for though jointenants are ſeiſed or poſ- 
llſed per my & per tout, that is, they are ſo far poſſcſſed 
o the whole that none can fav, till partition made, that this 
«that part is not in his poſſeſſion, yet they in right and te- 
lity are poſſeſſed of no more than their proper ſhare or pur- 
paty, 

As therefore they can give or diſpoſe of no more, ſo 
tether can they forfeit any more. Co. Lit: 186. a. | 


Wat his villain is poſſeſſed of, yet he can enter into a moi- 


fly only, 
80 f an alien and natural-born ſubje& purchaſe, though 
be heir is intitled to all the alien was ſeiſed or poſſeſſed of, 


{he had bought goods of a piiate or felon, which alters 


Per flat. 8 Geo. 18. S. 10. Foraſmuch- as perſons uſing. 


aſe, that the defendant could be liable only to the treble 


lf a villain and freeman purchaſe, the lord is intitled to 


yet 
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yet the heir, on office found, can have but a moiety, The 
treble value of what comes to the defendant's hands is the 
meaſure of his penalty, but that muſt be meant of what re. 
ally and truly comes into his poſſeſſion, and not what ro- 
2 and virtually only can be ſaid to be in his poſſeſ. 
_ 

[626] If partners be of gcods, and execution be ſued by ſeni 
 facras againſt one for his ſeparate debt, the ſheriff may ſeiſe 
the whole in order to inventory and appraiſe them, and to 
have a true account of the value; but he can ſell but the 
ſhare of him againſt whom the Feri facias was ſued, for the 
eri facias warrants him to a levy de bents & catallis of the 
one, and all may in ſome ſenſe be ſaid to be his goods, be- 
cauſe he hath a joint intereſt in all, yet ſince he hath a right 
and poſſeſſion of a moiety only, the ſheriff can diſpoſe no 

more. Heyden and Heyden, 1 Salk. 392. 
And notwithſtanding ſuch ſeiſure of the whole, the other 
partner continues in poſſeſſion of his ſhare or moiety ; and 
therefore where A. B. and C. were partners, and upon 
feeri facias againſt A. the ſheriff had ſeiſed the whole, anc 
a fieri facia came againſt B. and the ſheriff returned nu! 
bona, it was reſolved action on the caſe lay againſt him fol 
Ante 619. the falſe return, for B. was till in poſſeſſion of his thin 
Holt. 643- part of the goods. Bachurſt and Clinkerd, Show. 1713. 2 
However, as this ſpecial verdict is found, I think the who rl 
100 weight of tea eame to the defendant's poſſeſſion, fa I 
it is ſaid, that he took care of the whole, that by his e 
rection it was put under the bed, and he lay down on th 
bed; ſo that apparently he had at one time the whole un the 


Ante 6 19. 


his cuſtody and care, and uſed endeavours to conceal nd 
knowing the whole to be uncuſtomed goods. What m4 
does an inn keeper or alehouſe-keeper, do who takes ige. 
goods of a ſmuggler to lay up and conceal ? So it was dete end 
mined in the caſe of The Attorney General and Stweeting, 11th: 
and many times ſince. viſte 


A jointenant may make his companion his bali, Wen 

maintain account againſt him as ſuch. Co. Lit. 16: 4. He y 

Thomas Dif intruſts the defendant with the goods to cd 

ceal and ſecure them; ſuppoſe he had imbeziled the will { 

would he not have been chargeable by his companion nd! 

them? and if ſo, he muſt have poſſeſſion of them. of Br, 

[627] It is not neceſſary that he to whoſe hands goods c, 
ſhould have the abſolute poſſeſſion in them. If a ma" 

livers money to a ſervant to carry, and he is robbed of | 


* 
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ind that he was poſſeſſed ut de bonis ſuis „ e So it was 
reſolved 4 Mod. 404. Combs ver. Hund. of Bradly, and yet 
he poſſeſſion is not diveſted out of the maſter, for he may 
bring an action if he pleaſe. 


fendant ſhould he charged with the treble value of the whole 
102 weight of tea, which amounted to 721. 


Bolton. In Scacc'. 


denture 21 July 1713, between inne Vaughan, ſole 
cughter and heir of John late earl of Carbery, of the firſt 
part, Scroop earl of Bridgwater, Cha. earl of Sunderland, 
brd Milliam Pawlett, and the plaintiff, then named Philip 
D;rmer Stanhope, of the ſecond, Sir Thomas Stepney, Sir 
Elvard Manfe!l, Sir Nicholas Williams and Griffith Rice of 
the third, the defendant then marquis of IYincheflzr, of the 
fourth, and Richard and John Vaughan of the fifth part, re- 
citing, that the late earl of Carbery deviſed his eſtate in com 
Carmarthen for 10G years to Richard and John Vaughan, on 
truſt to raiſe 155]. per annum, f maintenance of his two 
filers lady Frances and lady A.tham for their lives, reverſion 
v his daughter and her heirs ; and that in conſideration of 
marriage between her and the defendant ſhe conveyed to 
the ſaid earls Bridgwater, Sunder land, lord William Pato ett 
ind plaintiff and their. heirs, all the capital meſſuages called 
Calden Grove, the demeſne lands, park, warren, &c. to the 
uſe of the defendant and the ſaid lady Anne Vaughan his in- 
tended wife, after the marriage, for their lives and the life 
{the ſurvivor, without impeachment of waſte, except ſuch 
vale aſter reftrained ; then to truſtees, to preſerve contin- 
gent eſtates; then to firſt and other ſons of defendant on 
way of ſaid lady Aune in tail male; then to daughters of 
ud marriage; then to ſuch uſes as lady Anne by deed or 
Il ſhould appoint, and for want of appointment, to her 
nd her heirs; the defendant covenants with the ſaid earls 
d Bridgwater, Sunderland, lord William Pawlett and plain- 


And judgment was given, by the whole court, that the de- 


Wo, That at all times during his life, the defendant ſhould 
| | 1 ard 


ge ſervant may maintain an action againſt the hundred, 


Flip Earl of Cheſterfield ver Charles Duke of Caſe 268 


\OVENANT, wherein plaintiff declares, That by in- Covenant to 
repiir binds 
tho* houſe 
burnt. 
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the ſaid capital meſſuage pg the form and effe& of 


N 
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and would ſufficiently repair and keep in good and ſufficient 
reparation tlie ſaid capital meſſuage called Golden Grove, and 
ſo leave the ſame at the time of his deceaſe ; he being al- 
lowed to cut ſufficient timber for repairing the fame. And 
the plaintiff aſſigns the breach, that after the ſaid marriage, 
viz. 1 May 1730, and from thence continually hithert, 
the ſaid capital meſſuage called Golden Grove, and all the 
buildings thereof, have been in decay and wanted good and 
ſufficient reparation, and great part thereof fallen down; 
and although the defendant during all the ſaid time was al. 
lowed to cut down ſufficient timber for repairing the ſame, 
yet he hath not repaired the ſame or any part, or kept itin 
good and ſufficient repair. | 

The defendant by leave of court pleads double; firſt, 
That he hath repaired and kept in goed and ſufficient repair 


the ſaid covenant ; and thereon iſſue is joined. 
Secondly, That before the ſaid 1 May three fourth parts 
of the ſaid capital meſſuage was burnt down, and that he 
repaired and kept it in ſufficient repair until it was ſo burnt Mod | 
down; and that he hath ſufficiently repaired and kept in te- 
pair the reſidue of the ſaid * a that was not burnt ere. 
down; upon which the plaintiff demurrs.. 
And it was inſiſted by Mr. TAYLOR counſel of the de-. er 
fendant, that by this accident the defendant was excuſed 
from the repair of the houſe; for, as in waſte the defend- 
ant is excuſed by inevitable aceidents, there is the ſame res- 
fon he ſhould be excuſed in covenant. If a man covenants 
to deliver a horſe, if the horſe die before the time, he isn 
cuſed. Pal. 559. And wherever a thing cannot be deli 
vered in the ſame plight, he will be excuſed. 1 Co. 95.8": 
Shelly's caſe. h nul 
Secondly, And this is the more reaſonable ſince the f 
tute 6 Anne, 31. 56 by which it is provided, That no ac uni 
tion ſhall be brought or proſecuted againſt any perſon te 
whoſe houſe any fire ſhall begin, or any recompence made 
by ſuch perſon, for any damage ſuffered or occaſioned there Y 
by; in which ſtatute the words are general, and muſt exten 
to all perſons; and it provides, That the perſon who! 
houſe is accidentally burnt ſhall not make recompence ben 
any damage ſuffered or occaſioned thereby; and this is th 
defendant's caſe, for the plea ſaith, That the houſe ment 
oned in the declaration was burnt by accident without al 
default of the defendant. 1 
f Third 
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nt ſhall repair, being allowed to cut ſufficient timber for 


is a condition precedent, which ought to appear to have 
en complied. with before the defendant can be charged with 


u timber to cut; and the plaintiff ought to ſhew every. 
king requiſite to be done on the plaintiff's part, previous to 
is 2Qtion-z and if there was no timber the defendant could 
at, nor was he bound to repair; and conſequently the plain- 
f ſhould have ſaid that there was ſufficient timber which 
e defendant was allowed to cut down. 


mſequently that he is prejudiced by the houſe being burnt ; 


xd it doth not appear he hath any ſon, or if he hath, he 
ly could be damnified ; Why then ſhould: the plaintiff re- 
wer any damages in this caſe? | 


ood and ſufficient repair, and therefore is obliged: to do 


ne, as is frequently done; And what reaſon can there be 


o make good any damage that might happen by fire? 
This therefore is not like the caſe of waſte, where in- 
table accidents excuſe, but even in waſte, the defendant 


el, conſumed by lightning or deſtroyed by enemies, the 
tenant may take the materials that remain, to repair; much 
lore where the covenant is expreſs to keep in repair. 


n which the leſſee covenanted to ſuſtain and repair the 
ks, ſo that the meadow ſhould not be ſurrounded, under 
be penalty of rol; but by a ſudden and outragious flood, oc- 
atoned by overturning the wears in Devon, the land was 


lrly, the leſſee is excuſed from the penalty; as where an, 


le it is the act of God, which 8 be reſiſted; but 
yet 


On the other ſide it was inſiſted. That in this caſe the | 
kfendant hath expreſly covenanted to keep the houſe in- 


bouſe is burnt by thunder, or blown down by the wind, be-147 


Thirdly, The plaintiff hath not intitled himſelf to. this . 
don of covenant, for the covenant. is, That the defen- 


pairing the ſame ;. ſo that the allowance of ſufficient tim- . 


It is true the declaration avers, that the defendant was 
owed to cut ſufficient timber, but does not ſay there was 


Fourthly, The declaration doth not ſhew that the plain- 
if, who is the covenantee, had any intereſt in the land, and 


he houſe belongs to the defendant himſelf during his life, 


, (630] 


hat he has undertaken to do; he might have excepted 


vr ſuch exception, if the party was not otherwiſe, bound 


mult repair in convenient time; and if blown down by tem 


$0 is Dya33.- a. Where a leaſe was made of a meadow, | 


tuned and the banks demoliſhed. By Fitzherbert and 28 1 2 | 


1 Rol. rep. 
Palm. 
5 . Hurd. 
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yet he is bound to do it up and repair it in convenient time 
by reafon of his covenant. e 

So it is ſaid Stile 48. the leſſee is not chargeable for wiſe 
where an enemy invades, unleſs he be bound by a panic 
lar covenant to keep the land let, without waſte. 

Paradice ver. Jane, in debt for rent, the defendant plea 
expulſion by prince Rupert with an army; reſolved no plea; 
for when a man by his own contra & creates a duty or charge 
on himſelf, he is bound to make it good if he may, thous 
an accident by inevitable neceſſity happen, becauſe he might 
have provided againſt it by his contract. J herefore if |ef 
fee covenant to repair an houſe, though burnt by lightning 
or thrown down by enemies, he ought to repair it. 

So Pool ver. Archer, 2 Show. 40. Covenant to repair 
and the houſe fell down; lefſee pleads entry by leffor the 
next day after the houſe was burnt down, fo that he could 
not repair; and judgment for the plaintiff. 

So in the cafe Sti. 162. Comton and Allin. So. 2 Lec 
189. In 2 Sand. 420. Waiten and Haterhon/e. 

In all theſe caſes it is determined, that the leſſee is bound 
to repair, though the houſe covenanted to be repaired 
conſumed by fire, 

This caſe was again argued by Mr. CI art for the pla 
tiff, and by Mr. STARKY for the defendant. 

And it was infiſted for the defendant, firſt, That the ac 
tion was not maintatnable againſt the defendant in this caſe 


becauſe it does not appear that the houſe called Grove Plat i 
was by ſettlement limited to the defendant in poſſeſſion, ſon ber 
there is a term of an hundred years limited to John and Ric cov 
ard Vaughan, on truſt to raiſe 150], per ann. for his filters nd 
and another term of — years limited to truſtees for the ſe tr 
parate maintenance of the ducheſs after her marriage ; ail un 
Grove Place might be included in one of thefe terms; and I 
fo, it could never be the intent he ſhould repair it til this 
came into poſſeſſion of the eſtate, Sed nom allocatur ; for n 
this would excuſe the defendant, it was incumbent on hir l 
toe ſhew that it was compriſed in one of theſe terms, for d 
ſhall not be intended; but in caſe it was ſo, when the dl « 
fendant has expreſly covenanted to keep Grove Place in rel rl 
pair, he will be obliged to do it, although it had been ſettieQl 5. 
as part of the ſeparate maintenance of his wife. A man mM ve 
oblige himfelf by covenant to repair an houſe in the poſſe ee: 


ſion of another. 
23 Second) 
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gecondly, The covenant is, he ſhall keep in repair, not 
at be ſhall rebuild, and therefore it could not be the in- 
tient of the parties to bind the defendant beyond the com- 
non and ordinary repair, and not to make a new houſe, if 
r accident, without the defendant's default, it ſhould be 
mt or demoliſhed. Sed non allocatur ; for when the de- 
argeWc1dant covenants he will repair, and keep in good and 
{ficient reparation without any exception, this imports 
hat he ſhould in all events repair it; and in caſe it be 
Ment or fall down, he muſt rebuild it, otherwiſe he doth 
ning: keep it in good and ſufficient reparation ; and this is 
zarranted by the caſes cited, which ſhew the covenantor 
nuſt rebuild if neceſſity require, as where the houſe is burnt 
by fire, &c. | 


inpeachment of waſte, and conſequently the covenant to 
repair is contradiQtory and inconſiſtent with it. Sed non alls- 
aur; for the eſtate is not abſolutely without impeachment 
10 waſte, but it is with an exception, except as herein after 
reſtrained; and it 1s after reſtrained from cutting trees in 
walks or ornamental, and therefore the covenant to repair 
1s not inconſiſtent with the eſtate given him; nor does it fol- 
ow, that if a perſon has an eſtate without impeachment of 
waſte, that he may not oblige himſelf by covenant to keep 
wan houſe upon it in repair. 
act Fourthly, It is not ſhewn that there was ſufficient tim- 
der allowed to the defendant to put the houſe in repair; the 
covenant is, That the defendant ſhall repair and keep in good 
ad ſufficient repair, he being allowed to cut ſufficient tim- 
ber for repairing the ſame, that was not in the walks or or- 
umental to the ſaid meſſuage; now this being in the nature 
ofa condition precedent, it ought to be expreſly averred that 
this was done, before the defendant can be charged with 
any breach of covenant for not repairing. 

tis indeed ſaid, although the defendant was allowed to 
ct ſufficient timber for repairing, that was not in any walks 
o otherwiſe ornamental, but that is not full enough; for 
frſt, the word { a/though) is no proper or formal averment. 
Secondly, It is not ſhewn there was any timber growing but 
vhat was in the walks or ornamental; and it ſhould have 
been expreſly alledged there was timber ſufficient beſides 
what grewin the walks or was ornamental to the houſe; it is 


defendant 


Thirdly, The eitate limited to the defendant is without 


dot enough to ſay he was allowed to cut timber, if there, * 
s none to cut down. It was not ſufficient to allege the 
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tithe of clover ſeed as a vicarial or ſmall tithe. 
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defendant found good ſecurity, unleſs ſhewn who was the 2 
ſecurity he gave. Thirdly, It is not ſaid, who it was a. whe 
lowed him to cut down the timber, and ſo altogether un- Wi 
© certain; this is traverſable, and what iſſue can be joined on ie 
this averment ? nde 
Sed non allocatur; for it was anſwered and reſolved by the us 
court, that /icet has been always held a proper word for an 1 
averment. Pl. Com. | ſeed 
And as to the other part of the objection, it is enough io; 
make the averment in the words of the covenant ; aid in nu 
caſe there was not timber ſufficient, the defendant might Hu 
ſhew it; and as that was a matter for his benefit, it was in. ud 
cumbent on him to ſhew it, and it ſhall not be preſumed, le 
and it muſt be intended he was allowed to take it by all who l 


could give that allowance. Judgment upon this plea for the ¶ Ve. 
plaintiff. s 


iht 
| Ba, 
Caſe 269 Wallis ver. Pain and Underhill, - 10 
8 ; | ver 
Tithe for BILL was exhibited in the Exchequer by the plaintiff, 1 
clover ſced who was tenant or farmer under the impropriator of 10 
due to vicar. the great tithes in the pariſh of Prittlewell in the county 6 10 
Eſſex, and inſiſted the defendant ſowed a field with clover 
Which was cut for hay; he let the aftermath grow for ſeed ; 
which was cut and thraſhed for feed, of which the plaint! xt 
ought to have the tithe as a great tithe. The defendant 
Pain inſiſted, that he was farmer of a farm called Mir 
Hall, and that there was a Modus to pay 2d. an acre and 10%. 
buſhels of wheat to the vicar in lieu of all ſmall tithes; that | 

1634] he had paid to the plaintiff for the tithe hay of his clove 


and that the aftermath of clover ſtood for ſeed and wa 
thraſhed for ſeed, which was a fmall tithe. and payable tc 
the vicar; and Mr. Underhill the vicar inſiſted upon the 


And by the depoſition of ſeveral witneſſes it appeared 
that the difference between clover cut for hay and that cut 
for ſeed was conſiderable, and when made into hay it 
cut while the graſs was green and fit for cattle to eat; that 
when cut for ſeed it ſtood till the ſtalk was ſear and good 
for nothing, but was thrown out for ſtover or fodder, 100 
the ſeed was the only thing of value or regarded; and tha 


the tithe of clover ſeed had been always paid to the * 
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hat pariſhz and looked upon as ſmall tithe ; that the impro- 
ri. tor had never received it but once about five years ago, 
when the plaintiff took it from a woman in the pariſh; but 
or 20 or 30 years the defendant had received it as {mall 
fthes, and 50 years ago it had been paid to or for the vicar; 
deed the vicar Mr. Underhill for great part of the time he 
us been vicar, held the great tithes likewiſe. . 
Mr. BannBury and Mr. Boor LE, argued that clover 
ſeed is in the nature of it great tithe, and due to the plain- 
if; for as tithe hay is due to him, the ſeed of that hay 
muſt of conſequence belong to him too; that where the. 
wrſon is intitled to tithe hay, he will be intitled to the hay 
made of clover, as well as of other graſs; and if to the hay, 
likewiſe to the feed. | Es 

lt was agreed that they could not find that any eaſe had 
been in court, wherein it was determined that clover ſeed 
x2 great tithe, or that it did belong to thoſe who had the 
the of hay; but two caſes were mentioned, one from Ch. 
Bi, D:dd's notes, and it was the caſe of Stanford and Hughes 
cited in the caſe of Pocock and Cole, Hill. 1694, in theſe 
words, Arable land pays tithes to the improdriator in kind, 
ſunſein was ſotim upon the land and flood to ſeed, and the pro- 
ft was in the ſeed, and not in the ſtall; there was a cuſtom of 
ul. per acre for hay, payable to the vicar; and it was re- 
flved, That notwithſtanding the ſtalk and ſeed was in the 6 
ature of corn, yet it ſhould be looked upon as graſs and [635] 
parable accordingly. 

The other caſe was from Mr. Brown's notes in theſe No tithe 
vos, It was decreed that the aftermath of clover graſs is due * 
ltheable, unleſs a modus can be proved, 3 Jac. 2. Broot and "kg ; 
Hall, And Ha!l and Babb was cited, Trin. 1683. | 53. Bro, 

Inthis caſe the Lord Chiet Baron cited the caſe of Pom- * 2 
fe, parſon of Luton in Bedfordſbire, that the tithe of ſain- ED = 
jm ſhould be paid as graſs, and not as grain, though there Rep. 16. 
" proof of thraſhing it and feeding hogs with it, and mak- Co. . 
my bread with it, and the vicar then had it. 3 243. 
This caſe of Pomfret ver. Laundy and Waite, is found But, centre 
Irn. 2 Car. 2. f. „27, wherein Laundy inſiſted that ſain- 8 _ 
finbraſhed was looked upon as grain, and ſown and often 548. Cre. 
Maſhed as grain, and that the tithe belonged to the im- El. 363, 
proptiator, and not the vicar. As to this defendant, the 22 ans 
aſe was to be farther heard at the ſetting down of cauſes jac. 42, 
hat term, when the court would further conſider whether 116. Cro. 
i ſhould pay tithe of ſainfoin to the impropriator or the vi- 1 BR os 
car, 498. Zunb. 


[ 
J 


- 2P. Will. H. 8. 


— 


De Term. & Hill. 12 Geo 2. 


ro. 2 loſt car, but no ſuch decree can be found; and as to the other 


22 abr. 53g. defendant Waite the queſtion was determined on tat, of 


| 559 Shs ; Now by theſe caſes it appears, that it was thought reaſon- 
it i« laid able the ſtalk and ſeed ſhould go together, and conſequent. 
down, that ly when the impropriator is intitled to the ſtalk, as he is 
8 when made into hay, he ought likewiſe io have the ſeed, 
diver» crops And it would be very inconvenient if it was otherwiſe; 
grown upon for the owner might ſhift his tithe to the parſon or vicar a 
un gel he pleaſed ; for when it was firft cut, it is fit to be made 
fame year. into hay, the tithe whereof will belong to the parſon; but 
Banbury if he let it ſtand to dry, that the ſeed may be ripened x 
Pocher, fit to thraſn, then the tithe will belong to the vicar; and 
itis held when ſhall it be ſaid to be dry enough for the vicar? Whe 
SO in is firſt cut, the tithe ought to be fet out, and the parſo 
he me Will have it; but after a while the vicar will claim it 
year a new although it was before veſted in the parſon. 
46361 Mr. FLOWER, Mr. WILBZRAHAM and Mr. STarir 
. * on the other ſide inſiſted, That clover ſeed is in its nature 
thing tithe ſmall tithe, at leaſt it is a vicarial tithe due to the vicar 
is due. the preſent caſe; that there is not one caſe in point azain 
22 it, and tithe of no ſeed was ever looked on as a great tithe 
in Eq. _ It is ſaid that the ſtalk and ſeed ſhall go together, but it 
frequent that the ſeed or fruit of trees goes to the vicar 
when the tree goes to the parſon ; wood is always reckoned 
a great tithe, and goes to the rector; unleſs the vicar 
- ſpecially endowed with it; but acorns as well as the ſrui 
of all other trees were always held as ſmall tithes. 
But if the matter were doubtful, in this caſe it appears! 
has always been paid to the vicar for thirty, ſorty or fit 
years, ſo that there is no pretence in this caſe to fay it do 
not belong to the vicar. 
But it was a new caſe, and the court took time for! 
confider of it. And | 1 
Judgment. Afterwards in the ſame term, I delivered their opinio 
as follows, viz. ce on 
As this was a matter that might be conſiderable in 
conſequences in relation to the quiet of poor vicars, | co 
ſidered two points. 
Firſt, Whether clover ſeed was in its nature a (mi 
. tithe, ſo that it would belong to the vicar who was endo) 
ed de minutis decimis. 


Secondly, Whether if that was in any reſpect doubiſ 
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te preſent caſe. 7 
Ard I was of opinion that clover ſeed was in its nature a 


"all tithe. By the conſtitution of Robert Winchelſea, arch- 


dos of Canterbury, an uniform payment of tithes 
1 1s eſtabliſhed in the province of Canterbury. Volumus 
i TEL de frugib (non dedu#? expen' ) integre & ſine 


lininutione ſolvantur, & de fruftibas arborum, de ſeminibus 
mib, de herbis hortor" niſi parnchiani fecerint redemption” 


een tithes de frugibus and tithes de fruftibus, ſeminibus & 
7% hortor”, And Lird. ſaith f. 188. decimis, that tithes 
} frugibus ſtriètly taken mean ſuch only que ſolent ligari, 
u in a larger ſenſe they comprehend not only tithes de 
runentis © leguminibus, veram etiam de vin, filvis cæduis, 
te fodinis & lapicidinis, that is, all ſuch as commonly 
rereputed great tithes. = | 

But ſpeaking of tithes de ſeminibus omnibus, he ſaith f. 
10, de decimis, that they comprehend all ſeeds, frve in 


epi, caulie, pctrocilini, rapi, lactuc & aliar' herba- 


and upon the words making redemption pro talibus deci- 
be faith, Tithes de frudtibus, ſeminib' & herbis que re- 
e decimas int” minutas computantur ; ſunt enim decimæ mi- 
le que proveniunt de milio, menthd, anetho, & ſimilibus ; 
dhe takes notice that Hertienſis ſays quod in Anglid con- 
im minute decimæ in land, latle, caſeis & agnis, in partu 
wnalum, pullis, obis, & decimis fort-; decimæ etiam mel- 
& ceræ numerantur inter minutas, 

do that by common law, as long as the diſtinQion has 
n made between great and ſmall tithes, which is as long 
apprepriations to religious houſes who uſually engroſſed 
tereat, but left the ſmall tithes to the curate, all ſecds 
vre een reckoned as ſmall tithes. . 

e common law ſeems to follow the canon law in this 
in, 2 Inſt, 649. Coke ſpeaking of tithes ſaith, quæ- 
m ſunt majores, frument', zizania, fœnum, & gquædam 
38 minutæ, que proveniunt ex menthi, anetho, oleriÞ 
mubus, : 

And all the reſolutions, relating to tithes which proceed 
m ines newly introduced into England have held them 
be ſmall tithes ; it was ſo reſolved Paſch. 38 Fliz. Bad- 
"fed and Frank, Cro. El. 467. Mo. 909. 1 Rol. Ab. 


"3235, Owen 74. Aud 


n it 


\ vculd not belong to the vicar under the circumſtances of 


i talibus decimis ; where a manifeſt diſtinQtion is made be- 


tir, utpote lini, mil/ii, canabi, grana porrorum, ceparum, 


[537] 


[538] 


55 643. 
ob. 39. 
Moor 863, 
909 

Cro. Jac. 28. 
2 Shaw. 462 
Owen 34. 


Godd 238. and though the tithes of the field have been paid to 


4 Mod. 184 


2 Atk, 365- 


5 Brown's 
Pa: I, Caſes 
386. 


ence the caſe, hemp, line, ſaffron, hops, tobacco, and 
ſuch new things ſhall be Minute decimæ. 


x Sid. 447. 


1 Sid. 443- 


Pal. 219. 


.decime comprehend only tithe of gardens, hemp, ho 


1 Vent. 61. 


639] 


Marton and Liſle, 3 Lev. 365. 4 Mod. 184. Carth. 2 
Car. 1 Rol. 643. ſec. 3. 


great tithes. 80 in Cod. Ju. Eccl. 691. it is ſaid hops 


Hour yielded Lo it fo far, that he abſented himſelf wi 


Car. 28. the queſtion was on a ſpecial verdiA, if woad y 
ſmall tithes or great; and it was unanimouſly agreed 


for tithe of woad, ſuggeſting it to be a great tithe, t 

court doubted becauſe it is reckoned, as the book ſays, i 
minutas decimas, as hops, &c. | 
So on motion for a prohibition to a ſuit for tithe of hop 


. 
5 
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And in cafe the Vicar ſues the impropriator for 
tithes of Saffron in the eccleſiaſtical court, no prohibii 
ſhall go. 2 Rol. Abr. 310. : 

So if the field was formerly ſown with corn, and aft 
be ſown with ſaffron, the tithes ſhall be paid to the vic 
for per Popham, the tithe of ſaffron heads are ſmall tithe 


parſon, yet when converted to another uſe whereof no gr 
tithes come, the vicar (hall bave the tithes. Ow. 74. 
So Sir Richard Evedale verſus Tindal, Hut. 77. C 


woad was ſmall tithes ; for if no circumſtance be to diff, 


So where prohibition . was prayed to a ſuit by ay 


it was faid hops, woad, and ſuch ſmall things of new 

vention, are minute decimæ. — 
So Ward and Britton, the queſtion was whether the |: 

was ſmall or great tithe ; BRIDOGMAN Ch. I. ſaid ming 


ſaffron, &c. | 
So it is ſaid hops are of the nature of ſmall tithes. 
So flax was ſmall, tithes, reſolved per three juſtie 


— — 
— <4 


Skin. 341, 356. So it was held in Noah Webb's caſe, 


— — oy toes 


It is true ſome opinions have been, that ſmall tithes m 
de eſtimated not from the nature of the thing titheable, | 
from the quantity of the tithe, and therefore it was ſaid 
Evedale and Tindal's caſe, if all the profits of a pariſh cc 
fiſt in ſuch things, hemp, hops, wool, lambs, &c. may 


5 o< = RV=s 


gardens are ſmall, in fields great tithes ; and in the caſe 
Wharton and Lifle, Hor Ch. J. at firſt ſeemed of opin 
that tithes muſt take the denomination of ſmall or gie 
from the quantity of the crop growing, but the three ot 
juſtices held ſtrongly that the tithes were great or ſmallir 
the nature of the things which yielded the tithes ; 


judgn 
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judgment was given; which he would, ſcarce have done, if 
le had been fixed in the contrary opinion. | 
And this ſeems the better opinion, for it gives foundation 
for continual debate, what ſhall be a quantity too large. for 
ſmall tithes 3 if it be ſaid what grows in a garden, ſome 
gardens are not half an acre, others two or three acres 5 
gerdens are enlarged now-a-days to fifty or a hundred 
acges. 5 
perhaps that may be a proper diſtinction as to peaſe, 
beans or other pulſe, becauſe they had exiſtence in former 
times, and appropriations were made de Bladis & Legumi- 
bug to religlous houſes; but as to things newly introduced 
into England, there is but little reaſon that the patentees, who 
claim only what came to the crown upon the diſſolutions of 
monaſteries, ſhould have tithe of thoſe things which were 
never appropriated, and to which the religious houſes diſ- 
ſolved never had title. | wo COTE 1 
As to clover ſeed there does not appear any expreſs de- 
termination in this court; that it is in its own nature a ſmall 
tithe; it is a ſced, and all ſeeds are mentioned as fmall . 
tithe, and and no inſtance appears that ever any ſeed was [640] 
held to be a great tithe; it is a ſeed newly introduced, and 
therefore there is reaſon to look upon it to be of the nature 
of thoſe things of a new invention, which by the caſes - 
cited have always been, held as minute tithes, | 
w true that clover graſs made into hay is of the 'nature,, 
7 , 
of all other graſs made into hay, and conſequently muſt be- Stud. 158. 
long to the parſon, or other perſon who is intitled io tithe 11 Co. 81. a 


hay; but it does not follow, when it ſtands for ſeed, and is mr Eng 


4 


Wood is a great tithe, but acorns, maſt, &c. are ſmall Hughs Abr. 


tithes; rape ſeed, caraway ſeed, turnip ſeed, muſtard ſeed <2 908. 


ne ſmall tithes; but if the herb be growing with other 11 Co. 48. 


* grass and made into hay, it would be great tithe; vetches are 75 435. 
ct . . . . ; P 3 4 
we great tithe if mowed or cut when ripe, but if cut green for 5 * 


cattle they are ſmall tithes, „ 
So apples and other fruits are confeſſedly ſmall tithes, xo. El. 1 
but the wood of apple trees and other fruit trees, if cut in Cre. E. 
a year when no tithe paid of the fruit, is as other wood for 438, 
fring, great tithe ; but in the year when tithes is paid of Moor 262. 
the fruit, if then felled no tithe ſhall be paid of the wood, 27 
tte fruit being looked on as the principal. | Ton 
g looked on princip 433. 
And this may anſwer an objection, that it would be in Cro. Jac. 
lie power of the occupicr to make it great or ſmall tithe, '** 
| Nen 75 and 


not made into hay, that the ſeed may not be ſmall tithes.— Cro. El. gg.” 


[641] 


EE propriator and the vicar who was endowed with the tithe 


| ſhould be looked upon as hay or graſs ; but ſuch expreſſions 


to tithe hay, in oppoſition to the impropriator's claim, who 
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and ſo favour the parſon or vicar as he pleaſed, by cutti 
it for hay or letting it ſtand for ſeed; it may as well be (aid 
a man may fell his apple trees the year he tithed the fruit 
or after, to prejudice or favour the*parſon. 

The caſes mentioned from Mr. Dod's and Mr. Brow; 
notes are imperfeQ@ hints of thoſe caſes ; I obtained a note 
of them from Ch. Ba. Wan 's notes, which are thus: 

Paſch. 1680. Wo:dford and Standfaſt, Queſtion wagy— 
Whether clover ſhould pay tithe as hay, and ſhould be 
within a modus of 2d. per acre for all meadow and mowing 
ground when the clover ſtands for ſeed, and a great quantity 
is produced. | 5 

Note; The court was divided; Mo N TAG UE Ch. Br. 
and Ark i xs, that it ſhouſd be accounted hay; Raymond, 
before his removal and GREGOR to the contrary, and 
after WesTON inclined it was not within the cuſtom; "but 
the plaintiff the day after the term prayed. to diſmiſs bill 
without coſts or prejudice, which was admitted. 

* Pomfret and Launder Wait F als 8 July 1680, tithes of 
clover graſs traſhed and made into horſe bread, and hogs 
fed with the ſeed, yet adjudged to be hay, and tithtable to 
the vicar who was endowed with hay, and not to the impro- 
priator, as a new and different tithe from hay. 
In thefe caſes it appears the diſpute was between the im- 


of hay, for the ſeed of fainfoin or clover, (for in that the 
reports differ) the impropriator inſiſted it was of the na. 
ture of corn or grain, and conſequently belonged to him. 
In the firft caſe the court was divided; in the ſecond, in- 
clined, that the feed belonged to the vicar ; ſo that as far 
as the authority of theſe caſes goes, the tithe of the ſeed 
was decreed to the vicar ; it was true the vicar was endov- 
ed of the tithe of hay, and the expreſſion of ſome of the 
judges was, That the ſeed ſhoufd go with the flalk, and 


might well be uſed in favour of the vicar, who was intitled 


wenld have it taken to be of the nature of corn, becauſe 
horſe bread was made of it, and hogs fed with it. Ard 
therefore it would be too rigid a corſtiuò ion of thoſe ex. 
preſſions to ſay they imported, That the ſeed ſhould in al 
caſes be reputed of the nature of graſs or hay, ſince the 
are apparently different; although in theſe particular | 
ſtances where the vicar had tithe hay, they may be * 


* 


1 
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lled to it, ſince one as well as the other belonged to him. 
The whole authority of theſe caſes reſult to this; that 
ſainſin or clover ſeed is not of the nature of corn or grain; 
in which the court being divided in the firſt caſe, the plain- 
tif finding the inclination of the court, deſired to diſmiſs 
his bill without coſts ; which was admitted. In the ſecond 
aſe it appears not what determination was finally made, 
nor does it appear what became of it in the entry of the 


fmall tithes was not at all under the conſideration of the 
court; and by the caſes before cited it ſeems moſt reaſona- 
le to account it of the nature of ſmall tithe. 248 


ſo taken, ſince by the depoſitions in the cauſe it appears, 
that for 40 or 50 years in this pariſh the vicars have re- 
ceived the tithe of this ſeed; and although the impropria- 
tor hath frequently hired the vicarial tithes, yet it was rare- 
if ever, taken by him when he did not hold both. | 

And all the Barons. agreed in opinion, that the plaintiff's 
bil ſhould be diſmiſt with coſts. | 
BARON PARKER ſeemed to doubt of the firſt point, be- 
auſe of the expreſſion in the caſes cited, that the ſeed and 
{alk ſhould go together. <3 


dee Stat. 11 & 12 of Will. 3. ca. 16. & 31. Geo, 2. ca. 12. as to the 
bite of flax, hemp and madder, | a 


Non 2 | DE 


But in the preſent caſe it ſeems moſt evident it ſhould-be -- 


[642] 


deputy remembrancer ; whether it was properly great or 


16431 


„„ | Termino Paſchæ. 


12 Geo. 2. 


— 


— 


Caſe 270 The Aldermen and Burgeſſes of Bury St. Edmund 
and Lawrence Wright, Plaintiffs, ver. Levis 
Evans Defendant, In Scacc', | 


| BEE for ſmall tithes was brought by the Plaintiffs ſetting 4 
Preſcripton D forth, That king James the firſt was ſeiſed in fee of ile | 
decimando?? TeQtories and vicarages impropriate of the pariſhes of St 4 
againſt = Mary and St. James in St. Edmuid's Bury in the county of a 
ar ha we Suffolk, and of all tithes great and ſmall belonging to the A 

not good. ſaid rectories and vicarages, formerly part of the poſſeſſi 1 
ons of the monaſtery of Bury St. Edmund in com* Suffoll. " 
That being ſo ſciſed, by lètters patent dated 1 July 6 Jac 15 
the King granted to the Aldermen and Burgeſſes of Bury d n 
Eamund, and their ſucceſſors, (inter af”) decimas tritia FH 
garbar', lane, vituhr', &c. & omn-s & omnimodas dec . 
dict monaſterio ſpectan' tam maj ores quam minores. * 
And aſterwards by letters patent dated 17 Sept. 12 Jac 
the King granted to the ſaid Aidermen and Burgeſſes, an 5 
6 their heirs and ſucceſſors, (inter aÞ) the rectories of $ . 
[644] Mary and St. James, and the vicarages of the ſame churc 10 
es, the advowſons, rights of patronage, & c. Ac omi! 2 
omni mod decimas tam majores quam minores, prædial', nixt 1 
& minutas, to the ſaid churches, & c. dico monaſlerio u 
tan”. 
That by indenture 2 April 1724, the Aldermen and ; t 
geſſes of Bury made a leaſe to the other plaintiff Mig. * 
all their tithes of corn and grain, ariſing within the (i * 
1 town of Bury in the ſaid pariſhes of St. Mary and St. June - 


for the term of eleven years. | | 


' F . | - 
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And afterwards, taking notice that by the ſaid leaſe the 
tithes of corn and grain only were demiſed, and the ſmall 
tithes in the ſaid pariſhes by miſtake were omitted; altho” 
they were intended to have been leaſed, and the plaintiff 
Wright the leſſee ought in conſcience to enjoy them; it was 
þy an order of council, entered in the councii-books of the 
corporation, agreed, that a bill ſhould be exhibited in the 
name of the corporation or Wright, or both, for the reco- 
zery of the ſaid ſmall tithes due from the defendant and 
others for lands by them held in the ſaid parifhes, and on 
ſuch recovery, ſatisfaction ſhould be made for the ſame to 
the plaintiff JYright ;_ that the defendant Lewis Evans, from 
he year 1724, to the year 1734, held ſeveral lands within 
the faid pariſhes in the town of Bury, particularly 184 
acres part of a farm called Edo farm, or the old farm, 
rhich farm for the greateſt pact lay in the pariſh of Ryffham, 
and only one hundred and eighty four. acres part of it lay in 
the pariſh of St. Mary, which farm was parcel of the poſſeſ- 
ſons belonging to the monaſtery of Bury Si. Edmund in the 
county of Suffolk ; that the defendant Evans likewiſe held 
in the ſaid pariſh of St. Mary during the ſaid years ſeveral 
lands called Hood Went, containing about ninety-four acres, 
ard other lands containing about thirty-ſix acres, and other 
lands about nine acres, on which were ariſing yearly great 
quantities of corn, hay, clover ſeed, turnips, and other ſmall 
tithes ; whereby the ſaid aldermen and burgeſſes, or the 
ld Wright, became intitled to demand the ſaid tithes; 
and pray, that the defendant may ſhew cauſe why the de- 
ſendant ſhould not make ſatisfaction for the ſame to the ſaid 
Wright ; the ſaid Aldermen and Burgeſſes conſenting he 
ſhould receive the ſame; and that the plaintiffs may have 
luck relief in the premiſſes as the nature of their caſe in 
tquity and good conſcience doth require. 

To this bill the defendant anſwers, and admits, that he 
bath held the ſeveral lands in the bill during the time charg- 
cd, particularly the ſaid one hundred and cighty-four actes, 
parcel of Eldo Farm, or Od Farm, which was part of the 
polſeſions belonging to the monaſtery of Bury St, Edmund, 
nd the lands called Moa Went, and the ſaid thirty-ſix 
res and ning acres in the pariſh bf St. Mary, and believes 
be ſeveral kinds of tithes and quantities mentioned in the 
ul might be ariſing in the ſaid ſeveral years, but inſiſts, 
tat he hath paid and ſatisfied to the plaintiff J/right for al! 
be lies of corn and grain growing in the ſaid years; but 

; that 
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that no ſmall tithes were ever paid or demanded for the faid 
lands; and doth inſiſt, that as no ſmall tithes, or any ſatis. 
faction or compoſition for the ſame, were ever paid by or 
demanded from the defendant,, or any perſons under whom 


he claims, in reſpe& of the. ſaid lands, or from any other 


owners or occupiers of laxds in the ſaid town of Bury, after 

ſuch length of time and ſo long enjoyment of lands freed and 

diſcharged from ſmall tithes, a legal diſcharge is to be pre- 

ſamed ; and it muſt be neceſſarily intended the ſmall tithes 

by due courſe of law were aliened or releaſed to the owners 

of the ſaid lands by the perſons intiiled to the inheritance of 

the ſaid ſmall tithes, though the conveyance or releaſe, or 

other legal diſcharge be loſt or deſtroyed, eſpecially ſince 

the ſmall tithes in the ſaid pariſh of St. Mary are of equal 

value with the great tithes ariſing there. | 
This cauſe coming on to be heard on Thurſday 17 May | 

1739, the plaintiffs produced the ſaid letters patent b & 12 


Jac. the leaſe and order of council, and by depoſitions of 


Charles Woodward and Francis Wright (all which were read) 
proved that forty or fifty years ſince they held lands for many 


years in Bury, or collected the tithes there, and ſmall tithes ( 
were paid by ſeveral perſons in the ſaid pariſh of St, Mary L 
and St. James; and they had heard their fathers (who held 
land forty years there before their having lands there) and ? 
one Richard Capſy deceaſed, declare ſmall tithes in the faid C 
Par iſn ought to be paid or compounded for. N 
On the part of the defendart it was proved by depoſition 0 
of ſeveral witneſſes, that forty-eiglit or fifty years before they 
gathered corn in the ſaid pariſh, and never knew any ſmall p 
tithes paid or demanded, | In 
Mr. Boo r and Mr. SrAREKTV of counſel with defend- w 
ant, inſiſted, firſt that the bill was nat proper which demancs 70 
ſatisfaction for ſmall tiches to the plair tiff Wright who hn 17 
no leaſe of, or title to them. Sd non allocatur ; tor the plain de 
tiffs ſhew the title of the corporation to great and {mal 
tithes, the leaſe of the great tithes to the plaintiff Wright bi 
and their intention he ſhould have the ſmall tithes ; and thei in 
conclude, that the corporation, or he, ate intitled to ſuc ple 
ſmall tithes ; and then pray that the defendant may ſhev the 
cawſe why he ſhould not make ſatisfaction to him forth ſer 
ſmall tithes ariſing on his lands, the corporation ee 8 
5 , 


he ſhould have them; and they pray general relief 2 
nature of the caſe requires fo that the court may conſiſtent 
with the prayer of the bill direct the defendant to * 
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to the plaintiff Vrigůt for his great tithes not ſatisfied, and 
to account to the corporation for the ſmall tithes which are 
not comprehended in their leaſe to him, and to which- 
therefore the corporation. continues intitled, notwithſtand- 
ing it is prayed that the defendant ſhould ſhew cauſe why 
he ſhould not make ſatisfaction for them to Mrigiit, they 
conſenting he ſhonld have that ſatisfaction. LAY © q 

Then it was inſiſted by the counſel for the defendant, 
that ſince there was no proof of any ſmall tithes being ever 
paid by the defendant, (although it was proved by Richard 
Micklefield that two ſhillings had been demanded per acre 
for the ſmall tithes of the lands he held, part of Edo or Old 
Farm, and he offered eighteen-pence per acre, but after- 
wards he refuſed to pay it;) and that it was proved by ſe- 
veral Witneſles they never knew ſmall tithes paid for, and 
that the ſmall tithes were more in value than the great tithes 647 
in that pariſh ; it was inſiſted, 

That in the caſe of a lay impropriator, the defendant 
might ſay in bar of the demand of tithes, that no tithes had 
erer been paid or demanded for theſe lands. 

It is true in the caſe of a rector or ſpiritual perſon, no 
pne can preſcribe againſt him in a non decimando; but other- 
wiſe jt is in the caſe of a lay impropriator. N 

And the reaſon given in the biſhop of /Finche/ter's, caſe, 
2 Co. 44. (that if ſuch a preſcription ſhould hold in the 
caſe of a ſpiritual perſon, a jury of lay gentlemen would 
not be equal in the trial of ſuch preſcription) fails in the caſe 
of lay impropriators. | : 

And although there was no expreſs determination in the 
point by this court, yet many judges were of that opinion; 
in the caſe of Benſon and Olive in this court, where the bill 
was by a lay impropriator, the chief baron and another ba- 
ron were of that opinion; indeed when it was ſpoken to in 
1727 and 1739, the court was divided in opinion, and ſo no 
decrce was made. | 

In the caſe of Meadly and Tom'ins, Paſch. 7 W. 3, the 
bill was by a leſſee of the dean and Canons of Windſor, and 
in the caſe of Ta/bot ver. Samon, Harding & al” 173%, the 
plaintiff was a leſſee of the biſhop of Lite field and Coventry, 
the court determined not the matter by allowing the pic- 
ſcription alledg<d, becauſe they were in effect eccleſtaftical 
perſons, being leſſees for years to ſuch as were ſpiritual per- 
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conſidered under two heads ; 
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paid by defendant ; one witneſs indeed ſaid he promiſed io 
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And in this caſe, though there was proof of payment of 
ſmell tithes by the inhabitants of St. Mary's, yet none were 


pay for the tithes of clover ſeed, but he might apprehend 
that to be great tithe before the. determination of the court 
in the caſe of Wallis and Pain; and though he once offered 
to pay eighteen-pence in the pound when two ſhillings was 
inſiſted on, upon better thought afterwards he refuſed to 
ay it. | | 

* the court being earneſtly deſired to conſider the caſe, 
ad it being a matter which might frequently come before 
the court, they took time to think of it till next term; and to h 
in Trinity term the Ch. Baron delivered the opinion of the 
court to the effect following. MD | 

The matter for the determination of the court may be Mad 


Firſt, Whether a layman can preſcribe in a non deciman. 
do againſt a lay impropriator. 
Secondly, Whether the defendant hath made out a caſe 
which may intitle him to the benefit of ſuch a preſcription, 
And in both theſe points the opinion of the court was 
for the plaintiff. | | | 
As to the firſt queſtion, they think there is no foundation 
for ſuch a diſtinction, that the defendant may preſcribe a- 
gainſt a lay impropriator any more than againſt an eccleſi- 
aſtical perſon ; which it is admitted he cannot. For, 
Firſt, No ſuch diſtinction appears in any law book what- 
ſoever; the rule is laid down generally, that a layman can- 
not preſcribe in a non d-cimands, but in modo decimando he 
may; this is ſaid by Choke ſo long ago as 8 Edw. 4. 14. 
this is expreſly reſolved in the biſhop of J#inchefter's cale, 
2 Co. 44. 1 Rol. Abr. 653. 
The ſame is agreed in ſeveral other caſes, 1/right ver. 
Gerrard, Hob. 206, Mo 425. 2 Keb. 28, 60. 
And in Slade and Drike, Hob 297. it is largely del- 
canted upon, and agreed by Lord Ch. J. HoparrT to bes 
ſettled principle of law. WEED 
So Sell. de decimis, ch. 13. f. 2 3 vol. f. 1279, who vis 
not thought averſe to the privileges of laymen in the en 
joyment of tithes, aſter an account given of the infeodations 
of tithes to la men, which by the laws of France and Suit 
were ſtill allowed, concludes that infeodations were in 
England as in other ſtates, but of later times none are al- 
lowable, derived from other original than the 3 of " 
get O1ut1005 j 
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ritions; that diſcharge by preſcription of paying no tithes, 

4any thing in lieu of them, by the later. canon law, ſince 

he parochial right eſtabliſhed, is allowed only to ſpiritual 

xerſons, but to no layman, the laity being incapable of 

tithes by pernaney, as alſo of diſcharge by bare preſcrip- 

ton, ſaving in caſes within the ſtatute 31 H. 8. | : 
And the reaſon given in the books way a layman cannot Reaſon why 

preſcribe in a #cn decimando, is, becauſe a layman, ſince 2 

the parochial right eſtabliſhed, is incapable of tithes in per- feribe — <q 

wncy; ſo ſaith lord Coke, 2 Co. 44. as well as Mr. Se/den © non deci- 

gra; and conſequently, as he cannot take a grant of tithes — 


to himſelf unleſs upon a conſideration paid for them, as up- — 67 b. 


by a modus given in lieu and ſatisfaction; ſo he cannot be - 1 con: 
lſcharged from the payment of them; for a real compoſi · 1 Vent. 274. 
ton ſhall not be intended unleſs it be ſhewn. 

t has indeed been objected, that there is no foundation 
for a layman to be excluded from the benefit of ſuch 2 
reeſcription, ſince there is no incapacity in him to take ſuch . 
zerant ; and therefore it is hard that time, which eſtabliſhes 
aright in other caſes, ſhould weaken his right in reſpe& to 
bis diſcharge from the payment of tithes, and conſequently 
te ſhall have no advantage from a real compoſition, unleſs. 
te can produce it, which yet in length of time, may as 
rell as other grants be loſt; and yet in other caſes where 
there has been an immemorial uſage to pay or to be exompt,. 
lomeFrant ſhall be preſumed originally made, to warrant it. 
But this will not appear altogether ſo hard, if it be conſi- 


he Wired, that when the parochial right became eſtabliſhed, 
14. Nd tithes were the fixed and ſettled revenue of ſpiritual 
(ey rrrſons only, a grant of them to any other perſon was void, 


leſs made upon a valuable conſideration, ſo that there 
"is quid pro quo; as was the caſe of a real compoſition or 
wut decimandi ; it was void not from any incapacity in the 
Funtee to take, but from the impropriety of the thing 
varted, which being appropriated to ſpiritual perſons as 
heit proper and peculiar maintenance, could not be given 
02 layman; that this was ſo, appears by an epiſtle of 
Pope Innocent the third, in the body of the canon law, 118. 
+ tit. 30. ca. 29. de dec. where it is ſaid, preceptio decima- 
ſun ad ecclefias parochiales de jure communi pertinet; and 
Lal. peaking of portions of tithes which a parſon might 
describe to have in the pariſh of another, ſaith portrones 
run pervenifſe ad locum reiigioſum de conceſſione laici, Oc. 

N de 


on a real compoſition by parſon, patron and ordinary, or 2 Jon. 369. 
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les 


dlecimas in feudum retinere, non tamen paſt tempus dicti cuil 


deerimas eum animarum periculo detinentes in alios laices i 


. of the canon law in thoſe times, ſhould hold the pernan 


ment of tithes by real compoſition as well as by a mat 
_ why ſhould not he preſcribe to the exemption as well ino 


to great abuſe; and it is not ſo great a hardſhip for a ter 


C- 
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de decimis vel proventibus ques laicus talis habuit ab ech 
alia in feudum ab, antiquo hoc verum he ſi tales portiones dx 
marum ert donate fuerunt ante concilium lateran' celebrat' 
1130, Temp. Alex. 3 Nam ante illud concilium potuerunt li 


And the canon of that council runs, Prohibemus ne lui 


transferre, fpquis vero receperit & eccleſiæ non reddideri 
Chriftiang ſepulturd privetur. Cod. 691. 

Hence it is manifeſt, that it was not thought a laym 
was incapacitated to be the pernor of tithes, from any ine 
pacity in his perſon, but from the nature of the thing gn 
ed; which being eſteemed in thoſe days as the peculizr 
venue of the church, and laymen being under ſo ſeverey 
nalties prohibited te hold 1 it is no wonder the co 
mon law, which in many inſtances admitted the authori 


of them by a layman as unlawful. | 
But fince a layman may claim an exemption from p 


caſe as the other? There is a plain difference; for w 
he prefcribes in modo decimandi, the compenſation. to 
parſon manifeſtly appears in the preſeription, and if no a 
vantage to the parſon appears, the modus is not good; | 
Ma man fhould be allowed to preſcribe in a nan decims 
without ſhewing any conſideration at all, it would be lu 


poraf perſon to keep the inſtrument of his rea} comooſiti 


when he knows it neceſſary he ſhould do fo, as it would t 
miſchievous to the clergy, if that was not requiſite ; ſa 
compefition hy a parſon and à ſucceſſor for ſome jean 
might ſoon give pretence to ſet up a preſcriptive right. Wſ: 
Secondly, Another reaſon, why a layman ſhould not p Gf: 
ſcribe againſt a lay impropriator, any more than again by | 
eccleſiaſtical perſon, is, becauſe a lay impropriator, m iowa 
claim under a ſpir.tual or eccleſiaſtical perſon ; for ent lic 
patentee of the crown, who can lay claim to tithes, M T 
claim it by virtue of the ſtatute 31 H. 8. 13. or other ſta Fn | 
for the diſſolution of religious houſes. . | Gn 
The flatute 31 H. 8. is the firſt act of parliament it 4 
her 


enad ed the king and all perſons who ſhould have any 
nors, land, & c. belonging to the religious houſes, lb 


by diſ o ved, ſhould hold and enjoy the ſame freed nd « 


chary 


gutged from the payment of tithes in as full and mple 


4ſolution. | 
Now it is well known that none of theſe religious perſons 


auld be exempted from the payment of tithes but by his 


mity of poſſeſſion; and every patentee of the crown, that 
x, every lay impropriator, muſt allege a title to the tithes 
ke demands, by grant from the crown of ſome rectory, vi- 


ome religious houſes which came to the crown by that or 
ather ſtatutes ; and therefore, as lord Hobart ſays in Slade 
ud Drake's caſe f. 296. a temporal perſon ſucceeding a 
cou pritual perſon in diſcharge, (and it is. the ſame in the per- 
ception of tithes) it is to be reckoned in a ſpiritual perſon, 
mund not in a temporal; and conſequently a man, who could 
wt preſcribe againſt an eccleſiaſtical perſon, cannot any 
mere preſcribe againſt the patentee who derives his title from 
ud under him, and is in the nature of his repreſentative. 
ino As to authorities in the caſe, it is agreed there has not 
been any determination againſt the plaintiffs ; the caſe of 
% and Oliver was rather in Favour of the plaintiff; for 
though the court was divided upon the circumſtances of that 
tſe about making a decree, or leaving him to law, the 
paintiff brought his action on the ſtatute 2 & 3 Ed. 6. 13. 
wich was tried before the chief juſtice Ray Mo, and re- 
tovered ; and the other two caſes mentioned, Mead!y and 
Jemlins, Paſch. 5 W. 3. and Talbot and Salmon 1736, ſeem 
mthorities for the plaintiff, for there the leſſee of the dean 
nd canons of Windſor, and leſſee of the biſhop of Coventry 
md Litchfield (though laymen) had decrees for their tithes, 
though a conſtant nonpayment was inſiſted on; and what 
dference can there be in the reaſon of the thing between a 
ly leſſee and a lay impropriator, if the preſcription is al- 
wable only, becauſe he is « layman, and not an eccleſi- 
ical perſon ? | 

There are two caſes, of which my brother Parker hathgi- 
Fn himſelf the trouble to get copies, they may be fit to be 
wnlidered on this queſtion. 

The firſt is the caſe of Medly and Talmy, Paſch. ) W. 3. 
Nerein the plaintiff, as leſſee of the rectory of Leominſ/ler 
im” Suſſex, exhibited his bill againſt the defendant for 
Whes of corn and grain growing on his lands in the ſaid 


ih, and ſuggeſting, the defendant pretending his lands 
| were 


manner, as the abbots, & c. had the ſame at the time of the 
nder, the pope's bull, compoſition real, preſcription or 


arzze or other tithes, which were part of the poſſeſſions of 
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were exempted from the payment of tithes, refuſed | 
diſcover how they were ſo diſcharged. The defendant | 
anſwer inſiſts, That his father in the year 1652, purchase 
the lands in defendant's occupation of one William Couper 
of Maidſtans in Kent, which in the purchaſe deeds we; 
mentioned to be free from the payment of tithes, and con 

veyed as ſuch, but the antient deeds are loft or miſlaid, f 

| that he cannot ſet forth by what ways or means they a 

[653] exempt. The cauſe coming to be heard before Chis 

8 Baron Ward, and J. LIr r. Powis then Baron, o 

reading the purchaſe deed 1652, and great debate, 

Court thought not fit to decree for the plaintiff without 

trial, and propoſed an action ſhould be brought on ſtatute 

Fd. 6. which the plaintiff declining, the bill was diſmiſſet 
conſent without cofts. 

It is probable the defendant had a legal exemptio 

which the plaintiff was conſcious of, but thought to tak 

advantage of the loſs of the defendant's deeds, whereby h 

l was diſabled to make it out; but the Court not favouring 

8 | his defign, choſe to difmiſs his bill without coſts, 

C The ſecond caſe brother PARKER hath copied ont, w 
The Mayor, Aldermen and Burgefſes of Warwick againl 
Eneas, Trin. 9 Anne, and heard 5 July 1710. the pla 
riffs ſwed as impropriators of the rectory of St. Mary i 

' Warwick for the tithes of two cloſes called the Upper Fryeri 
the defendant admitted the plaintiffs intitled to all reQeri 

| | vithes in the pariſh} except thoſe two cloſes, which he 1 

_ - fiſts were the ſite of the manſton-houſe of the late difſolve 
6 ſviars preachers in the town of IYarwick, which came i 

e crown by the diſſolution of the ſaid houſe, and wet 

freed ſsom the payment of tithes by virtue of ſome pre 

feription, bull, order or other lawful means, and had eve 
fince been held free from payment of tithes to the reQur « 
vicar ;z, and that the menaſtery being a ſpiritual corporatio 
were capable of being diſcharged by preſcription. Ai 
apon debate the biſl was diſmiſt by the Court, with! 
plaintiffs confent, with moderate coſts. | 

In theſe two caſes it does not indeed appear dire0\ 
whether the deferdants could make out a legal diſcharge 

. not 3 it was probable they could, and the plaintiffs thoug 

N w ſo probable that they cared not to try that point, but cot 

| fented the bills ſhould be diſmifſed ; but they are far ſtet 

3 Hewing the opinion of the Court, that a bare preſcriptic 

cowd be ſet up againſt a lay impropriator any more ths 
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a eccleſiaſtical perſon ; for if ſo, the bills ought to have 
en diſmiſſed with coſts without more atlo, But as where 
eccleſiaſtical perſon ſues, if the defendant has a proba- — _ 
ie ground of diſcharge, it is not proper to decree againſt [654] 
1 without putting it in a way of examination which the 
durt ſeemed willing to do, in theſe caſes; but the reſpec- 
jive plaintiffs doubtful of the iſſue, choſe rather the bills 
Gould be diſmiſſed. | 

But for the clearer illuſtration of this point, it may not be 
improper to confider in what caſes a'defendant may be diſ- 
arged by preſcription, and in what not. | 

Where any man occupies lands which came to the crown 
by the diſſolution of religious houſes by virtue of the ſta- 
me 31 H. 8. 13. or ſtatute 32 H. 8. 24. it is manifeſt he 
may inſiſt on a diſcharge by preſcription ; for ſince the re- 
[pious houſes diſſolved by thoſe-ſtatutes (being eccleſiaſtical 
bodies) were capable of a diſcharge by bull, order or pte- 
ſcription, the patentees of any part of the poſfeſſions be- 
lueing to any of thoſe houſes, are enabled by a ſpecial 
tauſe in the acts to enjoy the ſame acquitted and diſcharg- 
daf the payment of tithes, in as full and ample manner as 
te eccleſiaſtical perſons enjoyed them at the time of diſſo- 


W tion, Kc. | | 16 
ainl And by the ſtatute 2 Ed. 6. 13. no perſon ſhall be com- we 
lane! to pay tithes for any lands, &c. which by the laws preſcribe. 


ry Wd aiutes of the realm, or, by any privilege or preſcrip- : Rol. abr. 
pert ben are not chargeable with the payment of them. <p OY 


Secondly, A ſpiritual perſon, or the King who is perſona 475, 559 
wra, being capable of tithes in pernancy, is capable of 7 
jeſcribing to be diſcharged ,of the payment of tithes. hn hw. 
That a ſpiritual or eccleſiaſtical perſon may ſo preſcribe 1 Leon. 2.48. 
vreſolved in biſhop of Mincheſter's caſe, 2 Co. 44 Cro. El. ovng 4253 
ul. So it is in Richard Biſhop of Lincoln's caſe. Cro. 76551 
An. 216. 1 Rol. 254. Mo. 435, 618. Yelv. 2. Cro. yrs. 


of ( L. 786. Jon. 268, 2 Bl. Com, 

ratio That the King may likewiſe preſcribe in a nn decimando, 2 482, 
ears 22 Aff. 25. 10 H. 7, 18. Mo. 483. Sti. 485. 

h t . Jon. 387, Het. 60. and in many other books. 3 Burr. 

" up know not that it has been allowed in any other * PR 

COL Wes, 64, 36 

ge It was infiſted on in the caſe of Sid»wne and Helmes, Cro. 98 FAY 

our. 412. 1 Jon. 358. 1 Roll. Ab. 654. gd | 

c Plaintiff in prohibition ſurmiſed that the prior of Briſtol; Comy. 


6 ſeiſed in fee of lands in his poſſeſſion, and he and his PE 116. 


Ka ; k ; . . Choc Ki 
tecelſors time out of mind, till the diſſolution of the may a 


prior y ſcrib. 
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priory by ſtatute 2) H. 8. held them diſcharged of the pi 
ment of tithes, and by patent the lands came to Edu 
- Batte!, and to the plaintiff as his leſſee; and it was inſiſteg 
that the prior being capable of tithes and of being diſchary 
ed by preſcription, the plaintiff ought to have the benek 
of the diſcharge ; but by three judges it was reſolved, Tha 
the prior being capable of a diſcharge by privilege as we 
as by grant or compoſition, it. ſhall not be intended to be 
diſcharge by compoſition, but rather by privilege, whic 
vas the general courſe of exemption, which privilege wa 
gone by the diſſolution, and conſequently the plaintiff oug 
to pay tithes ; and a conſultation was awarded. 
And Rolls ſaid it had been ſo reſolved 4 Car. int 
Exchequer, and in another caſe 11 Car. by the fame thr 
judges. | 1 
Cro. Jace. Tbe like reſolution was in the caſe of Wright ver. G 
EA rard, Hob. 306. 1 Jon. 2. where the plaintiff inſiſt 
upon a diſcharge by unity of poſſeſſion of a farm calle 
Downhall and of the rectory impropriate of the ſame pt 
riſh, both which came to the crown by ſtatute 27 H. 
and the plaintiff claimed the farm, as the impropriator d 
the rectory, by grant from the crown; but a conſultati 
was granted, | 
[656}) The like reſolution was in the caſe of Bowles and Ali 
2 Keb. 462, 1 Lev. 185. 1 Sid. 320. 2 Keb. 28, 60, 472. whe 
775. debt was brought on the ſtatute 2 Ed. 6. 13. againſt! 
leſſee of All Souls College, who inſiſted, that the prior 
Abingdon and his predeceſſors held the lands time out « 
mind, diſcharged of tithes till their alienation to the co 
lege of All. Soul; but it was unanimouſly agreed by | 
whole Court, that the college being a temporal corporati 
could not preſcribe in a non decimando. And it was faid 
that caſe, that this point had been reſolved in the caſe 
Sidowne and Holmes held for good law in all the courts 
We = th 5 Sf SI ; 
Theſe are ſo many determinations in the matter in qu 
tion, and much ſtronger than the preſent caſe; and it i 
pears, that no difference was made between a lay = 
priator and a ſpiritual perſon ; for the ground and real 
why ſuch preſcription is not good, is not in reſpect of ! 
perſon againſt whom the preſcription is alledged, but in 
ſpe& of the perſon preſcribing ; becauſe a layman | f 
capable ſo to preſcribe, though an eccleſiaſtical peri 
may. f 


* 


- 
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ned on for the diſcharge of the tithe of hay, corn, &. 


ted auſe it is ſpent for the fodder of their cattle, the main- 
ace of their family, &c. which was always difaflowed, 
dee it amounts to a preſcription in a n decimando. 
E 683. And ſuch modus was diſallowed for the ſame 
" en, as well where Sir H. Waller a lay impropriator li- 


led for the tithes, as where the parſon of the pariſh ſyet 
em; and after argument at bar a conſultation was 


ug „ 47. And many caſes might be cited to the ſame 
ole. 4 5 ; 
A © where the King preſcribes to be diſcharged of the 


ment of tithes (as he may) his patentee being a lay 
ron cannot do ſo; as was reſolved 11 Car. where in a 
pibition the plaintiff declared, that King Ed. 6. was 
ied in fee of the foreſt of Savanach in Com. Wilts, and 


* ity 2cres of wood, parcel of the ſame foreſt, and held 
f bene time out of mind diſcharged of the payment of 
ef hes, and granted them to the duke of Somerſet, and by 


de conveyances the twenty acres of wood came to the 
ntif, whom the defendant ſued for tithes. The defen- 
tt pleaded, the twenty acres were not parcel of the fo- 
and by verdict found they were, But it was reſolved, 
tienee of the King could not have advantage of this 
cription in a non decimando; for a real compoſition or 
r conſideration for ſuch diſcharge ſhall not be intended, 
tout ſhewing it ſpecially, and then the grantee of the 
wn cannot be diſcharged. 1 Rol. Ab. 655. Jon. 387. 


denthe in a nan deci mando, although he claims under the 
pn, which was exempt by prefcription from the pay- 
of tithes, it may be juſtly inferred, that he cannot do 
nany other caſe; and that the law will not allow any 
Non to preſcribe in that manner, unleſs it be a perſon 
Feliaſtical or ſacred, as the king is, who was enabled to 
Uithes in pernancy, or unleſs he be within the ex- 
uon created by the ſtatute 31 H. 8. or 32 H. 8. 


lud upon the pariſh b-ing exempr in this caſe; for the 
er ſays, that no ſmall tithes, or any ſatisfacion or 
Ipolition for the ſame, were ever paid by or demanded 
d the defendant, or any under whom he claims, or from 
aher owners or occupiers of Jands within the town of 
Bury 


ind this is confirmed by all thoſe caſes where a *dux i 


It 13). And in caſe the grantee of the King cannot 


Þ' the words of the anſwer it looks as if ſome ſtreſs ? 


ned, becauſe none can preſcribe in a nen decimands. 2 


TT” IE. ö . = © 
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; A cuſtom Bury St. Edmund ; but the counſel for the defendant did 


den ef inſilt upon this, nor indeed could they with any colour 
tithes can fo ; for beſides, that it appears by the depoſitions in 
_— _ *cauſe, that ſmall tithes had been paid by, ſeveral inhabit 
yaa or there, it was reſolved in the caſe of Hicks and /n 
in pais, T. 6 W. & M. 4 Mo. 336. Carth. 392. Salk. 550. . 
pg. Skin. 560. that a cuſtom to be exempt from the paymen 
gs, BEPY tithes could not be alledged in an hundred, much leis 
241, 142. pariſh ; but it muſt be in a county or in pais, ſuch az 
wo. 423: wild of Kent; and there only for things not due of com 
Mo © 
Ca. B. R. Tight, as for wood, &c. And therefore cuſtom alledget 
111. the hundred of Huntſpil to be free from tithes for the 2 
(658] ment of barren cattle, was after a verdi& for the pla 
_— RJ. which found the cuſtom, held to be a void cuſtom, 2 
12 Mod. Conſultation was awarded, which was a farther authori 
111. confirmation of the general maxim of law, that a layt 
cannot prefcribe in a non decimando. | 
4 Mod. 336, Thirdly, Another reaſon may be given for the diſal 
10 341. ing the defence ſet up for the defendant in the prefentg 
in that the defendant does not alledge any particular gre 
of diſcharge, but only ſaith, That no ſmall tithe: 
ever paid or demanded for his lands ; and therefore 
fuch length of time, and ſo long enjoyment of lands 
from payment of tithes, a legal diſcharge muſt be pre! 
ed, and it muſt neceſſarily be intended the ſmall tithes 
aliened or releaſed to the owners of the land by the pe 
intitled to the inheritance, though the conveyance of 
leaſe or other legal diſcharge be loft or deſtroyed. 
—_ - I agree, that in courts of equity the ſame formal 
AI not required as in pleadings at law, but the ſubſtance o 
i matter alledged for the exemption of the defendant 
1 to be ſhewn with ſo much certainty at leaſt, as the 
may ſee what is inſiſted on, and direct the ſame to be 
or examined. In caſe a preſcription is relied upon, i 
| | fendant ought to alledge the preſcription in ſuch a ma 
as that it may be tried. In this caſe the defendant 
not ſo much as ſay, he is excuſed by preſcription, he 
indeed no ſmall tithes were ever paid or demanded, \ 
may be evidence of a preſcription z but in all caſes 
4 a preſcriptive right is inſiſted on, that is the matter 
- muſt be tried; and can the Court direct a trial of . 
not alledged, or where that only is alledged, that m 
ſome proof of it, or whence it may be inferred? * 


Jeſs, whether any legal diſcharge gencrally, ot wbt 
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my conveyance, releaſe or other legal diſcharge ; an 
fie muſt be upon a ſingle point, not a matter compli- 
ated, confuſed or multifarious. Co. Lit. 303. 

In the caſe of Priddie and Nipper, 11 Co. g. where the 

. . Ns 320. P. 4. 

aſtead of the unity of poſſeſſion, which was the ground 660 
if any) the plaintiff had to excuſe himſclt from the pay- 58. 
went of tithes, it was held to be ill; for he ought to have 25 
merſed the unity, ratione, c. as he was diſcharged,- and 3 
unſequently his plea was inſufficient. | | R 
In Slade and Dick's caſe, Hob. 204. it is ſaid that the 1 Leon. 333. 
fſcharge of tithes being againſt common right, he muſt 40 mh 
Jad it with its ground ard reaſon ſpecially; it is true a 7 25 
nitua! perſon being capable of a diſcharge bv preſcription, Mor 530, 
wht alledge the preſcription generally, without aſſigning 
mr reaſon for ſuch diſcharge ; but here is no preſcription Dr 
iretly inſiſted on, which could be ſent a trial 0 Jude & 
Many caſes might be c te! to ſh-w the imprapriety of 7 
nt ch peadings, but it is lets needfu], ſince the matter, if, Roll. rep. 
had been more properly inſiſted on, had been inſufficient. 2:0 
The ſecond queſtion, whether by any thing elſe appear — 2 
z in the caſe, the defendant may excuſe himſelf from the 648. 
ment of tithes; for it was urged, that there being an 
ty of poſſeſſion in the abbot who had the tectory Edo 
min fee, and conſequently the defendant ought not to be 
tarced for the Tmall tithes of 184 acres, part of that 
; but how does this unity of poſſt ſion appear? All 
* proof offered for it is, that the plaintiff makes title to 
r rectory and vicarage of St. Mary, and of all tithes 


e i n, mixt, and minute, monaſterio de Bury St. Edmund 


8 ownl. 


nt pr ſþeHan' ; and that by a roll out of the augmentation 
he Ne, it 1s ſaid that 4 Nov. 31 H. 8. the abbot and con- 
* it of Bury ſurrendered to the King the monaſtery and 
N | 


uch of Bury, and all manors, meſſuages, lands, tithes, 
Kories, vicarages, &c. belonging to the ſaid monaſtery. 


dam it 10 July 37 H. 8. the duke of Nerfo/k accounted to 
1, he crown for the manor of Od Haw, Tice and Ruſtham, 
of the poſſe ſſions of the monaſtery of Bury St. Edmund, 
ſes 


red to the King, and by him granted to the duke of 
ſalty at 211. 178. 4d. per ann. | 
Now it does not appear that Eldo Farm was part of the 
wr of 0/4 Hau, nor is it ſo much as averted by the an- [660] 
a there is nothing to induce a probability of it, but an 
ration that Eldo may be a corruption of O. Haw, 
| | | 0 | which | 


&erdant in prohibition traverſed the preſcription alledged, 2 Roll. abr. 
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which is a thing merely imaginary and deſtitute of all proof, 
but admitting it really was, not only that ought to have been 
* expreſly alledged in the anſwer, but it ought likewiſe to 
have been ſhewn that the abbot and convent had been ſeif. 
ed of the reQory and lands ſimul et ſemel time out of mind, 
and continued ſo ſeifed till the time of the diſſolution ; for 
according to Priddle and Napper's caſe, 11 Co. 14. b. every 
unity that amounts to a diſcharge from payment of tithes 
by virtue of the ſtatute 31 H. 8. ought to have four qua 
lities. It onght to be rightful, and not commence by 
wrong. 2. It ought to be equal, that is, the abbot and co 
vent ought to be ſeiſed of the rectory and land both in fee 
3. It ought to be perpetual, having continuance time ou 
of mind. 4. It ought to be conſtantly free from payment 
for if the tenants for years or will under the abbot and con 

vent ever uſed to pay tithes, the unity will not avail. 
Cre. Jags And Lord HoparT adds a fifth quality; jt mu 
_ 607. have conſtant continuance in the ſame body, elſe it is 0 
1 Jon, 2: no force. Wright and Gerrard, Hob. 306, 310, 311. 
— e. And the ſame qualifications have been agreed and cor 
Hb 311» firmed by many ſubſequent reſolutions and authorities. 
Digg. Par- Now if the defendant had by his anſwer inſiſted, thy 
3 woe there had been ſuch an unity of poſſeſſion in the abbot « 
Glee.” ' convent of the rectory or vicarage of St. Mary and of Ei 
454. Farm, the plaintiff might have been able to prove that 
do and Old Haw were not the ſame eſtate; that Elds Fur 
was never in the abbey and convent; nor does the defe 
dant inſiſt or make out, that he derives his title to th 
farm under the duke of Norfo/k ; that the rectory was af 
propriate within time of memory; that the leſſees pa 
2828 tithes, or that the eſtate was in leaſe at the time of the d 
332, ſolution : in which caſes theſe lands would not be diſcharge 
Sav. 62. by the ſtatute. Vide Cro. Eliz. 584. Mo. 528. 2 bi 

(661] 65, 66. Jon. 412. | 

nem 42% And for theſe reaſons, the Court decreed the defend 
oy to account for the ſeveral matters prayed by the bill, 


Caſe 271 Jones & ux' verſus Meredith & al' In Scacc. 


ns IN term Geo. 2. Complainants exbibit ne! 
kin, when their bill, ſetting forth that Giles Meredith died ſeiſed 
aided in a certain lands above 100l. per ann. in Com. Monmouth, lea 


court of e-; y 1 dauohi Her a 
— iſſue only one ſon Giles Meredith, and three * | 
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(uthtrine, Cicely, and Mary ſince married to William Wat- 
hu, who are the defendants; and the plaintiff having mar- 
ried Mary the only ſiſter, and who on failure of iſſue of 
the ſaid Giles Meredith the father, is his heir at law; that 
Giles the ſon entered and died ſeiſed Oct. 1736; that his 
ſlters Catherine, Cicely and Mary were educated in the Po- 
ſh religion, whereby the plaintiff Mary, their aunt, be- 
ns the next proteſtant kin, is entitled to enjoy the rents and 
ofits of the ſuit by virtue of the ſtatute, until the de- 


h tacants take the oaths and conform. 
0 That the plaintiff hereon brought an ejeAment in C. B. 
coo in Hill. term laſt ; but Roberts another defendant cauſed 


limſelf to be added a defendant in the ſaid eſtate, and in- 
ſiſted on a mortgage of the ſaid eſtate, made to him by the 
her defendants for a term of years for ſecurity of 4ool. 

Therefore the bill prays a diſcovery whether Giles Me- 
rdith, the father and ſon, did not die ſeiſed, and v hen; 
hat Reberts may diſcover whether Catherine, Cicely and 
ery were not educated in the popiſh religion, and now 
jole's it; and whether not of the age of 18 years and fix 
porths at the death of Giles the fon, or of what age; and 
ether they have not refuſed or declined the ſaid oaths, 
nd are thereby incapacitated to hold the ſaid eſtate 3 whe- 
ber plaintiff Mary is not next proteſtant kin, and what in- 
mbrance he has; and that plaintiff's may redeem, &c. 
kt at the beginning of the prayer it aſks, that all the 
pfederates may anſwer the premiſſes (which compre- 
nds all repeated in the praying part) as fully as if re- 
ated and interrogated. | | 


a5 af | 
s pt latherine and Cicely the two unmarried defendants, as to 
he RP" part of the bill as prays to be let into the poſſeſſion of 
are” thirds of the eſtate, or that plaintiffs may redeem, or 


kt Other relief, demur. As to ſuch part as prays theſe 
endants ſhould diſcover whether the ſaid N 
e educated in the popiſh religion, or now profeſs the 
de, or at death of Giles Meredith the ſon, were 18 years 
we and ſix months, or of what age, or whether they 
refuſed or declined the oaths in ſtatute 11 & 12 W. 3. 
thereby incurred the incapacities of that act, and whe- 
r plaintiff Mary is not their next of kin, hey plead the 


chibi & 12 W. 3. and as to the reſt of the bill they 
eiſed er | | 
ende defendants Watkins and his wife put in the like de- 


hs, | er and plea, 


Oo2 ſt 


[66a] 
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aſſignee, or ſome incumbrancer that has a lien upon the el 


Vent. 182 
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It was inſiſted on by Mr. TVilbraham and Mr. Murry for 
the defendants, that the demurrer and pleas of all the de. 
fendants were good and ought to be allowed. 

Firſt, As to the demurrer by Catherine and Cicely Me. 
redith, the unmarried ſiſters of Giles Meredith the ſon, it 
was urged, that this was a caſe wherein equity would not 
interpoſe ; that by theftatute 11 & 12 W. 3, 4. incaſe 
perſon educated in the popiſtt religion do not take the oaths 
and ſubſcribe the declaration mentioned in the ad, hei 
diſabſed to inherit or take any lands; and the next proteſ. 
tant of kin may hold and enjoy them, without account for 
the profits, till he does take the oaths and ſubſcribe ſuch 
declaration; ſo that a ſevere penalty is put upon the party, 
the forfeiture of all his lands; and it is not unuſual for 1 
court of equity to aid a penal law, or inforce it, or carry it 
further than the law will carry it ; if the plaintiffs har 
right to the land, but if they have no title at law, thi 
Court will not give them one; it is more properly the bu 
ſineſs of a court of equity to relieve againft a penalty tha 
to aſſiſt the recovery of it. 

Secondly, The bill prays that the plaintiffs may redeen 
the mortgage, but they are not entitled to redemption 
none can redeem but the mortgagor himſelf, his heir « 


tate. A man makes a bond to B. for money lent, and die 
and his heir aſſigns the equity. of redemption, B. cannd 
redeem till he has obtained judgment upon the bond again 
the heir. Eq. Abr. 315. d | 
Thirdly, None can redeem but he that has a right to 188 mu 
eſtate in the land; but the plaintiff has not the eſtate 
the land, that ſtil] remains in the defendants ; all that i 
plaintiff can pretend to, is a perception of the profits « 
ring the incapacity, which is a meer chattel intereſt, whi 
1 no right to the land itſelf; and indeed the defend to it 
ave the right of redemption in them. In the caſe 
Lomax and Bird; 1 Vern. 182. where the heir general de 
the mortgagor preferred a bill to redeem, the Cefendant BN vou! 
his anſwer ſet Preh a deed of intail, whereby the eſtate i 
intailed to another; the plaintiff offered to redeem at 
peri}, but the Court would not permit it, unleſs he e 
ſhew the intail was docked, 7 1 
Fourthly, It would introduce great inconveniencies i 
plaintiff ſhould be allowed to redeem, for the eſtate we 
become irredeemable ; for the plaintiff ſtanding in the Þ 


cauſ 
make 
pon 
Other 
bad, 
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of the mortgagor, if he be capable to redeem, and hav- 
ing the mortgage afſigned to him, the ſame perſon would 
be both mortgagor and mortgagee, and he could not re- 
deem himſelf. ; 
Beſides, the proteſtant kin would be anſwerable for waſte, 
but as mortgagee he could not be ſued for waſte j and who 
ſhall pay the intereſt ? Shall the plaintiffs have the rents 
and profits, and let the intereſt run in arrear ? * 
As tothe plea it was inſiſted, that the defendants were [664] 
not obliged to diſcover what might ſubjeQ them to a penal- 
tr; for when a bill prays a diſcovery of what might be 
dangerous to the party diſcovering, he may take either 
method, to.demur or to plead to that part of the bill ; in 
this caſe the defendants have pleaded the ſtatute 11 & 12 
W. 3. 4. to ſhew nothing is denied to be anſwered by the | 
defendants, but what would endanger their incurring the 4 
penalties inflicted by that act. | 
In caſe a bill be for diſcovery, if defendant has ſet forth [ 
his great tithes purſuant to the ſtatute 2 & 3 Ed. 6. 13. 1 
which ſubjects him to the forfeiture of the treble value, in 
caſe he hath not done ſo, the defendant is not obliged to 
anſwer, unleſs the plaintiff waives the penalty, and agrees r 
o accept the ſingle value only ü 11 
And there in the caſe of The Attorney General ver. Mica, 5 Lan 1 
vhere a bill was to diſcover, whether the defendant did not' i Ed. abr. 
conceal the cuſtoms and exciſe upon 260 caſks of currans 75: 
imported, and had endeavoured to corrupt the cuſtom-houſe asg. 37. 
oficers by promiſing 40l. reward to conceal it, on de- 
murrer by the defendant the Court inclined to think he 
ſhould not be compelled. to make a diſcovery, unleſs the 
Attorney General waived the proceeding for all forfeitures. 
Hard. 201. | a 
On a bill to diſcover what waſte he had done, demurrer 2Fq cal. : b. 
bit was allowed. 11 Car. Attorney General ver. Vincent. 37% © 9: 
i 2 zunb. 192, 
o on a bill to diſcover marriage, where a deviſe was to x xq cal. 
the deſendant durante viduitate, which by her marriage ab 40 . 4 
would be loſt, the defendant demurred, and the demurrer 77: © . 
vis allowed. Monins and Monins, 2 Cha. R. 68. : 
In many caſes, acts of parliament have by particular 
Cauſes provided, That the defendants might be put to 
Make diſcovery of matters in which they are concerned, 
yon their oaths, which ſeems to admit they would not 
terwiſe be liable to make ſuch diſcovery ; for if they [653] 


lad, there had been no need of ſuch proviſion; as by ſta— 
tule 


5 
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tute 12 Anne 14. f. 5. it is enacted, that on a guare inpedit 
brought by the univerſity for benefice of any popiſh recy- | 
ſant, the court may examine patron or clerk concerning the | 
right of preſentment in open court, or by commiſſion or | 
. affidavit, in order to diſcover any ſecret truſt, fraud ot | 
practice relating to ſuch preſentation. 
Alk. $26, So by ſtat. 1 Geo. 55. 1. which obliges papiſts to regiſter 
2 Eq. cal, their eſtates, it is enated, That perſons ſuing for penalty 
abr. 75. may by bill in Chancery demand a diſcovery, to which no ; 
cy = **: plea or demurrer ſhall be allowed. 
And Trin. 1737 at ſittings in Chancery after term, [nt, 
Smith and Read, it was determined by Lord HarDwick 
Chancellor, That the defendant was not obliged to dif. 
cover by anſwer whether he be a papiſt, or not; in that 
- eaſe, on marriage of Mrs. Pain, with Mr. Smith, a ſettle- | 
ment was made to the uſe of huſband and wife for their g 
lives, and after to the firſt and other ſons of that marriage WW .. 
in tail; remainder to Mrs. Pain in fee, who deviſed it to 1 
the defendant; and the bill was to diſcover if the deviſor 4 
was not a papiſt, in which caſe the deviſe would be void; ; 
and on plea io this bill, Lord Chancellor held, that defen- 
dant was not obliged to anſwer ; which is an author“ in 
point; for that was rather ſtronger, it being inſiſted the 
defendant was not required to anſwer with reſpect to him- 
ſelf, but only in reſpe& to the perſon under whom he claim- 
ed; but it was inſiſted it was a penal law, and the anſwer 
would ſubjeC the party to the penalty. | 
As to the caſe, with reſpect to Jones againſt Wathine 
and his wife, there is more ground for the allowance of the 
demurrer as well as the plea, the plea ſtands upon the ſame 
foot with the former ; but as to the demurrer, beſides what 
was alledged for the ſupport of the former demurrer, it 
was inſiſted, that here was no colour for the bill againſt 
Watkins and his wife, ſince here was no title made for the 
plaintiff to demand the poſſeſſion, or the rents and profits 
[666] of that ſhare or property of this eſtate that belonged to the 
wife of William Watkins, who is not-alledged to be educated 
in, or to profeſs the popiſh religion, and conſequently mu 
be intended to be a proteſtant. 
And if the ſaid William Watkins be a proteſtant then the 
queſtion will be, Whether if a papiſt ſeiſed of an eſtate 
fee of lands and tenements marry a proteſtant, the next 0 
kin to the wife can take the poſſeſſion of the eſtate out of 
the hands of the proteſtant huſband ; for by the * 
a 
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nd 12 W. 3. the papiſt is diſabled in reſpe& of himſelf 


edit only; but when a papiſt marries, the huſband becomes | 

2 ſeiſed in right of his wife, and conſequently the eſtate is _ 

the reſted wholly in him, and he has done nothing to forfeit it; 

"0 refides, the huſband may be ſaid to be next of kin to his 1 

| or viſe, there is an alliance and affinity betwixt them; and 1 

| the next of kin, within the meaving of this law, is not the ._ 

lter g dert of blood or the next in courſe of deſcent, and there- EY 

alty fore the father may take before the uncle, and the brother of 1 

08 the half blood before the ſiſter of the whole, Co. Lit. iÞ 
B.ſides, the intention of the act to prevent the growth _ 1 

* ef popery, ts as well anſwered by the papiſt marrying a Fr 


rroteſtant, as by ſelling the eſtate. to a proteſtant, for ſuch | 8; 

marriage may be a means of bringing over the family to 1 

the proteſtant religion. | '8 
In anſwer, it was urged by Mr. Bo Nn RY and Mr. 2 

Boorte, that if the demurrer in this caſe was allowed, 

tbe act of parliament would be eluded, for every papiſt 

would mortgage his eſtate, and the proteſtant kin would be 


for BY ed without remedy, | 

a The demurrer is to the whole relief prayed, and ſurely 
en-W de next of kin may redeem; he is a kind of purchaſer un- 
u (cr the act, and ſtands in the place of the heir; and tho? 


tis faid to be a penalty, but to be reſieved againſt a fraud 667 
n ſetting up this mortgage. Mod. Ca. in Law and Equity , EG. cat. 


"" 1:6. Vinter and Birmingham, bill by next proteſtant kin ab. 624. «. 4 
eig to account for the rents and profits was allowed. | ” 
As to the plea, that is ill; for the bill does not pray they 
a I diſcover, whether papiſts or not, but that the other 
de ifendant Roberts ſhould do ſo; beſides it goes to the diſ- 
meg corery which ſurely they may be aſked. 62h 
hat As to the demurrer by Watkins and his wife, her diſabili- 
He y is not removed by her marriage, nor is the huſband ſole 
nl ſeiſed; the pleading is, the huſband ard wife are ſeiſed in 
he nght of the wife | beſides the demurrer confeſſes all al- 
fi :dzcd by the bill, and goes to the whole relief, which is 
be proper to be determined on a demurrer. 
7 This matter ariſing upon a new law, the Court took 
p me to conſider it, and in Mich. Term. Sat, —Nov, 
biron ThomysoON being dead, the other three barons a- 
5 Feed in opinion, That the demurrer by the defendant Ve- 
10 h ought to be over fuled ; and at. the defire of the 
| ers, I delivered the opinion of the Court to this effect. - 


"That 


fendants that the demurrer being intire, if it be faulty in 


[668] 


The bill ſuggeſts that the plaintiffs have brought an ejed. 


made bong fide, that on payment of what is due they may 
be admitted to redeem, 
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That the demurrer is bad, as to ſuch part of the bill a 
ſeeks to be left into poſſeſſion of two thirds of the eſtate in 
the bill, to be permitted to have and enjoy, and be quieted 
in the poſſeſſion thereof by the injunction of the Court, 
or ſcek to redeem the morigage mentioned, or any other 
relief. Nov it is plain, and agreed by the counſel for de- 


any part, it ought to be over ruled. 

It is ſo at law; if the defendant demur to the whole de. 
claration, or the plaintiff io an avowrv in replication for 
rent, of which part appears not yet due, the plaintiff or 
avowant ſhall have judgment to recover tor ſuch part as is 
well demanded, or appears to be due. 1 Sand. 286, Re- 
ſolved'2 Sand. 379, 3*0. | 

Ir is the ſame 1n equity, and the reaſon is obvious ; for 
the demurrer is a ſtop to the plaintiff's demand of ere 
thing to which it extends; but it would be unreaſonable to 
ref e the aid he is in conſcience intitled to, becauſe he aſks 
ſomethin, more. | 

Pei proper for the plaintiff to pray the Court 
ſhould let into the poſſeſſion of the eſtate, for that he 
muit recover at law ; hut there are other things wherein the 
Plaintiffs may be proper to aſk the affiſtance of the Court, 


ment; but the defendants, by making a mortgage to Rs. 
berts and making him a defendant, render it impoſſible for 
them to recover at law; and pray it may be ſet aſide, or it 


In reſpe& to which the Court may probably give relief, 
but the demurrer is againſt all relief. 

Bnt it is objected, that in caſe the plaintiffs as the next 
proteſtant kin may have the rents and profits by virtue of 
the ſtatute 11 & 12 W. 3. yet they have only the bare pet. 
ception of the profits, and no eſtate in them, for the legal 
eſtate remains in the popiſh heir, who, may ſell, deviſe or 
tranſmit it to his poſterity, and conſequently the proteſtant 
kin can have no title io redeem, 

It is true, the words of the ſtatute being, That cvery 
ſuch perſon educated in the popiſh religion or proſeſſing it, 
mall in reſpect of himſelf only, and not in reſpect of hi 
heirs or poſterity be diſabled to take, &c. the ſeiſin of the 
eſtate has been conſtrued to remain ſtill in him; for othet- 


wiſe it would be difficult to ſay how his heir could wy 
eſtate 
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ute conſiſtently with the known rules of law. So it was Jenk. 297 
dead in Tredway's caſe Hob. 73. Ley 59. upon the ſtatute 10 Mod. 
ac. 1. which is penned in the ſame manner; and there- 55 1289 5 
bre papiſt tenant in tail may make a tenant to the præcipe, 2 Bro. P. 
and (offer a common recovery; as was reſolved T hornby C. 103. 
od Fleetwword, 12 Anne, and in Lord Derwentwater's caſe 8 
(Geo. 1. So he may deviſe the eſtate to a proteſtant. 1669 
volved in C. B. 1,738. Mallom and Bringloe; Marribed 
d Dorrell, H. 8 Geo. 2. in B. R. 2 Eq. Caf. ab. 621. c. 
18, 9. Matlem v. Bingloe & ux. Com. 570. 2 Eq. 
if. ab. 626. c. 26. | | | | 
But yet the next proteſtant kin after entry has an eſtate 
rd intereſt, which enables him not only to receive the rents 
id profits, but likewiſe to leaſe the lands during his title, 
herwiſe he could not maintain an ejectment; and if he 
bas ſuch an intereſt. that he may leaſe, ſurely he may like- 

ſe redeem a former mortgage, as well as ſeſſee for years 
nay do ſo. A copyholder is not ſeiſed of the eſtate, the 

din of the freehold remains in the lord of the manor ; 
get as a copy holder may make a leaſe whereon an ejeaAment 
4; maintainable, 4 Co. 26, ſo he may redeem a mortgage 
made of the copyhold eſtate. | 

Tenant by ſtatute-ſtaple, ſtatute-merchant or elegit, has 
but a chattel intereſt gquouſque debit” levat' fuerit, yet daily 
Irerience ſhews he is admitted to redeem. 
It is ſaid indeed, a proteſtant kin is a mere Pernor of the Dyer 295, 
profits, and therefore cannot redeem ; but why? No au- . 70. 
Ibority is cited for it. In Chudleig/'s caſe, 1 Co. 123. it is Jenk. 258. 
Lud, that a Pernor of the profits is in nature of a ce/fui que! Ad. 30g. 
e at common law; but none k believe will deny, but that 
ui gue uſe might exhibit a bill in equity to have the truſt 
necuted, and to redeem a mortgage made by the truſtees 
ith his aſſent, Bro. Conſcience. 


2 It was urged further, that none can redeem but he who is 
coal Wer, aflignee or Incumbrancer ; and this is the general de- 
pon of thoſe who are intitled to an equity of re- 
tant ecm ption. | | 


But it is ſure, there is no neceſſity a man ſhould com&in 

a valuable conſideration in order to intitle him to re- 

: 1, "pion ; for a perſon who claims by a voluntary ſetile- 
bogen may redeem. Eq. Abr. 315. And ſv it was reſolv- 

the Ca, Ch. 50. 

het- ll a man make a voluntary conveyance, and after mort- [5750] 
de, theuvh ſuch mortgage may avoid the conveyance as 

{ts | fraudulent 


1671) 
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ſraudulent to him, yet it ſuffices to paſs the equity of ic 
demption. | 
Ii. bed generally, he that redeems muſt be the mort 
gagor, or ſomebody that claims under him; but It is nc 
requiſite he claims by expreſs aſſignment from him, T 
nant in dower or by the curteſy may redeem, whoſe eſtat 
is created by the law; and he, who has an eſtate or interef 
given by act of parliament, has as nuich reaſon to hart 
this benefit as he that comes in by the act of the pary 
Every one is party to an att of parliament ; and ther 
ſeems to be no reaſon why the perſon intitled by virtue 0 
an act of parliament, ſhould not have equal advantage in 
court of equity with the affignee of the party. The aſſg 
nee of commiſſioners of bankrupts may redeem as well a 
the bankrupt himſelf. Dub. Ca. Ch. 71. Adm. 3 Vern, 
The only ground for redemption ſeems to be the havin 
an intereſt in or lien upon the land; he that has ſuch intel] 
reſt or lien may redeem, he that has none cannot, 
And therefore if a man makes a bond, wherein he bind 
himſelf and his heirs, and after mortgages his land, th 
obligee by judgment cannot redeem. But if he obta 
judgment againſt the heir of the obligor, although the he 
had before aſſigned his equity of redemption, the obligee 
who gains thereby a lien upon the eftate of the oblige 
againſt his conſent, (for judicium redditur in invitum, an 
ſolely by the operation and act of law, is intitled to redeem 
Bateman and Bateman, Eq. Abr. 315. mw 
Nay, if he gains but an equitable lien upon the land, 
is ſufficient ; and therefore if a man article on his marriag 
to make a marriage ſettlement, and after mortgage en 
eſtate to one who had no notice of the articles, the wil; 1; 
ſhall redeem ; for the articles for a purchaſe are confidert 
in equity as a purchaſe, 2 Vent. 343. 1 
So if a man agrees at his“ marriage to leave his vii 
worth 1000l. and it being left to the parſon of the pariſh 
draw the agreement, who takes a bond for the paymem u 
the money, and then the obligor dies, leaving his ef 
freehold and copyhold in mortgage; the wife, having 
equity upon the land by virtue of the agreement en maten 
riage, was allowed to redeem, Aon and Pierce. 2 Ven 


| 480. L an; 


But againſt the plaintiffs having the libetty of redem 
tion it was further argued, that a court of Equity ovghtn 


to aid or aſſiſt the execution of a penal law; 2nd it We... 
. cel 
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certain, that it is not in the power of a court of equity to 
atend a penal law beyond what the law itſelf imports, or 
de Courts of law will extend it; nor is it proper for a 
court for to aſſiſt the recovery of a penalty or a forfeiture, 
when he may proceed at law to recover it; therefore there 
« no reaſon to apprehend, that the Court will in this caſe 
put the plaintiffs into poſſeſſion, if the law will not do it, 
i give them any advantage beyond what the law intended 


e, which renders their proceeding at law impracticable, 
x may be fit for a court of equity ſo far to interpoſe, as 
v prevent the unfair meaſures which are deſigned to elude 


the benefit of the law. 


t diſcover the wrong he has done, which may ſubject him 
pa penalty, or conſtrue that to be waſte which the law 
vill not call ſo ; but will ſtay his going on in the deſtruction 
te is making, till it be ſeen whether he has any right to do 
þ or not. It is ſaid Eq. Abr. 131. 2 Vol. 590. that if a 
nſtee, by fraud and combination with ceſtui que truſt, en- 
favour to evade a penal law, under pretence that equity 
bould not aſſiſt a penalty or forfeiture, Chancery will aid, 
d not ſuffer its own maxims to be made uſe of to elude 
beneficial law. 5 | 

It was ſaid, that if the mortgage was without any real 
nſideration, it would be a truſt for the papiſt, and conſe- 
ently void at law; but I doubt that it is not ſo; for by 
hat has been ſaid it appears, that a papiſt has ſuch an 
tein him that he may alien and demiſe, and conſe- 
ently the eſtate granted to Roberts would paſs an intereſt 
d him, though made without a valuable conſideration, 
bich would be a title prior to the demiſe by the leſſor of 
plaintiff in ejectment. | 

As to the inconveniencies that may enſue from the plain- 
i being allowed to redeem, I ſee no greater than what 
ky be ſuppoſed in a redemption by a dowreſs, or other 
ſn who has but a particular eſtate or intereſt, It may 
laid, he is mortgagor and mortgagee, if he take the 
Menment of the mortgage to himſelf; and as for his being 
uniſhable for waſte, he is liable to anſwer treble damages 
in voluntary waſte in an action of debt. | 

In ſhort the plaintiffs may have many occaſions for the 
Hof 2 Court of equity; and therefore ſince the demurrer 


Feral to all relief, fince ſuch a practice of ſetting up a 
| mortgage 


dem. But if the defendants by contrivance ſet up a mort- 


If a lefſee commit waſte, the Court will not oblige him 


[672] | 
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mortgage to prevent the proteſtant kin from recoyerin 

if he can have no relief, would intirely defeat the deſig 

of the act, we are of opinion the demurrer ought to 
over- ruled.“ 
As to the plea, we all agree that it ought to be allowed 

for the diſcovery, to which this plea is pleaded, tends d 

realy to make the defendants accuſe themſelves of thy 
offences which might ſubje& them to the penalties and it 

capacities of the act. It is the excellent temper of th 

Engliſb law, that nobody is compelled to accuſe himlelf 

nemo tenetur ſeipſum accuſare. | 

This has been determined not only in courts of law ar 
equity, but in parliament. | 
1673] It is true, that by a conſtitution of Cardinal Ot, 
Pope's legate 21 H. 3. it was ordered, quad jurament « 
lumniæ in cauſis eccleſiaſt & civilib* de veritate dicendi | 
Hiritualib' quo veritas facilius aperiatur, præſtari arhet i 
ertero in regno Ang! Cunſ in contrarium non obſtante, Bi 
' this was allowed only in cauſes matrimonial and teſtames 
| tary. 2 Inſt. 657. And by ſtatute 13 Car. 2. 12. Noe 
cleſiaſtical judge can tender oath whereby any perſon m. 
be charged to accuſe himſelf, or ſubje& himſelf to cenſu 
or pumſhmeiit, &c. b 
r Alk. 626. But the caſe of Read and Smith is a direct determinaii 
4 Eq. ab. in point; or this is rather a ſtronger eaſe, where the deſe 
'F 16% © 25“ dants are aſked as to their own education in the popiſh r 
l | > 7" ligion ; there they were interrogated only as to the perl 
| under whom the defendants claimed. | 
1 What was ſaid, that Reberts is aſked whether they we 
l not brought up in the popiſh religion, is a mere evaſio 
for though Roberts the other defendant is aſked theſe que 
tions, yet all the defendants are charged with being ſo ec 
4 cated, and all deſired to anſwer the matter as fully as if tl 
ſame were particularly repeated and interrogated, 

It was ſaid the defendants might be aſked whit age thi 
were of ; but the charge is, that they were of the age 
18 ir and ſix months, whereby they were incapacital 
to hold the eſtate; ſo that the inquiry about their age, 
only with deſign to ſubject them to that incapacity ; andi 
plea is worded with like caution. : 

As to the demurer and plea of JYatkins and his wife, 
ſame ſtand upon ſomewhat a different foot; it is not chal 
ed by the bill, that Yatkins the huſband was a papilt, © 
conſequently it muſt be intended, that he is a proteſlanl 
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r every one muſt be preſumed to be of the eſtabliſhed 

eligion till the contrary appears; then the queſtion will 

„ Whether, if a papiſt marry an huſband who is a pro- 

fant, the next of kin, that is a proteſtant, to her before [674] 

\ marriage ſhall take the rents and profits of her eſtate | | 
um the huſband during coverture ? | : = 
The ſtatute ſaith, That the perſon educated in the po- : = 

i religion ſhall be diſabled to take and hold any lands, | ; 

ic, but the huſband is not ſo educated, and conſequently | 

dot diſabled to take and hold them, as by the law he is in- | x 
itled to do. | | 

It was rightly obſerved, that the pleading is, That the 

iband and wife are ſeiſed in right of the z whence 

{was inferred, that both being ſeiſed, the proteſtant kin 

xi be intitled to have and enjoy the lands the wife is ſtill | 4 

iſed of after her marriage. | | 
But that inference is not to be drawn from the form of 

leading; for it is true, that the wife has a joint ſeiſin with 

the huſband of the freehold and inheritance, which the huſ- 

und therefore cannot diſpoſe of without her; but the huſ- | 

hand alone has the title to the rents and profits, and may | | | 

liſpoſe of the poſſeſſion during the coverture without the > 

vie, A writ of enquiry ſur diſſeiſin was brought againſt 

luſdand and wife, who pleaded non-tenure ; the demandant 

replied, that A. was ſeiſed till diſſeiſed by huſband and 

wiſe, who made a feoffment to perſons unknown, but the 

lulband and wife continued to receive the profits; but the 

replication was diſallowed, for the pernancy of the profits 

teing but a chattel could be only in the huſband. Bro. 

Profits 15. 

lt a feme leaſes dum ſola and marries, and the leſſee pays Palm. 206. 

bis rent to the wife, though no notice of marriage alledg- Cro. Jac. 


ech the payment js ill; and the huſband had judgment in in. Be- 
(bt for the rent. Pal. 210. Tracy and Dutton. Ioe, 93. 


do the huſband may ſue alone for rent, for not repairing, 
&c. or other profits or benefits to the eſtate of the wife; 
ad though he may, he need not join his wife. Cro Car. 


Now here the Pernors of the profits demand the rents and . 
frofits from the huſband who is legal pernor of them, and. (675] | 
lie deſign of the act ſeems as well anſwered by the huſ- 

und's taking them as any other. | 

But the Court need not give any poſitive opinion on this 

pant, becauſe the demurrer being genetal as to all relief, 


aud 
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and it being poſſible the court may find it needful to vive 
ſome fort of relief with reſpe& to theſe defendants 40 
and therefore the Court thinks fit that this demurrer as 
well as the other by Meredith be over-ruled; but the plea 
ought to be allowed. | 


* 


Caſe 22 Mackenzie ver. Marquis of Powis. In Scacc'. 


ee ws Drop was made againſt the Marquis of Pris ſo 
peer necds payment of a large ſum of money, and he beim 
no leiter ſerved with copy of the decree, and not paying, an a 
| —_ tachment went; and it was now moved to diſcharge the 
| . attachment as irregular; becauſe no letter miſſive was ſent 
| before or with the decree that was ſerved ; for the defen- 
dant being a peer of the realm, a letter is ſent to him fign- 
ed by two Barons, inſtead of a ſubpoena, and ſo it ought 
to have been now inſtead of the ſubpoena which is ſerved 

upon him, together with the copy of the decree. 

This was referred to the deputy remembrancer to repo 
how the practice was; who reported that it was not uſus 
to ſend ſuch letter before or with the order of court or ſer 
vice of the decree; whereupon the motion was not al 
lowed. h | 

And there ſeems no reaſon for what was inſiſted on; i 
is well known that the ſubpœna was introduced Temp. R. 

1 2. When J. Waltham biſhop of Sarum was Chancellor of 
= England. Seid. When the practice was introduced of ſend- 
. ing a letter to a peer inſtead of ſuch a ſubpoena, non confiat, 
[676] Mr. Selen ſays, 6 vol. 1543, That it was the courſe in 
the ſtar chamber of Chancery to pray ſuch letter in a bi 
againſt a peer; poſſibly that practice being begun in the 
ſtar-chamber on the erection of that Court towards the end 
of H. 8th's reign might be afterwards followed in Courts ct 
equity. No mention of any proceſs but a ſubpeena is mad 
in the year books or Docfor and Student, but in Weſt Symb 
ſec. 21. it is taken notice of as the courſe in Chances 
6 El. 
; This may be a proper complement before the party is | 
Court, but when he has appeared and anſwered, ard 4 
decree is againſt him, it ſeems more proper to demant 
obedience to it by proceſs of the Crown, than by lete 


from the Barons; by the order 35 the direction is * 
| t 


De Wen Pall. 1 n a: 


hat the defendant ſhall be ſerved with a copy of the decree 
zperſon, and a ſubpœna ſhall be annexed to it, and ſerved 
ithe ſame time. In Chancery the ſubpœna is inſerted in 
be writ itſelf which contains and recites the decree, and 
y ſuch letter is ſent; but if the defendant diſobeys, an at- 
uchment and injunction ſhallgo, 2 Vern. 91, 2. | 
What uſe can there be of ſuch a letter? Is it to notify the 
tete to him that he is no ſtranger to? For he is ſuppoſed 
wreſent in Court by the ſubpœna ad audiend judicium, and a 
pore full notice of it is given by the copy of it ſerved. 
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Caſe 273 Scot qui tam and Bray ver. Schawrtz & al in Scacc' 
| Mich. 11 Geo. 2. | 


Navigation JNFORMATION was exhibited in the Exchequer He. 
dy Rog T Scot qui tam, Cc. ſetting forth, That he ſeiſed the ſhy 
good, tho* Called the Conftat in the port of London, with its tackle; 
not natives. goods, & c. as forfeited to the uſe of his Majeſty and him 
ſelf, being imported from foreign parts, when the ſhip, in 
which imported, was not belonging to the people of Crea 
Britain, as the true owners, and whereof the maſter and 
three-fourths of the mariners are Engliſh ; nor of the built 
of the country of which the goods were the growth, pre 
duct or manufacture, or of the port where ſuch goods on) 
can or are moſt uſually firſt ſhipped for tranſportation, and 
whoſe maſter and three-fourths of the mariners at leaſt 
were of that country or place z whereby the ſhip and good 
were forfeited. 
Upon which a writ of appraiſement went out, and 24 
OQ.1 737, was returned. | 
On this ſeiſure Adam Hen. Schawrtz, Samuel Feina 
and Tho. Zuckerbecker, merchants of Riga, entered the! 
claim; and after Oyer of the information pleaded, that tit 
ſhip and goods were not imported contrary to the form d 
the FR 7 a 
his iſſue came on to be tried 29 Nov. 1738, and ie 
1678] jury found a ſpecial verdiQ. . = 
That Scot who. ſues qui tam, &c. was ſurveyor of ht 
act of navigation, and ſeiſed this ſhip and goods 19 Ay 
1737, as not navigated according to the act. 
That the ſaid ſhip ſet ſail from Riga in Ruſſia, for hf 
port of Lenden, with the goods in the information, wid 
werd 
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the dominions of the Empreſs of Ruſſia, but Anno 1733, 


weign voyages, and traded from thence nine years before 
te ſeiſure. That there were only 11 mariners on board, 
f whom four were born in Ruſſia, that Morgan a fifth was 
ann in Jre/and, and there bound apprentice to the maſter, 
id as ſuch went with him to Riga, and three or four years 
fre the ſeiſure ſerved on board the ſaid ſhip, and ſailed 
terein from Riga in the preſent and former voyages; that 
he other ſix mariners were born out of the dominions of 
uſa, but Stephen Flanſon, one of them, had reſided ut 
g eight years next before the ſeiſure, Hans Yaſpar five 
rs, Reign Steingrave four years, and Derrick Andrews 
e cook ſeven years, and theſe four during thoſe years 
ad ſailed from Riga in that and other veſſels ; that Riga is 
port where the goods ſeiſed can only be, or moſt uſually 
, firſt ſhipped for tranſportation. | 
And if on the whole matter found, the Court think the 
portation of the goods in the ſhip being ſo navigated be 
ane), they find for the claimants ? Et fi non, &c. contra. 
Upon this ſpecial verdict Mr. SoL1ciroR GENERAL in- 
ed, that the ſhip and goods were forfeited by the ſtatute 
Car, 2. 18, intitled, An act for the encouraging and in- 
taling of ſhipping and navigation. | 
This act was meant for the encouragement of the Eng- 
(ſhipping and navigation, for that is intended in the title, 
ippears by the preamble, which ſays; For the encou- 
jement of the navigation of this nation; and the princi- 
means to encourage it was by prohibiting the importa- 
\ or exportation of any goods into or out of his majeſ- 
$ dominions, but in ſhips which are of the built or be- 
: '0 his dominions, and whereof the maſter and three- 
m ats of the mariners at leaſt are Eng Iiſb. 
Ihe only clauſe in this act the claimants can ſhelter them- 
6 by, is ſect. 8. which ſaith, that no goods of the 
"th, production or manufacture of Muſcovy, or of any 
mries, &c. to the Great Duke or Emperor of Muſcouy 


la belonging; as alſo that no maſts, timber, boards, 

wen ſalt, pitchstar, roſin, hemp, flax, raiſins, figs, 
- th ſes, olive, oils, no corn, grain, iugar, pot-aſhes, 
WIC 


v Vinegar, or ſpirits called Aguavitæ or brandy, ſhall 
Welte | P p | be 


wm produ8t of that country , that the ſhip was Ruſſia 
tilt ; that Harry Hagſon was maſter, who was born out of 


25 admitted a burgher of Riga, and has ever ſince conti- 
ned ſo, and has been refident there when not engaged in 


1679] 


* 


ſnipped for tranfportation, and whereof the maſter and three 


[6801 extends to the whole clauſe, or only to the latter branch 
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be imported into England, & c. in ſhips but ſuch as belong 
to the people thereof, and whereof the maſter and three 
fourths of the mariners at leaft are Engliſh; and that no 
currans or other commodities of the growth, production 
or manufacture of any of the countries, &c. to the Ottomen 
or Turkiſh empire belonging, ſhall be imported in any ſhip 
but which is of Engliſh built and navigation as aforeſaid, 
and in no other, except only ſuch foreign ſhips as are 0 
the built of that country or place of which the ſaid goods 
are the growth, product or manufacture, or of ſuch port 
where the ſaid goods can only be, or moſt uſually are, f 


fourths of the mariners at leaſt are of the ſaid country 6 
lace, | 
K We do not inſiſt but that the ſhip is Ruſſia built, that t 
goods are the growth of that country; but what we rel 
on is, that the ſhip was not manned as the act requires 
and this depends on two queſtions. 
Firſt, Whether the exception at the end of the cla 


for if it extends not to the whole, then it is plain that t 
ſhip was not manned as the clauſe requires, for it is req 
ſite that the ſhip, though Ruſſia built, ſhould be mann 
with a maſter and three-fourths of the mariners Engij 
which it 1s evident this was not. 
Secondly, Admitting the excepticn extends to the whe 
the next queſtion will be, whether by what is found the 
appears, that the maſter and three-fourths of the marine 
are of that country. ; 
Firſt, Mr. SoriciroR GENERAL urged (and in 
next term Mr. Ho.tinGs who then argued more lars 
that the exception related only to the laſt branch of this{ 
tion, which contains two diſtin clauſes ; the firſt relates 
goods from Muſcovy ; the ſecond to thoſe from the Turk 
dominions ; the firſt allowed to be imported in the ſhips 
the conntry whence the goods were brought, where! ui 
| raſter and three-fourths of the mariners are Engif, 
other are allowed only to be imported when the ſhip 23 
as the maſter and three fourths of the mariners ate by 
except when both are of the country whence the gl 
come, | 
2dly, The firſt clauſe allows goods from Muſcovy, in ſh 
Ruſſia, and only requires the maſter and mariners to be! 


liſh ; the next clauſe requires the ſhip as well as the maſter 
a mall 
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mariners to be Engliſb; it is moſt natural therefore that the 
exception which ſpeaks of both ſhould relate to the ſame 
clauſe that mentions both; there was no occafion to ſay 
vith reſpect to goods from Ruſſia, except the ſhip be of 
that country, for that was before provided for. 
Thirdly, If ſueh conſtruQion ſhould be made, the Ruſſia 
people would have larger privilege than the Engliſh them- 


with their own or Engliſh mariners; but the Engliſb can 
import only in ſhips whereof the maſter and three fourths 
of the mariners are Engliſh, 

But ſuppoſing the exception extends to both parts of this 
ſeclon, yet what is found by this verdi& ſhews the ſhip 
Canſtant was not manned according to the intent of the act 
of navigation ; for it is found that the maſter and ſeven of 
the eleven mariners were born out of the dominions of the 
Empreſs of Ruſſia ; for what can be meant by them of that 
auntry but thoſe that are born there? 

The words are ſet in oppoſition to the word Englihh, for 
the importation of goods was prohibited but in ſhips Englih, 
whereof the maſter and three fourths of the mariners are 
Engliſh, except it be in ſhips of the built of that country 
of which the goods are the growth, product or manufac- 
ture, whereof the maſter and three-fourths of the mariners 


meant of the natives of England, or at leaſt of ſuch as are 
naturalized, none elſe can be called Engliſhmen, A denizen 
Indeeed is an Engliſhman a parte poſi ; but all others are 
liens, and if an alien continues in England at all times after 


Ab. 195. All not born under the king's allegiance, natu- 
nlized or made denizen are aliens, and therefore cannot 
come under the deſcription of Engliſhmen. I delivered the 
dir jon of the Court, and ſaid, that upon this information 
t may be fit to conſider the drift and deſign of the act of 
Ravigation, which was intended, as Mr. Solicitor General 
®ſcrved, to encourage and encreaſe the ſhipping and na- 
"gation of the Beech nation. 

The means propoſed as effectual for this end, was, That 
be importation of all goods from any of his Majeſtv's do- 
m'nons in Aſia, Africa or America into England, Ireland, 
ales or Berwick, and the exportation from any of thoſe 
ces into any of his dominiens in Aſia, Africa or America, 
vid be in ſhips of the built of and belonging to ſome ot 
P p 2 thoſe 


ſelves; for they might import goods in ſhips manned either 


lis birth, he does not thereby become a denizen. 1 Rol. 


[681] 


re of that country or place; now the word Engliſh muſt be 
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thoſe dominions, whereby the maſter and three-fourtts 
of the mariners at leaſt were Engliſh. ſec. 1. 

And ſo likewife the carriage or removal of them ſrom 
one port or creek in England, Ireland, Wales, Guerſy, 
Ferſey, or Berwick to another. Sec. 6. 

2, That no goods whatſoever ſhould be imported into 
thoſe places of the King's dominions in Europe, from Aſa, 
Africa or America, (tho* not under the King's dominions) 
but in ſuch veſſels, and ſo manned. Sec. 3. 

Thirdly, That no goods ſhould be imported in ſuch 
veſſels ſo manned, unleſs ſhipped from the place of which 
the goods were the growth, production or manufaQure, or 
in the port where they only can be or moſt uſually are 
ſhipped for tranſportation. Sec. 4. 

By theſe methods all foreigners were excluded not only 
from the import or export of any goods of the growth or 
manufacture of Afia, Africa or America, into or out of 
England or Ireland or the adjacent ifles, and from carrying 
them from one port to another in theſe kingdoms or iſles, 
but were likewiſe reſtrained from bringing them into any 
European country for the uſe of the Engliſh, fince the Eng- 
liſh could not fetch them thence 3 which muſt neceflarily 
contribute greatly to the increaſe of the Eng/iſb ſhippirg 
and ſeamen. 

But as it was the policy of the legiſlators to prohibit the 
importation of all goods from Aſia, Africa, and America, 
(for ſo in effect it is) unleſs brought in veſſels of the King's 
dominions, whereof. the matter and three-fourths of the 
mariners are Engliſp; was it their intention to prohibit al 
European goods likewiſe, unleſs fo imported? No ſurely, 
that could not be convenient; and therefore a medium 1s 
found out for European commodities ; none ſhall be im. 
ported from the dominions of the Emperor of Muſcoty at 
Ruſſia, no maſts, timber, boards, ſalt, pitch, tar, toi, 
hemp, flax or pot-aſhes, which are great part of the trat 
fick from Denmark, Sweden, the Baltic and Northern (cas; 
yo raiſins, figs, prunes, oil, olives, corn, grain, ſupar, 
wines, vinegar and ſpirits, which comprehend the chic 
trade in the Levant and other countries of Europe, (hall be 
imported, unleſs in ſhips belonging to the people of that 
country whence the goods are brought, and of which the 
maſter and three-fourths of the mariners are Egle; " 
currans or other goods from the Turk/fþ dominions (hall be 
imported, unleſs in ſhips Engliſh built, navigated 35 ? 
for eſaid. 5 

it 
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But ſuppoſe they will not ſend theſe goods ir ſuch man- 
xr, ſhall they not be imported? Ves, they m. ay, in ſhips 
{the built of that country whence the goods are, in which 
» maſter and three fourths of the mariners are of that 
wntry or place, but then they ſhall pay aliens duties. 

, + | | | | 

This Ga the plain intention of the law, to encou-. 
re the importers of theſe goods to make uſe of Eng/rfh 
kioping and ſeamen ; but in caſe they have ſhips and men 
f their country, the importation is not Prov but they 
py uſe them paving aliens duties. 

& ling, ſtockfiſh, pilchards, or other dad or ſalted fiſh, 

t caught in Engliſh veſſels, codfiſh, herring, oil and blub- 
1 from fiſh, whalefins and whalbones cured, ſaved or 


fed not by the people of England, may be imported, pay- 


double aliens duties. 

Now to bring what has been mentioned to the infor- 
nion. 

Two things have been inſiſted on to ſupport it. 

Firſt, That the exception in the end of the eighth ſec- 
doth not extend to the goods of that country. 

Secondly, Admitting it ſhould, yet nothing is found by 
bis ſpecial verdi&, that ſhews the maſter and three-fourths 
the mariners are of that country or place whence the 


e are brought, as the act requires. 


As to the firſt, it muſt be admitted, that if the exception 
d. 8. does not extend to the whole, but is to be con- 
ed to the latter part of that clauſe, the navigation is 
tlegal; for though the ſhip Conſlant be Ruſſia built, and [634] 
in with goods of the growth or manufacture of Ruſſia, 
it appears the maſter and three-fourths of the mariners 
not Engliſh. | 
But on conſideration of what has been urged, which is 
much I think as could be urged on that point, I think the 
Keption extends to the whole ſection. 
lis a general rule in conſtruction, that where reſtrictive 2 Kcb. 76, 
AG are found at the end of the laſt ſentence, which are wr E = 
'ferly applicable to the · ſeveral ſentences preceding, they | Sand =" 
1 to the whole. 1 Sand. 60. Gainsford and 
rift 
Now this eighth ſeQion contains the proviſion the le- 
ature thought fit to make in relation to the importation 
European goods, It might be eaſily foreſeen, that if 
reſtrained the import or export of goods, unleſs in our 
own 


1 _ 


=; r o 
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own ſhips and with our own ſeamen, other ſtates might de 
the like, and that in its conſequence would amount to 2 pro 


hibition of all ſuch goods; which would prove inconve / 
nient ; therefore they allowed the importation, but upor 
theſe terms, that the goods from Chriſtian countrics migh 50 
be imported in their own. ſhips, having the maſter and th 
three-fourths of the maciners Engliſb ; thoſe from Turkey E 
our Eng/iſh ſhips and mariners. It was not likely He 
Muſſu men, who have an haired to the Chriſtian name cc 
ſhould like their ſhips ſhould be manned by chriſtians; 1 
was it ſafe or honourable in reſpe& of ourſelves or our te ſe 
ligion, to permit our men to man their veſſels ; and ther k 
fore it was proper to prohibit the importation from then th 
but in £n/1/þ veſſels as well as with Engliſb mariners. 'F 
But it was probable, that the Chriſtian as well as th 
Mahometan countries might be unwilling to ſuffer ſuch in ti 
portation to us, unleſs made with their own men as well zi th 
their own veſſels; and therefore the exception was added ot 
that it might be done by all ſuch foreign ſhips as are of th :: 
built of that country or place of which the goods are 0 
growth, production or manufacture, or where firſt ſhippe 
for tranſportation, and whereof the maſter and three ſcun y! 
of the mariners are of the ſaid country or place. m 
The exception is indefinite, ſuch foreign ſbips, which h | 
the force of an univerſal, and muſt relate to ſhips fro 1 
chriſtian as well as infidel countries, and was equally nece il / 
| ſary for them, unleſs it can be ſuppoſed the legiſlatu 
meant to favour the Turk:;/b more than the other ſtates th 
Europe, $A i pl 
It was ſaid indeed, there was no need to repeat! 1 
words ſbiht or veſſels in this exceptive part of the clau fl 
and therefore ſince Turkiſh goods were not to be impongiill «: 
but in Engliſb ſhips and with Eng/iſþ mariners, by the lat 
branch of the ſection, the exception which ſpeaks both to 
ſhips and mariners, ought to be confined to the l e 
þranch, 75 er 
But this does not follow); it is true the other ſlates * 
Europe are allowed before to import in their own ſhips 1. by 
an Eng/iſb maſter and mariners ; the Turkiſh not, unleſs! 
ſhips ioo be Engliſh ; the exception therefore muſt nece! x 
rily menticn ſhips as well as mariners of the country whe i 
the goods came; and though it was needleſs with reſpt 
to other European ſtates, yet it could not be avoided i 
ſame liberty was intended for both Turkiſh and Chriſt { 


count 


"7 
. 
i 


De Term. S. Mich. 13 Geo; 2. 


countries, unleſs there had been a larger tautology by re- 
peating twice the ſame exception, once without the words 
foips and veſſels, and afterwards with them. | 

But it was inſiſted, That by this conſtruction the im- 
porters of goods from Muſcovy would have more privilege 
than the Engliſh themſelves ; for theſe could import only in 
Engliſh veſſels and Engliſh ſeamen, whereas they could uſe 
either ſuch, or veſſels of the country whence the goods 
come; this indeed is ſpecious, but if you conſider the drift 
and deſign of the law, which was the increaſe of Engliſh 
ſeamen, and it is a ſure means to augment the numbers and 
kill of our mariners to have them man foreign as well as 
their own country veſſels, in caſe care be taken to call them 
home when our own occaſions require them. | 

But this conſtruction is made very plain by the next ſec- 
non, 9, where the goods of \\Wuſcovy and all mentioned in 
the ſect. 8. as well as the Turk/ſb commodities imported in 
other than ſuch ſhipping, and ſo navigated as aforeſaid, 
ne declared to be aliens goods, and liable to the ſame cuſ- 
toms and duties. | rd; 

Secondly, The next queſtion then will be, Whether by 
what is found it appears this ſhip in the information was 
manned as the act of navigation requires. n 

And this depends upon the meaning of theſe words, 
wheresf the maſter and three fourths of the mariners are of the 
faid country or place. : l 

What is meant by the words, Whereof the maſter and 
three fourths of the mariners are Engliſh, ſeems to be ex- 
plained by the act itſelf ; in ſect. 2. it is ſaid, No alien born, 
ues naturalized or made denizen, hall uſe the trade or em- 
pliyment of a merchant or factor in any port of his Majeſty's 
dminions in Aſia, Africa, or America. | 

So in ſect. 6. it is ſaid, no perſons ſhall load on any bot- 
tom, &c. of which any ſtranger or ſtrangers born (unleſs 
ſuch as be denizens or naturalized) are owners, part-own- 
er or maſter, any goods to carry from one port to another; 
which imports, that none can be looked upon as Eng/i/h 
but ſuch as are natives, naturaliſed or denizens. 

And it is certain, that by the laws of England all others 
ne eſteemed aliens, and are not intitled to all the ſame 
pvileges and advantages that other Engliſhmen have. 

And though an alien continuing in Eng/and ſhall not be- 
come ſo much as denizen, tho? the continuance be ever 
fo long, as was held in the caſe cited 1 Rol. Abr. 195. 

| x whence 


hence it was inferred that the words, thoſe of other countrie;, WM | 
[687] —— ſet in oppoſition as it were to ( Eng/iſb) ought to be oy | 
rVent.413. tives of that country, or at leaſt what is tantamount; yet it 


1 Lev. 89. does not appear that any antitheſis, or direct oppoſition wa; , 
1 K. b 6 5 


1 Sid. 193. 


> 5 by the expreſſions uſed in the act; our laws in re- 
523 ng m_ — — perhaps, as Mr. Spellman thinks, ori. 
285. 4% inally a branch of the feudal law, where none could hold 
670, 5995 Finds without. being obliged to ſwear fealty to his lord ' of 
Veugh. which a foreigner urged the Megane of another Prince Wi 
274. ald not be ſuppoſed able to perform. e 
: 4 Ton >» "7 e of Collingword and Pace, 1 Vent. 17. Hott fh 
OE. Ch. Juſtice ſays, the law is the meaſure of the diſability of la 
2 Sid. 23, aliens, and the only rule co determine how far it extends; ſo t. 
+ Ian that we cannot reaſonably argue from the authorities in our Wh: 
» Roe Abe, law concerning aliens, as to ability of perſons in other Wit: 
213. © 19. countries, and what ſhall denominate them to be perſons of 
3 Lev. 412, t. | | ths | 
11 9 denization and naturalization uſed with 
king's letter is are not known in other countries. Ch. J. Ho LT quotes T. 
(ores rien, to ſhew that they in France naturalize according to the 
* 5 laws of Normandy. 1 Vent. 419. But that is in a different 
2 Inſt. 7% manner from us, where it can be done only by parliament, 
Wc . Domat. Pol. 2. Suppl. to the Civil Law, I. 1. tit. 2. %. 
8 art, g, it is ſaid, that if foreigners deſire to fix their habi- 
<4 , dation id France, and enjoy the rights and liberties peculiar to 
_— 155 the ſubjects thereof, the favour is granted by letters of na. 
200 of r obtained from the King, which are called * 
lament. becauſe thoſe who obtain them are reputed by the effect o 
the ſaid letters to be as natural- born ſubjeQs of 2 
But on the trial of this information, it was prove 1 
witneſs, who ſeemed acquainted with the dominions e 
Sr i nown 
Muſcovy, that no ſuch thing as naturalization was k 
ractiſed there. ä 
688] 0 The beſt method we can take to find out whom the i 
[ giflators intended ſhould man foreign ſhips that pry” 
goods hither, may 2 on to the act itſelf, an 
an be collected from thence. 10 i 
1 3 ſect. 8, which ſpeaks of the Prion 4 
goods from Muſcouy, and other European _—_— "7 
they maſt be in ſhips that truly and bona fige, belong r 4 
people thereof; and by the concluſion it ſays, the was 
and three fourths of the r muſt — a that country, 
that is, they muſt be le of that country. 
Who hal be ſaid people of that country the 2 
not directly determine, but ſeems to uſe the words 
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ige a ſenſe as if it had ſaid the inhabitants of that coun- 
nz WY try, without any preciſe deſignation of natives or not. 
it 80 Sect. 4. that ſpeaks of ling, pilchards aud other dried 


vas WW 1nd ſalted fiſh, uſually fiſhed for and caught by the people 


te- Eng/and, Ireland and Wales, muſt denote the inhabitants 
ri- cf thoſe kingdoms generally, whether natives or not. 
old So when it ſays, codfiſh, herrings, oil and blubber made 
d; WW 6b, when imported into England, Ireland and Wales, not 
nce bing caught by veſſels belonging thereunto, and the fiſh 
cured, ſaved and dried or made by the people thereof, 
17 WT: pay double aliens cuſtoms, it muſt mean the inhabi- 
of uns thereof generally, for it cannot be ſuppoſed the le- 
ſo Mjilature meant that if the fiſh were cured and dried by in- 
our Whibitants not natives, or the oil or blubber made by ſuch, 
ther de importer ſhould be excuſed by the double duties. 
s of So where the ſect. 16 ſpeaks, that the act ſhall not ex- 
tend to fiſh caught, ſaved and cured by the people of Scot- 
Ind, imported from Scotland, in Scotch veſſels, the maſter 
nd three-fourths of the mariners being his Majeſty's ſub- 
jes ; muſt it be inquired whether the fiſh were caught by 
wives of Scotland, before it be known whether the ſhip 
1nd goods were forfeited or not. : 
The intent and deſign of the act therefore ſeems to be, 
that no foreign ſhips ſhould import any of the goods ſpeci- 


reign kingdom or ſtate to man them; but they might be 
lowed to import them if the maſter and three-fourths of 
ſte mariners were Engliſh, or thoſe who dealt in their own 
wntry, ww | 55 
It does not indeed preciſely fix and determine who ſhall 
| ſaid the people of a country, but it gives it a larger ex- 
at and ſignification than what is meant by the natives of a 
nuntry, but the preciſe notation of it is left to the general 
mport and common underſtanding of the word. ; 
Now by the civil Law, which is uſed in moſt parts of 
ri/iendom, and may not improperly be conſidered on this 
Kealion, it is ſaid, Juſt. Int. lib. 1. tit. 2. Appellatione po- 


n of uni verſi cives ſigni ficantur; the word civis, taken in the 
%% est ſenſe, extends only to him that is intitled to the 


mileges of the city of which he is a member. And in 
u ſenſe there is a diſtinction between a citizen, and an 
Nabitant within the ſame city for every inhabitant there is 
a citizen; cives quidem origo, manumiſſio, adjectio, vel 
he, incolas vero demicilium facit, ſaith Zadl. I. 10. tit. 
' 1.7. So Dig. I. g. tit. De verbor fignificatione, 2 39. 


It 


fed in this ſection, if they ſent for mariners from any fo- 


Wa leci eſt, qui in aligua regione domicilium ſuum conſlituit. 
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It is fit therefore to conſider how the matter ſtands a; . 
the maſter and mariners in the ſhip mentioned in the infor 
mation. 

Firſt as to Harry Hug ſon the maſter (for if he be no 
qualified the navigation is illegal) it is found to him, that he 
in 1733, became a burgher of Riga, and has ever ſince 
continued ſo; that for nine years he has been reſident there 
unleſs when he went in foreign voyages. 

Now I am of opinion, that he is ſufficiently qualified tc 
man the ſhip. | 

(690] It is true, he is found to be born out of the Empreſs 
Ruſſia's dominions, but he has been reſident there nine years 
and in 1733, was made a burgher of Riga. 

Now if his birth under the dominion of Ruſſia be no 
neceſſary, there can fcarce any thing be thought mort 
cogent to denominate a man of that country, for being ; 
burgher there he muſt of courſe take oath of allegiance ti 
the Empreſs, as it appeared on the trial he had done, al 
though the evidence of it was not admitted to be read, i 
being only a certificate of it without a proper atteſtation: 

He muſt therefore be a ſubje& of the Empreſs, which i 
all contended for on the laſt argument as needful to denomi 
nate him of that 3 

Stat. 14 & By the ſtatute — H 8. —— a perfon ſworn to a f. 
15 Hen. 8. reign prince is looked upon as a ſtranger to his native cou 
OY * try, and ſhall pay aliens duties. 

The greater difficulty will be in regard to four other 
the mariners, one of whom is ſaid to have reſided at Ri; 
eight years, another ſeven, another ſix, another only fo 
years before the ſeiſure, and during theſe years fo ha 

8 ſailed from Riga in this and other voyages. 

\ Now I am of opinion theſe are men of that coun 
within the intent of the act of navigation. Firſt, Becau 
the act ſeems to intend by people of a country any that a 
ſettled and fixed inhabitants there; and when it mentiot 
> mariners of the ſaid country or place, it till ſpeaks mot 
looſely and generally, and conſequently a reſidence of for 

ſix or eight years may well ſatisfy that expreſſion. 
Secondly, This ſeems to anſwer the deſign of the 20 
which was not to create difficulties in other countries 
find mariners among themſelves, as to prevent their ſu 

[691] plying themſelves with any mariners from other ſtates! 


Engliſh. 
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Thirdly, Becauſe by the Civil Law, | uch a reſidence gives 


the country 4 right to their ſervice, qui originem ab urbe 


Rema habent, ſi alio loco domicilium conſtituerunt, numera ejus | 


ſoflinere debent. Dig. I. 50, tit. 4, lex 3. 

80 Cod. 1. 10. tit. 39, l. 5, 6. Si in patria uxoris tua 
gel qualibet alia domicilium defixiſti, incolatus jure ultro te 
dem civitatis .muneribus obligaſti, privilegio ſpeciali non 
mterventent', tamen originis ratione ac domicilii voluntate ad 
mera civil ia guemq; vocari certiſſimum eſt. 


Fourthly, The ſpecial verdict does not find theſe perſgns 


had ever any reſidence or habitation (ſince they were grown 
up) in any place out of the dominions of Ruſſia; it is 
found indeed they were born out of the dominion, but that 
they dwelt or reſided any where elſe ſo long as they have 
done in Ruſſia, does not appear, and what does not appear 
1s not to be intended, _ | 

[t is found that they made ſeveral voyages from Ruſſia, 
but it does not appear that they ever made any voyage from 
any other country whatſoever ; ſo that they may be pro- 
perly ſaid to be mariners of. Ruſſia, but there is no foun- 
* to ſay they were ever mariners of any other country 
or place. ; | 

And it is not inconfiderable (which was an obſervation of 
Baron WRIGHT's) that the act of navigation requires only 
that foreign veſſels be manned by a maſter and three-fourths 


of the mariners which are of the ſame country; it does 


not ſay by mariners born in that country or brought 
up there, but mariners of that country, which is a 
denomination they muſt acquire long after their birth, for 
they could not be born mariners, and if they are of that 
| country while they are mariners, and never were mariners 
of any other country, it ſeems fully to ſatisfy the words and 
Intent of the act. 55 . 
It is an uſual diſtinction in moſt countries and ſtates to 
dſtinguiſh between the inhabitants of the land and flrangers ; 
in Greece they diſtinguiſh between their FOAIT%!, {STOLKO/, 


& k, their citizens and ſojourrers, as the Arch- 


biſhop Potter calls them, Arch. Græca, cap. 9.) and 
ngers; the Here, were born in ſome foreign coun- 


ty, and came to ſettle in Greece, and were liable to pay 
nbute and perform ſome duties, but not capable to bear 


aide or intermeddle with affairs of government. 


the Civil Law diſtinguiſhed between originarii and in- 


le, and thoſe who have not a fixed abode, but were 
| 8 ſtrangers 
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ſtrangers there, cum neg; originales neg; alu 1 eſſe me. 
moratis ob ſolam domus vel peſſeſſionis cauſam, publici juris au. 
toritas vos muneribus obligari non ſinit. Cod. 10. tit. 39. d 


- GU 


So in our Law the like diſtinction is made between ſettled | 
inhabitants of any pariſh and places and thoſe that are not WW: 
ſo. 2 Inſt. 102. 

But it was inſiſted, that they ought to be ſubjeRs at 
feaſt to the Empreſs of Ruſſia ; how does it appear they WW 
were not ſo? It is not found they were not, or that they 
were ſobjects to any other prince; upon the trial it appear- 
ed they were Swedes by birth, but whether born in that 
part of Sweden which came under the dominion of the 
Czar or elſewhere, is not found; if conquered by the [ate 
Czar, they are ſince become his ſubjects. Gro, de jure 
n | 

But if the laws of Ruſſia are not contrary in this ref. 
pect to ours, by their being reſident there they owe a local i 5 


* allegiance, Courteen's caſe per Hob. in an information A 
” againſt Dutchmen for tranſporting money, it was ſaid, that bb, 


they were ſubjects, owed allegiance to the King; if they 
committed high treaſon, the inditment muſt ſay cont” demin' 
ſuum, though not naturalem domin & contra debit” ligeantic, 


x Jenk.306. 80 / Co. 1. Calvins caſe ; and this was agreed, and that TI 


(693) 


ftituit, abi larem ſummamg; rerum habet, unde fs diſcedit fe- 


in all indictments for high treaſon the omiſſion of con li. 77 


N geantice ſug debit” was error, which was after affirmed in jb 


the Houſe of Lords. King and Queen verſus Tucker, 
4 Mod. 163. Ca. Parl. 

But it was urged, that by this conſtruction the act might 
de eluded; foreigners might ſtay a day or two, and then 
man their veſſels; for if reſidence for two or three years 
will ſuffice, why not ſor two or three weeks or two or 
three days; where will you ſtop ? 

But there is no conſequence of this can be drawn from 
what is ſaid, for if that was ſpecially found, it might alter 
the caſe ; that would be an artifice or fraud to evade the 
act; but nothing of this nature is found, which in a penal 
act muſt be, or it cannot be intended. | 

By the civil law a bare habitation does not make any to 
have jus incolatus, it muſt be where a man domicilium cm- 


regrinari incipit, & cum redit peregrinari deſinit ; and ſach 
not liable io charges or offices ut incolas ad munera ſubrunda 
vel honores capeſſandos non aftringuntur. Cod. J. 10, tit. 1 
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: 
By the common law, habitation for a year and a day | | 
, 


11 requiſite to make a perſon ſettled there; but upon the 
{ole it would be almoſt impraQticable and make commerce 
ery hazardous if every merchant was to ſearch out the 
tivity of every mariner he employed, and in caſe of miſ- 
ike or miſinformation was to forfeit his ſhip and cargo. 
1nd as no ſuch conſtruction appears hitherto to have been 
ade of this act ſince the paſſing of it, the Court gave 
ugment for the defendant. 


| [694] 
Th! Governors, Bailiffs and Commonalty of the Caſe 274 
Company of the Conſervators of the Level of 
the Fens, ver. Thomas Hare. In Scacc'. 


JILL for an injunction to ſtay proceedings on an ejeCt- Bill for diſ- 
| ment for lands in Norfolk, brought on the demiſe of pon 


ic Thomas Hare, after verdict for the plaintiff, 1 * 


And it appeared by the bill and anſwer, that Anno Domini law not 
at bz, the adventurers of the fenns in Com? Norfolk, made Proper for 
ey eo great drains in the Level called one whereof — 


u called the 20 foot drain; and after in the ſame year 
ey were incorporated by the name Sup. 

That by articles of agreement made 12 April 1680, int. 
Thomas Hare, father of the now defendant, and George 
ib»0:d, Eſq. on his marriage with Elizabeth, daughter 
the ſaid George Daſhwoed, in conſideration of 12,0001. to 
paid for clearing the debts of Sir Thomas on his manors 
(d eſtate in Stowbardol/ph and Wimbotſham in Com' Norfolk, 
dich Sir T homas covenants to employ accordingly, and to 
ile the ſaid manors and eſtate for a jointure and provi- 
n for her, and in lien of dower, to the uſe of him and 
e ſaid E'izabeth during their lives, ſubje& to a condition 
to $/2wbarda/ph, that if Sir T homas ſhould die leaving his 
t and an heir male or males of their bodies then living, 
e ſhoul4 have his eſtate in Suffolk and Eſſex for her life, 
lead of the manor of Stowbardolph and eſtate there, and 
ar of her dower; and on conveying the eſtates, George 
d covenants ſhe ſhould ſurrender and releaſe her 
eſt in Stowbardo/ph to and for the uſe of ſuch male or 
% ſo living; but if Sir Thomas died leaving no iſſue 
ue, Elizabeth ſhould enjoy the eſtate in Stowbard»!ph and 
#!t/am for her jointure, notwithſtanding the faid pro- 


e aud the eſtates in Suffolk and Efſex ſhould be _ 
or 


a _ = a ———_— = 
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1682, in conſideration of the ſaid marriage had, 1 3000 


_ tioned for joinwre of Elizabeth, and for uſes after expreſſed 


fore marriage, the ſaid Sir Thomas Hare conveys the ſai 
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for daughter's portions, if any; and Sir Thomas covenants 
that from marriage, till manors, &c. in Stowbardolph an 
Wimbotſhem ſhould be ſettled by law according to intent 
articles, he would ſtand ſeiſed of the eſtate in Sufelk and 
Eſfex, to the uſe of Elizabeth for life. 

That by indentures of leaſe and releaſe 6 and 7 OR 


Portion (1000l. more _ paid purſuant to the articles or 
birth of firſt child) and for ſettling the lands after men 


and in purſuance and for full performance of the articles he 


manors of Stowbardo/þh and Vimbotſbam und ſeveral othe 
manors in Com” Norfolk to George Daſhwood and —— Bra 
and their heirs, to the uſe (as to manors of Stowbards 
and Wimbotſham) of himſelf for life, and then of Raj 
his eldeſt ſon and the heirs males of his body, then to th 
uſe of ſecond, third and all other ſons of that marriage it 
tail male ; then to the right heirs of Sir Thomas. 

And as to the other lands in com? Norfolk, to the uſe o 
Sir Thomas for life, then to Elizabeth for life for jointure 
then to Sir Thomas and heirs. | 

By indenture of leaſe and releaſe 21 and 22 July 1655 
Sir Thomas conveys 339 acres of fen-land, parcel of ſai 
manor of Stcwbardolþh to Chr. Crutſord and Join Mi 
bournc in fee, in truſt for the level. 

Buy indenture 22 July 1686, reciting agreement to ſe 
839 acres for the benefit of the 0 4 paying 5371. 10 
and that ſuch conveyance was made, but it appearin 
doubtful whether Sir Thomas Hare had at preſent any powe 
to make ſuch conveyance, Sir T homas Hare agreed to giv 
ſecurity for a good aſſurance of the 339 acres within 
years, from all claiming iy remainder, & c. and thereby dt 
miſes an eſtate of gol. per ann. to them ſor 99 Ears, 0 
condition to be void on making ſuch aſſurance. 

That Sir Thomas Hare died leaving iſſue Raf 
Thomas ; that Ralph died without iſſue, whereby the el 
deſcended to Sir Temas the leſſor of the plaintiff. 

On this caſe it was inſiſted for the plaintiff in equity, th 
at the trial the ſettlement was produced, but not the in 
cles ; but it being therein mentioned, that the ſettlement 
in purſuance of articles, the plaintiff had a verdid ; \ 
the articles being ſince diſcovered by the anſwer , 
Thomas Hare, it appears that the ſettlement was 1 

| | & 
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{quent to the marriage, and quite variant from the articles, 
id conſequently will not avail againſt a purchaſer for a good 
ind valuable conſideration, as the Rake WE RE of the fen, 
near to be, but ſuch a voluntary ſettlement is fradulent; 
ind altho' they could not take advantage of it at the trial, 
wt having the articles to produce; yet now they (being 
yoduced are proper in a court of equity to take advantage 
al it, and the Court ought not to permit the plaintiff at law 
to proceed upon this verdict, which now appears to have 
teen gained contrary to conſcience, 
That the articles only took care to ſecure a jointure for 
the wife for her life; and although the ſettlement ſhould be 
ood with reſpect to her jointure, yet in caſe any remain- 
lers be limited voluntarily after eſtates on good and valua- | 
le conſideration preceding, ſuch limitation of remainders 
without conſideration will be void in regard to a purchaſer, 
by force of the ſtatute 27 Eliz. — although the preceding 
eſtates ſtand good againſt him; and ſo it was reſolved 2 
Lev. 147. Lane22. 1 Vern, 285-6. | 
That it is not material, that the purchaſers had notice of Where im- 
this ſettlement in 1682, for where a voluntary ſettlement a 
becomes void by force of the ſtatute 27 Eliz. it will be ſo, chars! 


notwithſtanding the purchaſer had notice of ſuch ſettle- — 


This caſe having been ſpoken to at large, the Court took SP Y 

ime to conſider of it till next term, and had copies of the b. 

ticles and ſettlement laid before them for their confidera- [697] 

ton in the mean time; and this Court in Hillary term de- 1 9, Bo 

creed, that the plaintiff's bill ſhould be diſmiſt without coſts. 6156. Ms 
The reaſons why the Court diſmiſt the bill were, that Bridg. 23. 

the bill was only for diſcovery, and an injunction to ſtay N 3 

the proceediugs at law. | 2 homes gg 

That the plaintiff had a diſcovery of the articles made Sce ſat. 3 

lefore the marriage of Sir Thomas Hare, whereby they 23 Hg; 

hdin reality the fruit of their ſuit; that the bill made not, 4. 44 

out any caſe to intitle them for relief; what was prayed 

"relation to an injunction was general to ſtay all the rv vu 

Unt's proceedings at law; it cannot be deſired the Court 

heu'd grant a perpetual injunction to ſtay for ever all the 

befendant's proceedings at law for the future, where the 

aatter was properly triable at law. | 


Rudge 


ment; and ſo it was held 5 Co. 60. Vide 2 Lev. 105. Co. Lit. 3, 
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Rudge and James Hopkins, Plaintiffs, ver. Robert 
Caſe 27 b) Chapman, clerk, Robert, biſhop of Peterbo- 
| rough, John Hopkins, Chriſtopher Hopkins, and 
33 inhabitants de Braybrook in com' Northamp- 

ton. JEN» OK Ach 


Bill to eſta- Bits was exhibited by plaintiff, ſetting forth that the 
bl:ſh modus, plaintiff Rudge and John Hopkins deceaſed, were ſeiſed 
when pro- in fee of certain lands, lately purchaſed by them in the ſaid 
2 county, without any benefit of ſurvivorſhip ; that they 
were ſued by the defendant as rector of the pariſh of Bro- 
brock for the tithes of the ſaid purchaſed lands ; who by 
anſwer inſiſted, that Robert Chapman, the plaintiff in that 
cauſe, held and enjoyed a parcel of meadow land, called 
The Dale, in lieu of all tithe hay ariſing upon the ſaid pur- 
chaſed lands. | 
[608] That after iſſue, and examination of witneſles, the 
cauſe was brought to hearing 4 Nov. 1731, and on hearing, 
the plaintiff's bill was diſmiſt with coſts, 

That Jon Hopkins by will 10 Novem. 1729 deviſed his 

moiety of the purchaſed premiſſes to the plaintiffs J. Rudge 
James Hopkins and Sir Richard Hopkins and their heirs, 
upon certain truſts therein mentioned; that the plaintiff 
Jeſin Rudge refuſing to aft, by decree in Chancery releaſed 
to the other truſtees, and Sir Richard Hopkrns is ſince dead; 
whereby the plaintiff James Hopkins is become the only 
ſurviving truſtee of the will of Jen Hopkins. 

So the bill prays that this modus may be eſtabliſhed by the 
decree of the Court. 

It was not proper to pray ſuch decree, becauſe the 
plaintiffs have not made proper parties; tirſt, The modus 
alledged is, that the reQor enjoyed all the meadow called 
Dale, in lieu of all the tithe hay ariſing in that pariſh, and 
all the land-owners of that pariſh are not made parties. 
Sed non allocatur ; for Hawkins and the 33 other defendants 
are named to be the land-owners of that pariſh, and altho 
it is not ſaid they were all the land- owners, non con/tat there 
are any others, and if there ſhould be, they cannot be 
bound by the decree, and it ſhall not be intended, unleſs it 

had appeared. | | 
Secondly, 
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Secondly, It was ſaid that Rudge is intitled to an undivid- 


ed moicty of the purchaſed lands, and the other plaintiff is 
only the ſurviving truſtee of the other moiety, but upon 
what truſts does not appear, and the ceſtui que truſt, is not 
4 before the Court. 
d To which it was anſwered, the plaintiff is truſtee for 
J- perſons not in efſe, and it was declared in the Houſe of 
Lords by Lord HaRDwIcK, that perſons not in efſe might 
he bound by a decree ; that it had been ſettled lately in 
Chancery upon Mr. Hopkins's will, that till the ceſtui que. _ 
he uſt appointed by the will ſhould be in eſſe, the eſtate defſ- 
ed cended to the heir at law, who was made a defendant and 
d 4d not oppoſe the decree ; and being defendant, though no [699]. 
© WH decree can be for him, yet it would be miſchievous if any, 99 
J- refuſing to be plaintiff, ſhould hinder him that hath a joint 
ntcreft with him from ſuing for his right ; and it was 
therefore always thought ſufficient to name him a defen- 
ledig an, as he was in this caſe; but of this the Court took 
ime to conſider, 
lt is to be obſerved, that the plaintiff comes for a favour, 
wt for the recovery of a right ; if the plaintiff ſhould ſue 
„br tithes in ſpecie again, the plaintiff might bar his demand 
by the ſame means as before, and it is unlikely the defen- 
unt ſhould again attempt an unſucceſsful ſuit, : 
Bills of peace are proper in equity, but it is where the 
16 fight has been ſettled at law by a trial, and appears to be 
1 n a good foundation. \ 


" Secondly, It does not appear by the bill what intereſt the 
ly erſon hath in the meadows of Dale, whether he and his 


beceſfors were to enjoy it. | 
* Thirdly, That the plaintiff is intitled to a moiety only 
the eſtate claimed to bg exempt. "3h 
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food) Theodoſia Skirme, Widow, Executrix of Thomas 
Caſe 276 Skirme her Muſband, who. was Executor of 
William. Wogan, ſo he was Executor of Dame 

Mary Wogan the Widow and Adminiftratrix of 

Sir William Wogan, and alſo Executrix of Viſ- 

counteſs Purbeck her Mother, Plaintiff, againf 

Eſſex Marychurch Meyiick, Eſq. Son and Heir 

of John Meyrick, Frances Meyrick, Gent. John 
Simmons, John Wogan and hn Langhorne, 
ſurviving Executor of Anne, idow and Execu- 

trix of John Langhorne who ſurvived Francis 
Morgan, the Truſtees in the Settlement. 2 April 

1710. In Scacc.” | 


A perſon PLANT F by his bill ſuggeſts, that Grifith Leuir 

— and Sarah his daughter, having mortgaged lands in 

he takes an Cam Carmarthen to Sir William Wogan, after the deceaſe o 

inheritance Eri and Sir William Wogan, John Thomas, and the ſaid 

oo notice Saraft his wife, daughter and heir of Griffith Lewis, by in 

of articies to . \ 

ſettle the denture 26 Jan. 1709, and by fine, in conſideration 0 

eſtaie. 1759 l. 5s. due on the ſaid mortgage, conveyed the lands 

on Sol. per ann. to dame Mary Wogan, widow and ad 

whea plead- min ſtratrix of Sir William Mogan, and her heirs. 
able 10 4 Bill was filed Mich. 17 5. | 

l. That by indenture 2 Aprit 1710s dame Mary Wogan re 

citing, Sir William Wogan intended by will to direct hi 

perſonal eſtate to be laid ont in lands, to be ſettled on hi 15 

nephew William Mogan, and after on Lewis Mogan, to con 

tinue it in his name, but died before will made, whereby 

moiety of the ſaid perſonal eſtate belonged to dame H. 

[701] Wogan his widow and adminiſtratrix, the other moiety | 

his nephew V. Wegan and J. Simmons; and that ſhe » 

defirous all parts of the ſaid perſonal eſtate belonging to hd 

and the nephew V. Mogan ſhould be ſettled according 

the intent of Sir V. Wegan, and that ſhe was executrir 6 

Lady Elizabeth Viſcounteſs Purbeck, her mother, and 1 

ſiduary legatee; and that Z. Wogan had agreed to find hd 

houſe, diet, & c. ſuitable to her quality, fire, coach, t. 

maids, two ſervants to attend her on horſeback during n 

life ; out of her regard to the memory of Sir — 
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pn, and to perform his intent to the ſaid L. Wogan, and . 


ut W. Megan ſhould have the benefit of it, in regard he 
neole&ts to ſhare of it purſuant to ſuch intent, and being 


greek to the uſe of the perſonal eſtate of Sir V. Wogan, 
breſaid, grants and aſſigns to J. Langhorne, and James 


hem, their executors, adminiſtrators and aſſigns, in truſt 


s, and then debts of Lewis Megan; and the reſidue to 


en his eldeſt ſon in tail male, then to the uſe of every 
irs, | 

Dame M. Wogan covenants ſhe hath not done nor will 
pany act, whereby the perſonal eſtate of Sir V. Wogan 
Lady Viſcounteſs Purbeck, may be leſſened, &c. or not 
petly enjoyed by J. L. and F. Mogan, ſhe covenants to 


ſonal eſtate, and of the ſaid Eliabeth, Viſcounteſs 
vb:c> ; Lewis Wogan covenants to indemnify her from 
ages of all ſuits about the ſaid perſonal eſtates, and to 
nige her meat, & c. coach, and two ſervants to attend 
r, and two maids, and diet, & c. for them during her 


led by his will, the eſtate to be purchaſed by J. L. and 
hk. V. (hall be ſettled to the ſame uſes. 
That Lewis Mogan maintained dame M. Megan till his 
Wh 26 Nov. 1714. | 
And J. Meyrick and Fran. Meyrickh, were her counſel and 
chor in preparing the ſaid deed 2 Apr. 1710, by virtue 
feof Lewwis Wogan became intitled to and enjoyed the 
puccliated by dame A. Wogan during his life. 

Q 2 | That 


he may not be wholly deprived of the benefit of the perſo- 
nl eſtate accruing to her, and judging it not reaſonable or 
ninded to ſettle all the perſonal eſtate of Lady Viſcounteſs 


by 7 Langhorne, and James Wogan, in behalf of L. Wogan, 
ndthat L. Wogan has agreed to, allow her diet, &c. as a- 


Wigan, all her moiety of all the chattels real and perſonal of 
& V. Wogan, and Lady Viſcounteſs Purbeck; To hold to 


br paying the debts of Sir W. Wogan, and out of his and 
Lady Purbeck's perſonal eſtate to pay zool. to Lady M. 
igen, for ſatisfying her debts and Lady Viſcounteſs Pur- 


rout in a purchaſe of lands, to be ſettled to the uſe of 
vis Wogan for life, with power of waſte ; then to V. 


ther ſon of Lewis Wogan, then to the uſe of him and his 


uke further aſſurance of all the molety of Sir W. Wogan's 


Ind if N. Wogan ſettle his ſhare of Sir W. Wogan's 
land perſonal eſtate to the ſame uſes Sir W. Wogan in- 
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infants, after whoſe death F. Meyrick, and Fran. Meyrich, 


out of lands in Pembrook, Carm' and Cardigan, confeſle 


_ ceived from Mr. Harley for 11col due to Sir V. Wogan 
wortgage, viz. Sol. 20 July 1716. 50l. on the 7th of Mat 
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, That L. Megan, truſtee in the ſettlement 2 Apr. 1719, 
died in the life time of L. Mogan, and J. Langhorne the 
other truſtee died and made Anne his wife executrix, who 
made J. Meyrick the defendant, J. Langlorne and V. Bowen, 
executors. 


That Lewis Megan left iſſue W. Wogan and F. Mogan, both 


or one of them, entered on behalf of V. Wogan, the eldeſt 
ſon of Lewis Wogan then an infant, into the lands fo pur- 
chaſed by dame M. Wogan, 1109, with perſonal eſtate o 
Sir V. Mogan, and ought to account for the ſame to hi 
repreſentatives till his death, which happened 20 Mar. 
1728. 

That dame M. Wogan as adminiſtratrix of Sir V. Wige 
was poſſe ſſed of a leaſe of the tithes of Llangadack, granted 
by the biſhep of St. David's 1col. per ann. into which 
Meyrick, or F. Meyrick, entered, and received the profi 
for W. Wogan the infant, F. Meyrick, acting as agent fo 
Anne Langhorne, and her executors. | 

That dame M. Wogan having an annuity or rent cham 
granted her for her life by Sir V. Wogan of 200l. per ar 


judgment to F. Meyrick, M. 4 Geo. in the Court of Ex 
cheqtter for 578]. on pretence of monies due to him for tu 
years board, which he agreed to accept out of the arres 
of the ſaid annuity, which he received from Mich. 171 
till her death 26 Nov. 1724. : 
That dame M. Wogan, made the faid V. Wogan her et 
cutor and reſiduary legatee, who by will deviſed all his te 
eſtate to J. Vegan and his heirs, and made Tho. Skirme hui nor 
band of the plaintiff his executor and reſiduary legats 
who 1731. made the plaintiff his executrix and reſidua 
legatee. | | : 
That F. Meyrick never accounted for intereſt by him 


1717. gol. on 29 July 1718. 120l. on 21 Dec. 17 
That J. Meyrict died 1731. having made defendant H 
M. Meyrick, and F. Meyrick account with her for the pci 
fits of the eſtate in Com? Carm' from the death of I. 
Mogan to the death of V. Wogan his ſon. wlic 

Secordly, That F. Meyrick account for tithes of el 
deck by him received during that time. 1 . ü 
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[9, 
the by him received of Edward Harley, Eſq. | | 
rho Fourthly, That defendant ſet forth what was due to 7. 
, Mhrict to whom judgment was given from dame M. JF. 
ind whether he be not ſatisfied the ſame out of the arrears 
oth of her annuity of 2001. by him received, or other eſtate; 
>, and if any thing remain due on it; that J. Wogar's tene- 
deft BAY ment called Sander's tenement, deviſed to him by W. Wogan, 
ure may go toward ſatisſaction. | 
e 0 That J. Simmons deviſee of M. Mogan, the nephew of Sir 
hi , . to whom the land out of which the 2001, per ann. 
lar ſſues was given, may account for the arrears of the ſaid 
annuity, | = 
990 Defendant Eſex M. Meyrick, by anſwer admits that dame 
neil HL. Mogan by indenture 20 & 21 June 1715. conyeyed the 
h hands in Com Carmarthen to F. and Fra. Meyrict, and their 
ou heirs for 501 and out of kindneſs to them, and that they: 
t of had from that time received the profits. 

That dame M. Wogan dwelt at J. Meyrick's houſe two 
are years and a half, and after 5 Aug. 1716, went to dwell at 
n Haverford Weſt, and being indebted for her board there in 
eſſe 257]. 155. and to Fra. M. 321. on g OR. 1717. executed 
£1 varrant of attorney to confeſs judgment in the exchequer 
tu for ſecuring that money, viz. 28g}. which is ſtill due, and 


lhe judgment was entered up. | 


= 


And the defendant F. M. admits the mortgage from G. I. 
nd his daughter was made for .1250l. the money of Sir 


er V. Megan, to M. Wogan, Eſq. and ely as his truſtees, 
se a on her purchaſing the inheritance ſhe inſiſted on 199). 
bu more than what was due for principal and intereſt on mort- 


pee; that J. Meyrick and he were privy to her purchaſe, 
nd as to the deed 2 April 1710, but took not her purchaſe” 
o be included in the deed. | 

Fra. M. alſo admits, that by authority from dame MH. 
he received ſeveral parts of the perſonal eſtate of Sir M. 
V and Lady Purbeck, but 21 Dec. 1717. ſtated accounts 


vithher, when due to him on the balance 2071. 3s. 5d. in 


E which account the rents of the tithes of Langadack were in- 
e ed, and that 2821. 18. 10d. being due to him from 
e Simmons the other nephew of Sir V. Wogan, 


vic he might receive out of the ſhare of the p rſon- 
eſtate of Sir VW. Wogan, paya le to him by dame M. 
V. ſhe agreed the defendant ſhould receive both ſums 


bir out 


Thirdly, That he would account for intereſt of 1100. 
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out of what he ſhould after receive out of ſuch perſonal 
eftate, and the rents of the ſaid tithes, for which he ſubmits 
to account. | | 
That by deed 9 OR. 171), (ſame day with warrant of 
attorney to confeſs judgment) reciting the indenture 4 July 
1716. whereby dame MA. Hogan had given J. Meyrich 
Ioool. io be received out of the arrears of her annuity, 
and agreed io pay him 100l. per ann. for her board, and had 
given all monics due to her from any perfor, except a debt 
from Thomas Cornwallis, ratified the ſaid gifis, and releaſed 
the future payments of 1col. per ann and ſhe covenanted 
to pay the 2841. for which wariant of attorney was given 
out of the ſaid arrears, 
On hearing this cauſe it was firſt cbjeQed, that here way 
want of parties, becauſe the morigage made by Jeln The: 
mas, and Sarch his-wite was to V. Wogan and — Well for 
a term, and no declaration of iruſt appearing for Sir V/. 
Megan, they ought to have been parties. | 
Sed non al.ecatur ; for the acccurt demanded by the plain- 

tiff againſt the defendants, is cf the rents and profits of I 
the eſtate of Sir V. Wogan, and of this mortgaged land as WW li 

art of Sir William's perional eſtate; and the derendanis ht 
admit, that the money put out on this mortgage was part Wil þ: 
of Sir W. Wegyn's money, and the names of W. Wagan and 
Wilh were uſed as truſtces for him; but inſiſted, that dame h 
V. Wogan purchaſed the inheritance of this eſtate, and con- Jl 
veyed it to them in 1715, whereas the plaintiff infifls ſhe NI 
had before agreed to carry it to 7 fomas Lewis, whoſe fe- le 
Preſentative ſhe is; ſo the whole queſtion between the pa- 
ties is, Whether this eſtate in Cam' Carmarthen belongs to 
thoſe who claim under the deed 1710, or the parties tq 
whom conveyed in 1515? Apd whatever is determined in 
this queſtion, cannot affect W. I ogan or Willy, for they 
will not be bound by the decree; and if not fur 18 for dl 
V. Wegan canrot be affe & ed by it; for it is a known me 
that none can be bound by the decree but ſuch as are partes 
or privies to the ſuit. 1 

- And it would be hard to diſmiſs the plaintiff for want of 
parties, where the defendants admit the plaintiff proper td 
make the demand againſt them, in caſe the ground e 
which the demand is founded: be true, and none can bt 
prejudiced, who are not parties, by the decree of the 
Court upon that point. 

455 | Afterwatc 
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Afterwards, at the ſittings after Hill. term, the cauſe 
came on to be heard upon the merits. 


And the firſt part of the plaintiff's demand was, an "—_—_ 


count of the profits of the eſtate in Com. Carmarthen, from 
the death of L-wis Wogan, which was 26 Nov. 1715, to 
the death of W. Wogan his ſon 20 Mar. 1728; for the 
'phintiff being repreſentative of VW. Wogan, on whom the 
perſonal eſtate of Sir W. Wogan was agreed to be ſettled 
iſter his father's deceaſe by the indenture 2 April 1710, 
was intitled to this eſtate, which was a mortgage to V. 
Hagan, though conveyed to dame M Megan, in 1729, and 
by her conveyed to 3 and Francis Meyrick, and their 


heirs, by indenture 20 and 21 June 1-15; for Meyrick 


having notice of this ſettlement 2 April 1710, took the pro- 
bis ſubject to the truſts of that deed, and conſequently his 
executors E M. Meyrict, and F. Meyrick ought to ac- 
count for the profits by him received in the life of V. 
Wigan, | 11 


Hagan admits by the recital, that Sir 
lis perſonal eſtate ſhould be laid out in land to be ſettled in 
his name; that ſhe in reſpe& to his memory importuned 


is nephew V. Wogan, that all the parts of the ſaid Sir 


Hilliem's perſonal eſtate belonging to her and him might be 
ſo diſpoſed, but he refuſes ; that ſhe was minded to ſettle 
il the eſtate of Lady Viſcounteſs Purbeck and her moiety of 
vir M. WWogan's perſonal eſtate ; and therefore of intent to 
ſettle ſuch part of the perſonal eſtate as belongs to her, ſhe 
aſſigns all her moiety of the judgment, mortgages, & c. ard 
al and ſingular other real and perſcnal eſtate of Sir #, 
Wogan and Lady Purbeck's perſonal eſtate, upon the truſts 
tierein mentioned, and covenants ſhe had not done, nor 
vould do any act by means whereof the perſonal eſtate of 
dir i, Wogan and Lady Purbeck are or thall be leſſened, 
Impaired, & c. or defeated. 

lt is evident by theſe words, the whale perſonal eſtate of 
the ſaid Sir Milliam Hogan was agreed to be ſettled upon the 
truſts of this deed, ; and it is plain upon the proofs in the 
Guſe, that Lewis Wogan tock the profits of this eſtate 43 
Gm Carmarthen while he lived: that the inheritance was 
conveyed to Lady Mogan on the conſideration of what was 
due on the mortgage for a t-rm of years to Iliam Vg 
and Wel'y, truſtees for Sir William Mogan, and conſcquert!y 
Ns part of his perſonal eſtate ; and though 1col. is ſaid to 


be 


Now it appears, that by the deed 2 - x 1710, dame 1 5 
V ogan deſigned all 
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be inſiſted on, yet nothing more appears to be paid for the 
purpoſe of ſuch inheritance; that Fohn and Frances Mey. 0 
rick were privy to, and preparers of the deed 2 April p 
1710. ö N 
So there can no doubt be, but that on bill by Lewis V. 
gan, or his ſon William 4 gan, againſt Fohn ane Francis it 
Meyrick, (admitting this deed 2 April 1710, was made on h 


good and valuable conſideration) a court of equity would WW i 
have decreed this eſtate to have been conveyed to the truf. n 
tees upon the iruſts of that deed. b 


It was inſiſted, that Lewis Wogan is to be conſidered as x W 
purchaſer ; for the deed by Lewis Wogan 2 April 1-10, was Win 
out of reſpect to the memory, and. to fulfil the deſign of d 
Sir William Wogan, who had an intention by will to order Wl «f 
his perſonal eſtate to be laid out in lands, for- benefit of Vn. W, 
Wogan his nephew, and of Lewis Wogan and their male i'r, , 
ſues, and to continue it in his name. on 

And in conſideration of covenant by Lewis Wogan, that n. 
he, his heirs, executors and adminiſtrators, would provide WW: 
diet in his houſe in Wiſien for Lady Wogan during her life, WW ki 
ſuitable to her quality, and two maid ſervants and two men Mi 


ſervants, with coach and horfes to attend her. | wh 

Now, although a court of equity does not uſually decrece Men 
the execution of a covenant or agreement made without is 
any conſideration ; yet a flender confideration may ſutfce 0 
to carry the agreement into execution; as if made for pro- iſ: 
viſion for younger children, for affection to his nephew, Mie 
and in order to make reconciliation between him and his too] 
father, Eq. Abr. 16. that 


Here the conſideration of the agreement by dame Mary 
Wogan, is to accompliſh what her huſband intended to do 
by his will, but was prevented by death, and the covenant 
of Lewis Wogan to provide for her during her life ; which 
are undoubtedly ſufficient conſiderations to enforce the exe- 
cution of the agreement 2 April 1910. 
However it may well be doubted whether Lady MW egar 
underſtood the was to give up the inheritance that had been 
conveyed to her cf lands in com” Carmarthen, for the deed 
2 April recites, that Sir Wi!liam Wogan died poſſeſſed ct 4- 
conſiderable perſonal eſtate, conſiſting in leaſes, mortgages, 
judgments, ſtatutes, bonds, & c. that fhe was minded 10 
ſettle all her moiety; part of the ſaid perſonal eſtate, then 
aſſigns all her moiety of the ſaid mortgages, judgments, 
ſtatutes, bonds, chattels real and perſonal of the ſaid Nr 
William Wogan, xc. BEE x 
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Now although the generality of the words, with che 
dovyenont ſhe had done no act to leſſen Sir William Hogan's 
erſonal eſtate, are ſufficient in equity to oblige the trans- 
ferring the lands in Com' Carmarthen, for the benefit of 
geditors and purchaſers of Sir William's perſonal eſtate for 
nluable conſideration, notwithſtanding her having the in- 
keritance of that eftate conveyed to her; yet having the 
mheritance, ſhe might poſſibly be unknowing that conti- 
med ſtill a mortgage; it had, it is ſure, been fairer to 
hve been more explicit in this matter; it is ſure Lady 
Wigan was a woman very eaſily impoſed on; and it does 
zot appear Lewis Wogan was leſs eager to make advantages 
o her weakneſs than Meyrick ; for firſt, the aſſignment was 
of this perſonal eſtate immediately for the benefit of Lewis 
Wan, which was not agreeable to the deügn of Sir V. 
W:zan, as recited in this deed, which was firſt to ſettle it 


nat nd the deed directs the perſonal eſtate for the benefit of 
de L Mogan; the pretence for this is, that V. Wogan re- 
fe, WW uſed to ſettle his ſhare of the perſonal eſtate to the ſame 
cn ies. But if it was Sir . Wogar's intent to ſettle the 


whole firſt on his nephew, i: was departing from that in- 
ent, to ſettle her part different from thoſe uſes he meant 
lis eſtate ſhould go in. 


louis Wogan was to maintain the lady during her life, in 
de manner mentioned in the articles. But it appears he 
nok no care for that maintenance being ſecured to her, ſo 
hat after his deceaſe ſhe dwelt with Mcyrick two years and 
half; ſo that although Meyrict was perhaps more impoſ- 
ve, Lewis Wogan was not ſo free from all impoſition as was 
It he ſhould have been, 

hut in this caſe it is to be conſidered, whether the plain- 
Wis not barred by the ſtatute of limitations, for Lewis 
igen died 1714. and WW, Mogan his ſon was then about 


par de age of fourteen or fifteen, and he died 20 Mar. 1728, 
en Pat he died ſix years after his full age; for he muſt be of 
ed ein 1720, and the bill was not filed till M. 1735. ſo that 
. "f ſhould be allowed, that the ſtatute of limitations does 


Mextend to a truſt, and Myrick having notice of the ar- 
&s 1710, was a truſtee ſor V. Mogan the infant, ae being 
tee by his enjoyment of this eſtate in Com. Carmar- 
n, that was purchaſed by, and conſequently part of the 
{onal eſtate of Sir V. Wogan, which by theſe articles V. 
N | Wagan 


n V/. Wogan his nephew and his iſſues, but he is omitted 


Secondly, The confideration of this deed on the part of: | 
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Wogan ought to enjoy; yet by his death that truſt was in 
tirely determined, and conſequently fix years have elapſed 
ſince the laſt period of that time for which the Preſent 
plaintiff demands an account. [3:3 
Although the ſtatute of limitation does not extend to 

truſt, Eq. Abr. 303, and admitting Meyrick is a truſtee 
and that the ſtatute runs not upon him after the full age o 
W. Wogan, while the truſt was continuing, which may be 
looked upon in nature of an account current, and if a ma 
receive the profits of an infant's eſtate, and continues ſo te 
do feveral years after bis full age, he ſhall be accountable 
for what he receives after as well as during his infancy] 
Eq. Abr. 7. | ed 

Vet when the truſt is wholly determined, the ſtatute 
muſt then run upon the plaintiff's demand, or where will it 
flop? if the ſuit may be brought aſter ſix, it may be afte 
26 years. | 

The ſtatute 21 Jac. c. 16, faith, all actions of accoun 

and on the caſe (other than ſuch accounts as concern the 
trade of merchandiſe between merchant-and merchant, thei 


ſactor or ſervant, ſhall be brought in ſix years, &c. yet i 


there be an account ſlated between merchants, the ftatuts 
extends to it, as was reſolved 2 Sand. 127. Webber and 
Tivel, i Lev. 2%7. and the reaſon given by Jones, whe 
argued for the plaintiff, is, that the ſtatute intended to ex 
cept only accounts current and continuing between mer 
chants, but when the account is ſettled and aſcertained 
becomes as a fixed debt. 

So 1 Lev. 298. 1 Mod. 70. where the like plea was t 
an aſſumpſit on an account between merchants, the plain 
tiff diſcontinued ; and-ſo it was reſolved Chively and Band 
4 Mod. 105, and ſo agreed 2 Mod, 311. | 

And the ſtatute of limitations is as well a bar in equit 
as at law, Sir George Sands ver. Blodwell, Jon. 401. Bil 
in Chancery for an account between merchants was broug 
againſt an executor, and the ſtatute of limitations pleaded 
and it was referred to three judges, JoNEs, CROOK a0 
— for their opinion; indeed there the account was n0 
finiſhed, for Freeman, one merchant, owned 1 200]. Cue 
and the other inſiſted on more, and the account not bein! 


ſettled or ended, the Judges thought the account not barre 


by the ſtatute, but no doubt was but that the ſtatute woul 
have been a bar in equity as well as at law, if the accu 


had determined. 
| been etermined ther 
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dierman aud Withers, Mich. 21 Car. 2. 152, A bill was [3] 4 


— 


1 j an inland merchant againſt the defendant his factor, for 1 Caf. ia 
enn account of 14 years ſtanding, who pleaded the ſtatute, Sh 


which was allowed; for the Lord Keeper was of opinion Char. 4 
he exception in the ſtatute extended not to this caſe, but 152. = 
ny to merchants trading beyond ſea, 5 | 
G if one receives the profits of an infant's eſtate, and fix | 
jea's paſs after his full age, a bill in Chancery to account 
hall be barred by the ſtatute of limitations as much as an 
Aden at common law; for this receipt of the profits of 
i infant's eſtate is not ſuch a truſt as being a creature of a 
court of equity the ſtatute is no bar to; and ſince he might 
have had his action of account at common law, there was 
w neceſſity to come into equity, Trin. 1719, Lecky and 
lach, Eq. Abr. 304. c. 10. Pr, Cha, 518. 
hut a difference was ſuggeſted, where a matter is of that 
nature that a remedy lies at law as well as in equity ; there 
# the party purſues his remedy in equity, he ſhall be barred 
by ſtatute of limitations as well as if ſued at law; but other- 
viſe it is, where the party has no remedy but in a court 
of equity. ; 
N it is to be conſidered, that though the ſtatute 
ran: ſac. ca. 16. does not mention ſuits in equity, yet they 
ne conſtrued to be in it; per Lord Chancellor Mac cLEs» : - 
HELD, Mich. 1721, ſtatute of limitations ſpeaks nothing 
of bills in equity, yet theſe are conſtrued to be within it. 
In that caſe the ſtatute was pleaded to a bill of revivor 
ter decree to account, and Lord MACCLESFIELD ſays, 
if the ſuit had been on bill and anſwer, it could not have 
been doubted but the plea had been good, for it was within 
ul the miſchiefs deſigned to be prevented by the ſtatute, 
when vouchers loſt and witneſſes dead, | 
but, being after a decree to account, which is in nature [712 


equit 

BU judgment, he doubted, and ordered it to be ſpoke to 
roug wan ; aſter defendant died, a bill of revivor againſt heir, 
aded e ſame plea, per KixG Chancellor, plea diſallowed, for 


bill of revivor is in nature of ſcire facias on judgment. 
as no Statute of limitations after 20 years poſſeſſion by mort- 
lege, bar to bill to redeem. - | 

Vide caſe Sherman and Withers, ſupra Mich. 21 Car. 2. 
ute pleaded to bill by inland merchant againſt his factor 
kr account of 14 years ſtanding, allowed. 
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Caſe 277 Howarth Cook and John Cook wer. Sarah Cook 


Widow, Hannah and Sarah her Daughters, in 
fants. In Scacc.' | g 


Whether a FN A BILL for a perfonal duty, a decree was again 
1 O Sara Cook the Heber, wad {food out in Fol pom 
cree againſt but before ſcqueſtration againſt her, ſhe being tenant for 
his hall, life, remainder to —— by feoffment, dated 28 Septemb. 
3 1725, infeoffed truſtees in confideration of 58. and in con- 
med, by a- ſideration of 400l. part of a confiderable ſum recited to he 
Lenation que to her daughters; and thereby conveyed her eſtate for 
. eo Rfe to the ſaid truſtees, in truſt for her daughters and their 
om taking heirs. | 

5 mm Afterwards ſequeſtration was taken out againſt the mo. 
— ther, and thereon this eſtate was feiſed by the ſequeſtrators 
tion. brit on application to the Court, by order 29 Jan. 136, 
| it was referred to the depnty to examine into the convey. 
ance, and ſee what intereſt the defendants had in the eſtate; 
who reported, that Price and his wife (for he had married 
Hama the eldeſt daughter) and Sarah Cook the other daugh- 
ter, had not made out any ſufficient title, whereby to im- 
peach or affect the plaintiffs ſeiſure of the ſaid eſtate by 

virtue of the fequeſtration iſſued in this cauſe. 

F713) To this report the plaintiff took exception in writing (a; 
of late directed] firſt, That before the decree, the eſtate 
was ſettled for the jointure of the mother for her life; that 
the feoffment was made before the ſequeſtration iſfued, and 
made bond fide for a valuable confideration. 

It was inſiſted by Mr. WiLnBRAnam, that the decree 
does not bind the land, nor is any lien upon it, but only 
binds the perſon of the defendant. | 

It muſt be agreed, that a decree in à court of equity 
being no court of record, does not in point of law bind the 
land, but the perſon only. 85807 

So it is ſaid per Maſter of the Rolls, Bligh & aP verſus 
Earl of Da#n!y, Trin. 1731, 2 W. (519) the defendant's 
fither contracted before a maſter for the purchaſe of a third p 
part of Cobham-hall, in Rent; and it was inſiſted by Attor- 
ney General, that the debt by this contract being due bj 
2 decree, it was in nature of a judgment, and would bind 
the real aſſets in the hand of the heir. | 

\ And this was faid long ago by Knightly, 27 II. 8.15 
cited 1 Rol. Ab. 373, and it was agreed 1 Rol. Rep. 10 
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Bit the queſtion in this caſe is, Whether the defendant, | 
iter a decree againſt him, ſhall by alienation before exe- 1 
tion ſued prevent the plaintiff from taking theſe lands | 4 
ppon the ſequeſtration ? Fas 5 ®, 4 = 
[t is agreed he cannot do ſo, if the alienation be volun- 7141 
arr without conſideration; and ſoit was held, where after 
i decree to an account of a perſonal eſtate, and on excep- 
fon to the maſter's report it was deferred, and in the mean 
ime the defendant, on treaty of marriage for his ſon, but 
mb, fore it was concluded, conveyed his eſtate to his ſon to 
ale him to make a jointure, and to pay his debts 1700l. 
ef ut with power of revocation, if his ſon died without iſ- 
be. Hill. 32 & 33 Car. 2. Cha. Ca. 43. Golſton and 
Gardiner. | | 
So in the caſe of Squib and Snelling, 2 Ch. Ca. 48. it is 
ſad, a purchaſer from J. S. who had a decree againſt him 
n Chancery for land, ſhall be bound by the decree, tho' he 
jad never notice of it, tho' the decree binds the perſon, 
and not the land. | 5775 
So where a decree was made by Commiſſioners of Chari-  .. - Che. 
table uſes, and exceptions to it in Chancery, where the de- Temp. Car. 
tree was after confirmed; but defendant in mean time had 2 94- 
conveyed his land to raiſe portions for children, but with 2 . 
power of revocation, the land ſhall be ſequeſtered for money c. 22. 125 
decreed, Paſch. 34 Car. 2. Harding and Edge.  IVern.143- 
So where defendant being decreed to pay a ſum of mo- f 
dey, or deliver up poſſeſſion of a houſe and land in Ed mon- 
tn, made an aſſignment of the houſe and land to a real 
creditor on bond, for ſatisfaction of his debt, of his own * 
ee will, without privity of the creditor, after the time ſet 
for paying the money or delivering poſſeſſion, the Court 
creed the poſſeſſion of the houſe and land without regard 
o the conveyance. Self and Maddex, 1 Ver. 459. Gold- 
fm and Gardiner, ſupra, was cited and allowed. 
do where a decree was, deviſee ſhould enjoy againſt the 
heit, A. purchaſes in a mortgage, then — the equity 
redemption of the heir, having notice of the will, tho” 
lad to be deſtroyed, he ſhall be bound by the decree. 1690. 
Fink and Howcham, 2 Ver, 217. 
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Caſe 278 Owens wer. Sarah Smith, Executrix of Thomas 
Smith. In Scacc'. 


Where de- BILE for diſcovery of aſſets, and it was ſuggeſted, that 
—_— the plaintiff had applied to one Mattherws to be his at- 
nity of the torney, in an action of aſſault and battery by plaintiff againſt 
Court, the Thomas Smith, and upon a treaty of arcommodation be- 
bill ſhall be , 3 
difnit {Tween them, it was agreed, that the plaintiff ſhould pay 
without en- Smith 50s. towards the expences, and Smith ſhould pay the 
tering into attorney's bill, who delivers a bill of 10l. 10s. 2d. but 
ments. Smith dies before payment to him of 508. or payment by 
him of the charges. | 
The defendant admits aſſets, and that ſhe found ſuch a 
bill among her huſband's papers, but looked upon it as an 
unreaſonable bill. | | 
The plaintiffs bring on the cauſe to a hearing, not content 
with the diſcovery; and it was infiſted by Mr. Wirsra- 
HAM, for the plaintiff, that where the bill was for a diſcove- 
ry, the plaintiff might have relief for a debt or demand 
certain, or which might be made certain; that in this cafe 
the attorney's bill, thongh not tax'd, might be aſcertamed 
by the officer of this Court who frequently taxed bills for 
proceeding at law as well as in equity. 

[716] It was admitted, that if a bill in equity was neceſſary for 
a diſcovery, the plaintiff might have a decree for the de- 
mand in caſe it was certain, and admitted to be due, which 
was to avoid a multiplicity of ſuits, | 

But here the plaintiff had a plain remedy at law, and the 
demand was not aſcertained nor admitted, for though a bill 
was delivered, that does not prove ſo much to be due, and 

the anſwer ſaith it is unreaſonable ; and altho' matters 0 


law and equity are contained in a bill, the whole may — 
terre 
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tried to an officer of the Court, yet that is not ſo proper 
where the whole is a tranſaction at law. 

And here the plaintiff's demand 1s but 10l. 108. 2d. which 
1 cauſe beneath the dignity of the Court; ſo the bill 
14 diſmiſt. 


In Scacc. 


pILL for a legacy of 5ol. charged on an eſtate deviſed Where an 
nd to Margaret, wife of Cover, who took adminiſtration a 
p his wife, and in fatisfaction of money he owed the any one, it 
Jantif, aſſigned it to him. x will go to 


And the caſe was, That a man ſeiſed of lands in fee, . 


1ay 


h 2 

— V will dated 3 July 1732, deviſes all his real and perſonal therwiſe 
meine to Thomas Beal for life, and after to his childien, t. 

be- for want of ſuch iſſue, to his ſiſter Martha for life, 


nd after her deceaſe, to John Beal for life, and then to his 


1 ildren, and for want of ſuch iſſue, part of his real eſtate 
Lye ed Monks to W. and his heirs; the other part called 
b, to the defendant Fitzwater Foy and his heirs, paying 


ut of it, when it falls, 5ool. viz. 100l. to &. D.150l. to 

J. and O. 1001. to N. and Fol. a-piece to Elizabeth, 

ly, and Margaret, the three daughters of his ſiſters. - 

The teſtator died 1732, John Beal died without iſſue, [7171 
xd his ſiſter Martha died in his life-time, Margaret, ne 
| the three daughters, married the defendant Jeſias Gover, 

d died in December 1734 ; Thomas Beal died without 

fue 1726, whereby the defendant Foy came to the poſſeſ- 

In of the eſtate deviſed to him and his heirs, and Gover 

ning adminiſtration to his wife, aſſigned to the plaintiff 

ie 501, payable to the wife. | 

| was inſiſted by Mr. BooTLE and Mr. Guxp Rx, that 

kgaret died before the remainder fell into poſſeſſion, 

d that the legacy or payment to her was lapfed, for it was 

be paid out of the profits when it fell, {nd conſequently 

nud not veſt in her till then. N 

That the antecedent eſtates to Thomas and J. Beal and 

her iſſues might have laſted many hundred years, and 

core it was uncertain, and a contingency whether it 

« would happen. | 


| Secondly, 


fuchins verſus Fitzwater Foy and Joſias Gover. Caſe 279 


in remainder to the defendant Foy and his heirs, to be intereſt Ws 


A 


% 
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Co. Lit. Secondly, That here was no deviſe of any money t 
203. Margaret, but only a condition annexed to the eſtate M 
the defendant, paying in a will making a condition, & 
breach of which the heir might enter, but a ſtranger can 
not take advantage of it. | 
Thirdly, that here the charge does not begin till the e 
tate falls inpoſſcſſion, and then Margaret being dead coul 
take nothing, the time is not annexed to the payment þ 
to the deviſe, for nothing was deviſed before. 
Fourthly, the deviſe is too remote, after a dying with 
out iſſue, which may never happen. 
n The caſe of Carter and Bletſo, 2 Vern. 617. may b 
Prec. Cha. compared to this; Matt. Bletſo deviſed all his meſſuages 
267. &c. to his eldeſt ſon and his heirs, but it is my will my ſv 
g oh ſhall pay out of the ſaid lands 600; to my daughter Mary 
" _* 200. at her age of 21; to my fon J. 200l. at 21; l 
[318] fon Matt. 200l. at his age of 21, and 41. per ann. for mai 
tenance till 21, and the portions paid. | 
Mary married, and died before 21, her huſband took ad 
miniſtration ; but per cur. there is no veſting clauſe in t! 
will, the direction that his ſon pay Mary at the age of 21 
veſts nothing till ſhe attain her age of 21; and ſhe din 
before, it never ariſes, _ 5 | 
So in the caſe of Vem and Clark, in Chancery 24 Jui 
2 1732, upon the will of Lady Mary Green, dated 11 Dil, 
Poſt. 724. 1729, whereby ſhe deviſed the ſum of 2000l. inter ab 0 ö 
ſ 
ü 


of her real and perſonal eſtate unto Tomas Lewis, on tri 

to put out to intereſt, till Mary Lewis, grandchild of h 

| ſiſter Beecher, attain the age of 18, or marry, and vb 

ſhe attains that age, or marries, to pay it her. ? 

She died before her age of 18 or marriage; and the cou 

held ſhe was not intitled to this legacy, but diſmiſt the hy 

brought by her adminiftrator for that purpoſe, without co: 
So in the caſe of Prouſe and Abington, in Chancery, Mc 


1 48 April 1728, Thomas Compton by wilt 13 Aug. 1718, deviſe 7, 

_ - Abc. 464. part of his real eſtate to truſtces and their heirs, on H n 
' 1 to pay the ſum of 5ool. unto his godſon Thomas Proufe, i 

be paid to him at his age of 21 years or marriage; he de 

| under age and unmarried ; and it was held the money ſbod h 

| not be raiſed. but ſunk for the benefit of the heir. ter 

| In the caſe of Hall and Terry, heard by Lord Har": 

t Atk. $02, 
| 2 Eq. Caf, WICK 8 Nov. 1738. if 


abr. 550. e. Nicho/as Terry deviſed lands to Stephen Terry, and hi 


| 3% heirs, ſo as he, his hes or aſſigns do in 12 months 4 ch 
| 


* 
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fate ſhall come unto him (which was on his wife's deceaſe) 

pay unto his grandchild after named Elizabeth Oades, the 

the ſum of 250l. The teſtator died in — 1714, Eliza- 

14 died within 12 months after the wife; and it was held [719] 

by the Court, that nothing became due to the executor, 

for there was nothing deviſed till the 12 months expired, for 

the deviſe and time of payment commenced together, and 

the will could pot have a double effect to give and veſt an 

intereſt, and then give direction as to the payment. 

But on the other fide it was anſwered, and reſolved by 

the Court, that in this caſe the plaintiff was well intitled to 

the legacy of sol. aſſigned to him by the huſband and ad- 

Les miniſtrators of Margaret, 

It is indeed now a ſettled rule in courts of equity, that 1 Wilf.234. 

where a deviſe or ſettlement of lands is made by will or 

ed, charged with portions for younger children, payable 8 
| it age of marriage, the portion ſhall ſink in the eſtate for 


the benefit of the heir or deviſee, in caſe the child die be- 2 Cha. rep, 


k ad fore the portion becomes payable ; it was ſo heſd Parwlet 86. 
n ü ind Pazwlet, affirmed in the Houſe of Lords, 1 Ver. 204, 

f 21 221, 2 Ver. 366. 1 Eq. Abr. 267. c. 1. 

dym There was formerly a difference taken and inſiſted on, 


between lands deviſed and lands ſettled by deed ; but it is 
row clearly ſettled the caſe is the ſame in both, for the 
eq reaſon is the ſame ; for in both caſes it appears, that it was 
the intention of him that made the will or ſettlement, that 
monies appointed to be raiſed, ſhou!d be a proviſion for 
of he the ſettling theſe children in the world, but if they died be- 
fore there was occaſion for ſuch proviſion, there is no need 

toraiſe the portions. 
Caſes to this effect are numerous, Smith and Smith, 2 1 Eq. caſ: 
Ver. 92, 178, 416, 396. So in the caſe Bruen and Bruen, abr. 267. 
t Ver. 432. Pre. Cha. 195. Tourney and Tournay, Pre, © 1 _ 
er), cha 290. Warr and Warr, Hill. 1702. Freeman and 1 Eq. Caf. 

= mm, Mich. 1727. Eq. Abr. 267, 268. Nor folk, abr. 267. e. 
on üg and Gifford, 2 Ver. 292. Prec. in Chan. 213. ae 


; Freem. 
The caſes cited by Mr. Gundry, went on the ſame foun- 3 


264. 
he dl ation, Carter and Bletſo, 2 Ver. 617. the deviſe was to CY cal. 
peu His eldeſt ſon, and wills he ſhould pay 200). to his daugh- “ 


ter Mary at 21, or marriage, which was plainly intended Rep. in Eqs 
wa proviſion for her at full age or marriage, and therefore p. 
|f he died before, there was no occaſion for it. Sens Foe 
What was ſaid by the Court, that there was a veſting 2 Eq. Cal, 
Cauſe, was a reaſon ex abundant, for properly ſpeaking, 4 540, c, 
1 ; 


— SIE . 
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tator till it becomes payable. 


Ante 718. 


2 Freem. 
254. 


2 


1 Eq. Abr. 267. (though not taken notice of by Mr, Verne 


ed in the party, it is to be raiſed though the party die before 
the time limited for the payment. | 


For if it be a preſent charge by the will, and. the intereſt 


1 Eq. caſ. 
abi, 468, 
c. 7. 

1 Eq. abr. 
201, c. 16. 


[721] 


that veſts the remainder in Rim, veſts it ſubje& to, tb 


till the defendant can pay it out of the profits; but t 


the ſame reaſon. 


bis daughters portions, having but one daughter, deviſes 


time appointed for raifing it, was not payable, 


. © 
\ : # 
. . 
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the portion is not intended to veſt in the intent of the tef- 
The caſes Venn and Clerk, Price and Abington, went on 


The caſe of Hall and Perry, ſeems to be parallel to that 
of Bruen and Bruen, 2 Ver. 439. where the father having 
by marriage ſetilement created a term to raiſe 3000l. for 


his lands to truſtees, on truſt to make good his wife's por- 
tion, and raiſe the 3000l. in 12 months after death of him 
and his wife; the daughter dies within the year, as appears, 


and ſo the portion was not raiſed, So in the caſe of Hal 
and Terry, the grand-daughter dying before the year, the 


But even in wills or ſettlements, if the money deviſed or 
directed to be raiſed be actually veſted, and the intereft fix. 


Therefore Mr. Bootle made the right diſtinction, whether 
this 5ol. to Margaret was charged or veſted in her, or not? 


veſted in her, it muſt belong to her adminiſtrator, and con- 
ſequently to the plaintiff in equity. | 

Earl of Rivers and Earl of Darby, 2 Ver. 72. Land was 
limited to A. for life, then to his wife for life; remainder 
to his firſt and other ſons in tail male; remainder to truf 
tees in fee; provided if no iſſue male, to raiſe out of pro 
fits 10,000]. for his daughter, who by will at 17 diſpoſes it 
to her mother. Decreed to deviſee, becauſe it was a 
intereſt veſted in the daughter, though ſhe died under age 

So where land was deviſed to A. for life, remainder toB 
in fee, he paying gool. whereof 20-1. to be at diſpoſal « 
wiſe by will as ſhe ſhould think fit; this being an abſolut 
diſpoſition to the wife, though ſhe made no will, ſhould gl 
to her adminiſtrator. 2 Vern. 181. Robinſon and Duſgal. 

But this is a ſtronger caſe, for here the defendant ta 
the remainder charged with theſe payments; the ſame vi 


charge, and if he takes, he mult take it cum onere. 

It is objeQed, the charge does not commence till the r 
mainder comes in poſleſſion, for the payment is to be 0 
of the rents. It is true, the money cannot be demance 


pre 0 


this charge. 


» 
* 1 * 
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rreſent eſtate in Fey, and conſequently a preſent intereſt in 
Hargaret; though ſa/vend” in futuro. It cannot be doubted 
but Fey might by will deviſe his remainder, but by ſtatute 
of wills no deviſe can be made but by a perſon having the 
eflate ; and if he deviſed it, it would have been ſubject to 


So Margaret in her life might have releaſed this intereſt, 
but none can releaſe what he has no preſent right to. He 
may releaſe an intereſt though it be future or merely poſ- 
ſible, but cannot releaſe where he has no preſent right or 
intereſt. | | 

And the court was of epinion Fay was compellable in 
equity to pay this 56l. to the plaintiff; and I delivered the 
opinion of the Court to the effect following: | 

If a man by, ſettlement charges his lands with the pav- 
ment of portions of daughters or younger children, to be 
paid at the age of twenty-one or marriage, and the 
taughrers or child die before the time limited for payment, [122] 
the portion ſhall not- go to the adminiitrator of the daugh- 
ter, but fink- in the inheritance for the benefit of the heir. Ante 7196 
feu ett and Pawlett, affirmed in the, Houſe of Lords. 2 
Vent. 366. 1 Vern. 204, 34. | | 

Aud there is no difference between Jands deviſed for pay- Ante 719, 
ment of portions, and where by ſettlement, 2 Vern. 92. 
imith and Smith. 2 Vern. 178, 416. 

Another difference ſettled in equity is between a legacy, 
cr ſum of money veſted hetore the death of the legatce, 
and where it is not veſted ; if the legatory dies before the 
legacy veſted, it ſhall not go to the executor or adminiſtra- 
or ; but if it be veſted before his death it ſhall. 

And this not only in pecuniary legacies, as where 100l. 
b given to an infant at his age of twenty one, and where 
given to be paid at the age of twenty-one : in the ßirſt caſe, 
ne die before that age, it ſhall go to the adminitirator, 
n the other not. Dav. 59. Vide in margin. Reſolved, 2 Salk. 415. 
Vent, 342, 365. Ch. Rep. 112. 2 Vern. 195. 3 

And if deviſed to be paid with intereſt, that imports it 
ould veſt preſently, Skin. 147, 2 Yern. 137, 506, 673. 

And it is the ſame where money is directed o be paid 
vt of and, as in the caſe of Earl of, Derby and Far] Rivers, 

! Vern. 72. cited by Mr, ORD. By a marriage ſetile- Ante 7a. 

nent lands are limited to huſband for life, to wife for life, 

en to firſt and other ſons, &c. provided if no iſſue male, 

and one ot more daughters, truſtees ſhall ſtand ſeiſed to the 
Res: imtent 


2 


had it. 


+ tool. for maintaing, without limiting time of payment ; 
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intent the daughter receive out of the profits Loool, and 


the agg urea 5 diſpoſes of it by will; and held 
was a veſted intereſt in the daughter, and well di 
Trin. 1688. Oy . 

But 2 Vern. Bruen and Bruen, by marriage ſettlement x 
term is created to raiſe 3oool. for daughters portions twelve 
months after the death of huſband and wife; the daughter 
dies at the age of five years, the portion ſhall not be raiſ- 
ed; for the N in Vern. 72. is, that being to be 
raiſed out of land, ſhe could not have occafion for it; but 
the better reaſon is, that ſhe dying within twelve months, 
the time wherein it was to be raiſed, it was not veſted, 
Paſch. 1702. Eq. Abr. 367. 

The diſtinction therefore was well taken, whether the 
50]; was veſted, or not veſted in Margaret. 

And we think it veſted ; 

For firſt, The remainder veſted immediately by death of 
the teſtator ; for Foy might ſell or deviſe it, and conſe- 
quently the 500l. is veſted in thoſe to whom it was payable; 
for if he had ſold it, it muſt be ſubject to the charge laid 
upon it by the teſtator. Fob. 5 uk 

Secondly, The eſtate and the charge upon it paſs toge 
ther, and the deviſee, muſt take it cum onere ; for as 1 
was the teſtator's intent Foy ſhould have the eſtate, it was a 
much his intent he ſhould pay the money out of it when h 


It was ſaid to be a condition, (paying making a conditio 
in the will) but that ſtrongly ſhews the teſtator's inte 
was, that Foy ſhould not have it unleſs he paid th 


money. | Uif 
The caſes cited fall under diſtinctions before mei anc 
tioned, | bo: 
The caſe of Carter and Bletſo, 2 Vern. 617, vis, hey 
deviſe to his ſon and his heirs, but his will was, his ſq te 
ſhould pay 2ool. to his daughter at her age of twenty-onq the 
ſhe died before, and conſequently not payable, by bo cant 
rules laid down; it was not given till twenty-one, and pe B 
tion payable out of land hall not be raiſed, if the part] Wy upor 
7 payable die before the time limited for the pay Mo 
of it, | mm 


De Term, Paſch. 1 3 Geo. 2. | 
In the caſe of Van and Clark, the deviſe was to truſtees [724] 


to put out at inter eft till the grand-daughter of her ſiſter at- Cited in ar- 
ed. tined the age of eighteen, or married, and then to pay it 8 


to her; ſo that nothing could veſt in the grand- daughter till Clerk 

that contingency happened, and ſhe dying before, the por- Ante 718. 

tion could not poſſibly veſt. t Atk, 510, 
In the caſe of Prouſe and Addiſon likewiſe the truſt was Prowſe & 


aiſ- topay at the age of twenty-one, or marriage, and conſe- 3 
be quently the legatee dying before that age, or marriage, the © 23 
but truſtees were not required to pay the money. abr. 464. 
ths, The caſe of Hall and Terry went upon the ſame reaſon; 

ted, the truſtees were not required to pay till twelve months 


zfter the eſtate came to them, which was after the mother's 
dath, and conſequently the legatee dying before, the truſ- 
tees could not pay ; and the expreſſion, that the deviſe and 
time of payment commenced together, imports that the 2” my 
teviſe had no effect, and could not veſt an intereſt till the 2 Eg. abr. 
tyne of payment came upon which the truſtee was to 55%, c. 30. 
pays | 
There was a caſe of the like nature inter Gordon and 2 Kely. 41. 
Raines, 4 Geo, 2. Rep, of Chan. Ca. 41. where a term + 4 NON 
of years was veſted in truſtees, on truſt that if no ſon of | 
the marriage, and there be one or more daughters, who 
ſhall attain the age of ſixteen, the truſtees, after the death 
of H, Raines and his wife, ſhall raiſe 6000l. to be paid at 
the age of ſixteen 3 in caſe H. Raines and his wife be then 
leid; there was a daughter who lived to the age of twenty- 
wo, but died in the life of her father and mother H. Raines 
nd his wife, It was held by the Lord Chancellor KING, 
ſiſted by Lord Raymond and JEkYL, that the huſband 
ind adminiſtrator of this daughter was not intitled to the 
tovol. which was not payable but upon a contingency which 
tever happened ; for all the caſes, when the portion or mo- 
de) to be paid were looked upon to be veſted, are where 
the money was not payable upon a contingency, or the [725] 
contingency had happened. ; | 
But in the preſent caſe, neither the remainder was limited 
won a contingency, nor the legacy of Sol. payable to 
Margaret upon any contingency, but the remainder veſted 
immediately upon the death of the teſtator, and conſe- 
quently the 5ol. payable out of the profits of that eſtate 
% ſoon as it came in poſſeſſion, 


Brotherow, 
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Caſe 280 Brotherow, Widow of J. B heros; werkus Hood. 


In Scacc'. 
* 
Huſband ILL for a legacy of fol. deviſed to her by will of 
dy ng before 7e. Mills, 1715, when ſhe would attain the age 


legacy was 
payable to of twenty one; ſhe attained that age 14 Feb. 17 34, but 


is wife, it before had married one Bretherow, who was dead, and 

. 2 3 the bill was againſt the defendant as executor of the teſta- 

Choſe in tor, who denied aſſets. 

Action, But it was objeCted, the executor or. adminiſtrator 

venting of the huſhbard cus to have been a party, for the 

the wife, Tight veſted in the huſband, who might Teleaſe it. 

2 Eq. Abe. Sed non allecutur 5 for the huſband dying before the 

1. legacy was payable, it was in the nature of a Cheſe in 
Action, which would ſurvive to the wife; and althcugh 
the buſband might poſſibly have releaſed it, yet that 
ſhall not be preſumed; and gif it had been * the de- 
fendant, to whom the releate mult be given, might make 


it appcar, 


| Henry fr 


* 


* 


2 1 
as 1 * 1 oY 
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Ben:y Harvey and Catherine ux', Daughter of Sir L725 
| 50 5 aſe 281 
od, Thomas Aſton, and Anne Clifton, Widow, 
another daughter, verſus Dame Catherine his 
| Relict, and Sir Thomas Aſton his Son and 
of Heir, Henry Wright and Andrew Kenrick, . 
age In Canc'. ay | 
but 
and | | | 
ſta N AN APPEAL from a decree of his Honour the A condition 
Maſter of the Rolls, the caſe was this: W 
oN Sir Thomas Aſton having iſſue a-ſon and three, daughters, nage with | 


the by leaſe and releaſe 27 & 28 May 1712, Sir Thomas Aſton, con ent of 


makes a voluntary ſettlement to the uſe of himſelf for life, 1 a 


the then as to part to his wife for life, then to his ſon for life, nerd 0 4 
"Y ind after to his farſt and other ſons in tail male; then to pot on or 
A the uſe of Sir Robert Burdet amd Serjeant Cheſhire, for on R 
4 1909 vears; which term is afterwards made to commence penſed with 
immediately on the deceaſe of Sir Tamas Aſton, and was, in a co rt of | 
lake 000" equity, tho? 
mer dl, in the Caſe 


On truſt, that if Sir Tamas ſhould have one or more of daugh- 
ſons living at his death, and 'alſo more than one daughter ters for- g 
then living, or born after, or married in his life with bis 2. "WM 
conſent, the truſtees ſhould raiſe for portion of every ſuch 147, c. 6, 

Guzhter 2000l. and ſhould pay to her ſuch ſum at the 216, c. 125 = 
lime of her marriage with ſuch conſent as aforefaid, 7, $03, c. 41 | 
with conſent of her mother, if living and not remarricd ; 570, 1 e | 

| 


dead, or married to a ſecond huſband, with conſent of 55% c. 33. 
aid. 212. 


1 Ath, 361. 


"Ks 


tictruſtees Sir Robert Burdet and Serjeant Cheſbire, or the 
"00g of them, his executors, adminiſtrators or al- 
Ans. 

And alſo on truſt to raiſe for the maintenance of ſuch 
daughters yearly the ſum of Fol. till their age of cighteen, [527] 
and after 70l. per annum till their marriage with ſuch con- 
ſent during the life of the mother, but if ſhe died or mar- 
ſed again, 100l. per annum till their marriage or death. 

Provided, that if the ſaid portions and maintenances 
Nould be raiſed or ſecured by thoſe in remainder, or if 
Pere ſhould be no daughters or yourger ſons, or if all 


lie daughters die before marriage, and the younger ſons 
betore 


- nies to be raiſed by ſuch mortgage, and out of the monies 


1728] 


raiſe the ſums o 


Trin. 1734, exhibit! a bill of revivor for payment ef 


4 3 » 4 1 | 22 N 
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before age of twenty-four, and the expences of truſtees be 
ſatisfied, the term ſhould ceaſe. . 

By will 26 Feb. 1722, Sir Thomas Aſton taking notice of 
the ſaid term and truſts, and the purchaſe of other lands, 
deviſes thoſe eſtates to the defendant H. Wright and Anu 
drew Kenrick for 500 years, on truſt by mortgage or ſale to 

3100l. and 1000l. (monies he had ap- 

lied out of his perſonal eſtate towards ſuch purchaſe) and 
pay them to his executors, which ſhould be accounted as 
part of his perſonal eſtate; then wills, that out of the mo- 


due to him on. mortgages, bonds, notes or other ſecurities, 
or in hands of goldſmiths, bailiffs, agents, or due for tent, 
there ſhould be paid to each of his daughters unmarried and 
unprovided for at his deceaſe 2000l. as an augmentation of 
their fortunes provided for them by the ſaid indentures, to 
te paid at ſuch times, and ſubject to ſuch conditions, 
proviſoes, limitations and agreements, as their original 
3 are in the ſaid indenture made ſubject and liable 
0 


By codicil he directs the term of rooo years limited to 
Sir Robert Burdett, and Serjeant Cheſbire, to commence 
immediately on his own deceaſe, and adds other eſtates to 
the ſaid term for the better raiſing kis daughters portions, 
as therein appointed to be raiſed and paid ; and limits his 
eſtate in Cheſhire to Serjeant Chefhire, till his ſons attained 
the age of 25 years, on truſt to raiſe proviſions for his 
ſons, and to apply the reſidue of the profits towards raiſing 
his daughters portions by the ſaid indenture, as they areby 
the ſaid-indenture appointed to be raiſed and paid. 

16 Jan. 1924 Sir Thomas A. died leaving a ſon and three 
daughters ; Paſch. 1725 the daughters exhibit a bill, pray- 
ing the will might be proved, the truſt executed, and direc- 
tions for execution of truſt, 

6 Dec. 1725, Maſter of the Rolls decreed that the ſettle 
ment, will and codicil were duly proved; that the truſtees 
ſhould raiſe the maintenance, and when portions became 
due ſhould apply for further directions. | 


Plaintiff married Catherine, and Cliften married Au, 
now his widow, both without mother's conſent, and 1n 


the portions, which by order 7 Nov. 1734 ſtood revived. 


Ard 


a a . 


— 
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4nd dame Catherine A. in her anſwer to it inſiſts, that 
Ur, Harvey and his wife were acquainted before marriage 
with the terms on which the proviſion for daughters was 
nade, and that if they married without conſent they could 
wt have his wife's portion. | 

That the marriage was againſt her conſent, and ſhe re- 
fed conſent, becauſe Harvey had no eſtate real or perſonal, . 
make a ſuitable ſettlement for wife or children, nor was 
m propoſed, ſo that ſhe could not in juſtice or conſcience 
conſent. | | 

Nov. 1739, it was decreed, that the plaintiffs were in- 
ited to their original portions as well as to the additional 
rtions given by the will, and intereſt for the ſame from 
the time of their marriage. | AW 

On this caſe, the portions provided by the ſettlement 
nd by the will have properly been conſidered diſtinetly, 
nd I ſhall likewiſe conſider them diſtinctly. 

Firſt queſtion is, Whether, when a father by a voluntary 

element of his real eſtate veſts a term of years in truſtees 
n truſt to raiſe 2000l. a-piece for his daughters portions, 
o be paid at the time of their marriage with their mother's [529] 
conſent, and a yearly maintenance till marriage with ſuch 
conſent, it is proper for a court of equity to compel the 
tuſtees to pay ſuch portion on the daughter's marriage, 
hough her marriage was without the conſent required? 

Secondly, Whether if the portion by the ſettlement ought 
pot to be paid, there will not be a difference in reſpect to 
teaugmentation of the portion given by the will? 

In the conſideration of theſe queſtions it may not be a- | 
mils to lay out of the caſe what ſeems uncontroverted on Re est 
ee boch ſides. 7 2400] 4 Cha. temp. 
ſay And firſt, That if a portion be given on the conſideration Dar: 54208 
rece t the daughter ſhould never marry, I think ſuch a con- Rum. 922 

tion ſhould be rejected as repugnant to the original inſti- 2 Lev: 21. 
trle- ation of the creation of mankind : In the caſe of Fry and ' K od. 86. 
tees g Prier, Ch. Baron HAL x takes notice that the condition did 1 
ame A v reſtrain marriage, though it required conſent. 867. 

Seondly, If a pecuniary legacy be given on conſidera- Keb. 19. 
Inns, ton that the legatee ſhall not marry without conſent, and no g 


<a] e Ip 42 111, c. Y- 
d in "ſe over; the condition would be held ineffectual in this 14. 306, 
t ol Court. | 2Ch.rep.26. 


d. do it was held in the caſe of Sir H. Bellafis, ver. 1s Er- by cal; ab. 


une, 1 Cha, Ca. 22. 2 F.cem, 
; I 7 
*S, Eq ab. 
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N. Abr. So Flemyne and Waldgrave, 1 Cha, Ca. 58, 
110% © 3 So in the caſe of Ferveis and Dube, 1 Ver, 19. | 
So Garrett and Pretty, 2 Ver. 293, and in many other 
caſes; ſo that it ſeems a point eftabliſhed in this Court. 
[43] And the true reaſon of thoſe cafes ſeems to be what ft 
Went 199- intimated by Ch. Baron HAL in the cafe of Fry and Pry. 
n ter, 1 Mod. 328, to keep an uniformity between this 
1 Med. £6, Court and the eccleſiaſtical Court ; for ſince pecuniary le- 
2 Keb. 756, gacies may be ſued for in the eccleſtaſtical Court where 
des $144 ſuch condition would be held void, it would be ſtrange the 
3 Keb. ig, legatee ſuing in the eccleſiaſtical Comt ſhould recover his 
r Eq. br. legacy, but ſuing here. ſhould be barred, 
ed chan And it is probahle the like determination might be made 
135 in this Court, to keep up an uniformity in its own decrees, 
- wn RP if a legacy ſhould be given out of land in the ſame manner, 
tho* the ecclefiaftical Court could have no cognizance in 
that cafe, but it might appear incongruous the ſame 
words ſhould have a different conſtruction in reſpect to x 
legacy out of lands, from what they would have in caſe o 
_ . 4 money legacy, when there is no eſſential difference in the 
equity or reaſon of the thing. 

But on the contrary it is as ſully eſtabliſhed in this Court, 
that where a pecuniary legacy is given to a fingle woman, 
on condition that ſhe do not marry without conſent, and it 
the do fo, that then the money ſhall go to another perſon, 
F ſhe marry without conſent required, ſhe fhall loſe her 
legacy. | 

In the cafe of Wiſeman and Forſter, 2 Cha. Rep. 23. 

In the caſe of Sutton and Fewks, 2 Cha. Rep. 95. J. 
Wis and Duke, 1 Ver. 19. iy 

In the caſe of Strutton and Grimes, 2 Vern. 333, and many 


ether caſes, which it is needleſs to enumerate, ſince it i"! 


agreed, and no cafe to the contrary. 


But the eccleſiaſtical Court makes no difference where 
there is a deviſe over, and where not; yet courts of equi-B";. 
ty have always made a difference; which ſhews, that wee w 
the intent of the party is clear and expreſs, that the . 
tee ſhall not have the legacy unleſs ſhe marry with conſent, of 

i 


[+31] the court of equity bath not followed the rule of the eccle- * 


ſiaſtical court. 


And as this Court allows the condition of not marrving " 
without conſent, where the intention of the donor aſ de- he 
vifcr is apparent it ſhould be complied with, by deviſing it I 


over if it was not; fo it is more ſtrongly allowed w . 
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hs kettlement is of lands on ſuch condition as appears by Ante 530. 


ther te caſe of Fry and Porter. | . 
a 4nd much more ſo where ſuch condition is made a con- 1 Eq. caſ. 

1 oY on precedent ; as was determined in the caſe of Bertie wh he Ga 
P;r WY Lerd Palk/and. | 1 Salk 231, 


Theſe things being premiſed, and I think agreed on all; Cha. Caſ. 
tines, I ſhall confider how far the preſent caſe agrees or 4 
bfazrees with the rules and grounds upon which the deter- 343 
ninations in the points mentioned have been made. 1: N 
Now in the preſent cafe it ſeems plain, that the marriage Sor 136, 

vith conſent is made a condition precedent to the payment 2 Freeta, » 
3ade f the portions provided by Sir Thomas A. for his daughters 220. 

rees the ſettlement 1712, for the 2000l. is to be paid to each 

daughter at the time of marriage with ſuch conſent as a- 


era. 


mer 

* brefiid, ſo that ſuch marriage muſt neceſſarily - precede 
ame tt payment of the money — 

to 1 [t is admitted by the counſel ſor plaintiffs, that the mar- 
ſe off re muſt precede, and that is the principal thing regard- 


ct, ard the conſent is only a circumſtance that may well be 
lfrenſed with. | Ed | | | 

But upon conſideration of the whole ſettlement, it ſeems 
widert to me, that the marriage with conſent, was the 


nan, | 
i principal thing in view of Sir Thomas A. for it is repeated 
ſon, " every branch of the truſt, if there was no ſon, and two 
ber WW ciuzhters, the portion of youngeſt was to be paid on mar- 


tage with conſent; fo if more than two daughters ; ſo if 
ens and two or more daughters; ſo that the conſent re- [532] 
quired was as much deſigned by Sir Thomas A. as their 73 
marriage, to intitle the daughters to their portions, 
It is a known rule, where a condition precedent copu- | 
ltive precedes an eſtate or truſt, the whole muſt be per- | 
formed before the eſtate or truſt can ariſe ; the caſe of Sir 


ere BN cod, alias Creamer ver. Duke of Southampton, Ca. Nero, Par, 
„. is an authority expreſs in this point; Sir H. Wood, on Ca. 83. 
eſe marriage of his daughter with the duke, made a ſettlement 


0 truſt to raiſe maintenance till marriage or age of 175 
nd if his daughter after her age of 16 ſhopld marry and 
hve iſſue male by the duke, then for ſettlement on the 
Ile male, and for a better proviſion for the duke and his 


inge, on truſt for the duke and his wiſe for their lives, and 
de- Wer to their firſt and other ſons in tail male. She married 


*iore the age of 16, and a'ter that age died withont ifjue 3 
the queſtion was, Whether the duke ſhonld not have the 


ate for his life? And at firſt deetceꝗ for him, but that 
| | decree 
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| Eq Abr. So Flemyne and WFaldgrave, 1 Cha, Ca. 58, 
110% „3% 80 in the caſe of Ferveis and Die, 1 Ver. ig. 
So Garrett and Pretty, 2 Ver. 292, and in many other 

caſes; ſo that it ſeems a point eftabliſhed in this Court. 
[534] And the true reafon of thoſe cafes ſeems to be what it 
Went 199, intimated by Ch. Baron Hare in the cafe of Fry and Pure 
Ray. ©3% ter, 1 Mod. 328. to keep an uniformity | 
1 . 3 eep an uniformity between this 
1 Med. £6, Court and the eccleſiaſtical Court; for fince pecuniary le- 
> Rad. 746, gacies may be ſued for in the eccleſiaſtical Court where 
369 % ſuch condition would be held void, it would be ſtrange the 
3 Ked. is, legatee ſuing in the eccleſiaſtical Comt ſhould recover his 

et 0 legacy, but ſuing here ſhould be barred. 

| Cai.Chan, And it is probahle the like determination might be made 
138 in this Court, to keep np an uniformity in its own decrees, 
8 RFP if a legacy ſhould be given out cf land in the ſame manner, 
; tho* the ecclefiafiical Court could have no cognizance in 
that cafe, but it might appear incongruous the ſame 
words thould have a different conſtruction in reſpe@ to 1 
legacy out of lands, from what they would have in caſe of 
4 money legacy, when there is no eſſential difference in the 
equity or reafon of the thing. i 
But on the contrary it is as ſully eſtabliſhed in this Court, 
that where a pecuniary legacy is given to a ſingle woman, Wir 
on condition that ſhe do not marry without conſent, and WW?" 
the do fo, that then the money ſhall go to another perſon, WW" 


F ſhe marry without conſent required, ſhe ſhall loſe her WW: 
legacy. Nas 
In the cafe of Wiſeman and Forſter, 2 Cha. Rep. 23. fon: 
In the caſe of Sutton and Fewks, 2 Cha. Rep. 95. . 
120 


wis and Duke, 1 Ver. 19. 
In the caſe of Strutton and Grimes, 2 Vern. 333, andmany 
ether caſes, which it is needleſs to enumerate, ſince it 1s 
agreed, and no caſe to the contrary. | 

But the eccleſiaſtical Court makes no difference where 
there is a deviſe over, and where not; yet courts of equi- 
ty have always made a difference; which ſhews, that wheſe 
the intent of the party is clear and expreſs, that the legt- 
tee ſhall not have the legacy unleſs ſhe marry with conſent, 
[+31] the court of equity bath not followed the rule of the eccle- 

ſiaſtical court. 
And as this Court allows the condition of not marry!" 
without conſent, where the intention of the donor or de. 
viſer is apparent it ſhould be complied with, by deviſing | 
ere 


over if it was not; ſo it is more ſtrongly allowed m 
| the 


% 
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he ſettlement is of lands on ſuch condition; as appears by Ante 5 | 
ere caſe of Fry and Porter. eee eee | F 
aud much more ſo where ſuch condition is made a' con- 8 caſ. 4 
it i$ hon precedent ; as was determined in the caſe of Bertie CN OE ” 
Pix ind Lerd Talk land. 6 | 8 1 Salk 231. 
this Theſe things being premiſed, and J think agreed on all 3 Cha. Caſ. 


hands, I ſhall conſider how far the preſent caſe agrees or mg 


ere berees with the rules and grounds upon which the deter- 333 
the nations in the points mentioned have been made. ag 
- bis Now in the preſent cafe it ſeems plain, that the marriage ig. 236, 


vith conſent is made a condition precedent to the payment 2 Free, » 
> the portions provided by Sir Thomas A. for his daughters 22. 

br the ſettlement 1712, for the 2000l. is to be paid to each 

daughter at the time of marriage with ſuch conſent as a- 

brefid, ſo that ſuch marriage muſt neceſſarily - precede 

he payment of the money 

It is admitted by the counſel for plaintiffs, that the mar- 


0 1 | 
e of fage muſt precede, and that is the principal thing regard- 9 f 
the WW, ard the conſent is only a circumſtance that may well be 1 


lrenſed with. ” | | | 
But upon conſideration of the whole ſettlement, it ſeems = 
widert to me, that the marriage with conſent, was the | | 


an, 

d rcipal thing in view of Sir Thomas A. for it is repeated ' AF 
on, WT" every branch of the truſt, if there was no ſon, and two = 
her twghters, the portion of youngeſt was to be paid on mar- = 


tage with conſent; ſo if more than two daughters; ſo if 

ns and two or more daughters; ſo that the conſent re- [532] 
quired was as much deſigned by Sir Thomas A. as their d“ 3 
marriage, to intitle the daughters to their portions, 

It is a known rule, where a condition precedent copu- 

ltive precedes an eſtate or truſt, the whole muſt be per- 

frmed before the eſtate or truſt can ariſe ; the caſe of Sir 


ere Ceſar Nod, alias Creamer ver. Duke of Sout hampton, Ca- P. Show. Par, 
-. is an authority expreſs in this point; Sir H. Mod, on Ca. 83. 

eie arriaze of his daughter with the duke, made a i ettlement 

1-0" truſt to raiſe maintenance till marriage or age of 173 

nt, ind if his daughter after her age of 16 ſhopld marry and 

le. "ive iſſue male by the duke, then for ſettlement on the 


lie male, and for a better proviſion for the duke and his 
"fe, on truſt for the duke and his wiſe for their lives, and 
Wer to their firſt and other ſons in tail male. She married 
lore the age of 16, and a'ter that age died without iſſne; 
he queſtion was, Whether the duke ſhould not have the 


ite for his life? And at firſt deeteeꝗ for him, but that 
| | decree 


$ Vern, 


Ib. 223 


be complied with in the whole, before the portion of t 


[733] 


to any uſe or truſt, the intire condition muſt be performet 


death, or married in his life with his conſent, and conſe 
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decree was reverſed in the Houſe of Lords; for it was fn 
the words were plain and certain, that there muſt not 6 
be a marriage, but iſſue male; and when a condition c 
pulative, conſiſting of ſeveral branches, is made precede 


elſe the uſe or truſt can neyer ariſe, or take place; and 
would be violence to break the condition into two part 
which is but one according to the plain and natural ſenſe 
it, 

The ſame determination was made afterwards in th 
Court inter Sir Cæſar Wood and W. Webb, Pa. Ca. 
and affirmed in the Houſe of Lords, 

So that, according to the plain rules of conſtruction, t 
marriage with conſent, which is one intire condition, mu 


daughter can be payable, if the intent of Sir Thomas 4, 
take place. | 

This is ſtill more evident, if poſſible, in that Sir Thong 
A, hath directed maintenance for his daughters till ſuc 
marriage with conſent ; now it could never be Sir Thom, 
A's meaning, that the maintenance ſhould continue after th 
portions paid; but if the portions be payable on marriage 
though without conſent, and the maintenance be paid u 
marriage with conſent, they muſt have the maintenance a 
intereſt of portion at the ſame timez this plainly ſhe 
dir Thomas intended the portions ſhould not be paid till ih 
maintenance ceaſed, thgt is, till marriage with conſe: 
required. | 

It was obſerved very truly, that in the proviſo that dete 
mines the truſt, the words were If ng daughter, or all i 
before marriage, Ic. the term ſhould ceaſe z but that mul 
be intended of ſuch marriage as before mentioned, the m 
riage with conſent of mother or truſtees, 

t was likewiſe obſerved, that the truſt is, if Sir Thom 
ſhould have two daughters living at his death, or wn 
ſhould warry in his life-time with his conſent, the truſte 
ſhould raiſe 2000. for the portion of every ſuch dau! 
ter; whence it was inferred, that if the portions were l 
be paid only on marriage with conſent of mother or tru 
tees, ſuch daughter as married in Sir Thomas A's life wit 
his conſent, could have no portion; but I ſee no groun 
for fuch inference, for ſince 2000l. was to be raiſed fo 
the portion of every ſuch daughter who was living at I 


quedl! 


CH . \ Gs. * 
* * 
of 
3 


2 
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ently the time of payment on marriage with conſent of - 
wether and truſtees, muſt extend only to ſuch daughter as | 
wrried not with father's conſent in his life. 1 

n ce [ am therefore of opinion, that marriage with confent of 
de WWW other or truſtees, is a condition precedent, that muſt be 
mei ormed be fore the daughter can be perfectly intitled te 

de 2000l. to be raiſed by the truſt of this ſettlement. 
And that it was the plain and manifeſt intention of Sir -n 
una A. that his daughters ſhould not have the portions, 4 
obe raiſed by this truſt, paid at their marriage, unleſs 

hey married with ſuch conſent as he preſcribes to them. 

But the principal objeQtion is, that if the intention of [734] 
r Thomas A. was ſuch, yet that intention is not agreeable , 

v the rules of this Court; for by the civil law a condition 8 
kt to. marry without conſent of others, is unlawful and = 
wid, and that rule of the civil law is adopted into the de- 9 
tminations of this Court in like caſes; and the civil law 

makes no diſtinction between conditions precedent and 

hbſequent, but looks on both as equally unlawful, 

The knowledge of the civil law is in many reſpeQs ufe- Obſervation 
, but in regard to the determinations of this or other noel agg el 
courts in Weſiminſter. Hall, SxLDON ſeems to make a 
yoper obſer vation, Diſſert. ad Flet. l. 3. ſec. 5, who after 
di vice taken of the prevalency of the civil law in this realm 
1 bſeveral periods of time, concludes that it is manifeſt 
me ſort of uſe of it prevailed in deciſions that were to 
e determined by the law of England; not that any thought 
alen ae realm ſubject to the imperial law, or that the common 
by could receive any change from it, for all taught the 
eter common law was to be followed, where it varied from it, | 
vas repugnant to it; but if no expreſs rule of the com- | 
muß ron law in the caſe, the rule of the civil law was fol- | 
ed; or if both laws agreed, the matter was in ſome | | 
meaſure confirmed or explained by the words in the civil 
w, 
lt is plain from u hat has been before obſerved, in regard 
o condition of not marrying without conſent, when an- 
ug red to legacy pecuniary without any deviſe over, the 


e ne of the civil law is followed; if there be a deviſe over, 
rug de rule of the civil law is rejected. 
With | ; 


The 


[735] 


[736] 


law is applicable to it, it may be proper to conſider ſhort 


9 
. 


* 
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The preſent caſe being different from both theſe e 
tremes, in order to diſcern how far the reaſon of the ci 


the ground upon which this rule in the civil law y 
founded, * 

Now as by ſtatute of wills 32 H. 5. a man was allows 
to deviſe his lands, ſo as he'left a third part of his land 
held by knight-ſervice to deſcend to his heir. | 

So by Lex faſcidia legare, jus eſto dum non minus qua 
quertam partem eo teflamento heredes capiant. Dig. |. 
tit. 2. | *: 

And if leſs was leſt, it was to be made up a fourth pa 
—— tit. 18. Hence it was ſaid he could deviſe only n 
ed quadrantem, for as he that had the whole inheritance, w 
called heres, ex aſſe, as that was divided into twelve part 
the legataries could have but nine parts, and the other thrg 
remained to the heir; and if the heir was totally diſink 
rited without juſt cauſe, the will was ſet aſide, as tune 
inaffic ijoſum. Juſt . A. , 

This fourth part of the heir was called legitima portin. 

This /egitima portio being payable on marriage, whe 
they went into another family, was endeavoured to be 
voided two ways. | | | 
_ Firſt, by giving it on condition that they ſhould 
marry. | 

Secondly, By preventing their marriage. 

Both were endeavoured to be remedied by the lex ful 
which provided, as Dr. Strahan rightly obſerved, gui c 
batus aut viduitatis conditionem heredi legatariove injunxer 
heres legatariuſve ea conditione liberi ſunto, neq. minus del 
tam hareditatem legitimam fac lege conſequantur. Goth e 
ſonte Juris Civilis. | 

Againſt the hindrance of the child's marriage, it w 
Provided, qui liberos, quot in poteſtate habent, injurie pra 
buerint ducere uxores aut nubere, and by a ſubſequent law, 
dotem dare non volunt, per proconſules, prefideſq. provinciar 
cogentur in matrimonio collocano & dotare. Dig. |. 23. ti. 

The branch of the lex julia, which made void conditc 
prohibitory of marriage annexed to a legacy, ment1o!'s an 
ſuch as prohibited marriage totally, and extended to pro 
bitions to widows as well as maidens ; but in reſpect to u 
dows it was ſoon aſter diſpenſed with; and thereſere ! 
man gave a legacy to his wife on condition, if ſhe marric 
it ſhould go to another, non dubium eft quin, ff * 
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A | 
1 though ſuch a condition is mentioned as void, Sf 
wleri legatur. Dig. I. 35. tit. 1. I. 22. 

Ya Githefred in his notes in the margin aſks gui ff uxori? 
lilwer, f nupſerit, cogenda eft ; | 

And ſaith the law was abrogated in reſpec of legacies 
0 2 wife, Nov. 22. c. 44. for ſhe muſt chuſe to forbear 
zriaze, if ſhe would have the legacy, or to loſe the le- 
ey i ſhe would mairy, 

9 Orph. Leg. 3 pt. c. 17, f. 9, faith, ſuch condition 
prexed to a legacy given to a virgin is void; but the 
milor rather canon law, allows it in a legacy to a widow, 
epecially if given by the huſband to his v ife, or ſon to 
mother. | 

Another evaſion of this law, was by annexing a condi- 
an not wholly prohibiting marriage, but requiring to 
ny ad arbitrium or with conſent of another, whoſe 
ent he kriew would not be given. | 

But this being evaſion, was looked upon as equally un— 
ful, reſcendi debet, quod fraudende legis gratia adjcrif= 
weſl, Dig. I. 35. tit. 1. l. (4. 

But this was void only ubi fraus legi fradta eff. And there- 
e a condition not to marry a particular perſon was law- 
ll; þ legat* fit, ſi neg; Titia, neg; ſei, neg. navi nup ſe» 
„ ſi plures denig; perſone comprehenſe fuerint, ft culibet ror 
eri, amitteret legat”, for total reſtraint appears not, 
lice ſhe marry any other. Dig. l. 35, tit. 1. l. 63, 64. 
do if condition be not to marry a merchant widow, any 
Ir, Sc. Swinb. 4 part. 272, 3. | ; He! 

but ſuppoſe a legacy be given upon a precedent fact, 
may or may not be done, or to be paid at ſuch a time 
{may roi come ; if the ſat required be not performed, 
te time required never come, by the civil law the legacy 
* bt, and can never veſt. 
i. | 
ti we eit, cum in familiam nupſerit, cum magiſtratum inierit, 
1 
* vet! cedere poteſt, 

hs So U ian ſatth, D. J. 35. tit. 1.1. 41. Legata ſub .cond* 
m Oi nom ſtatim, ſed cum conditio extiterit, d:leri incipianty 
ric „tim detegari nan potwerunt, 
6, 


* Ard 


pw ef! r2/iitutio, faith Gans. Dig. I. 32. tit. 3. 


Dig. 1. 39, tit. 2. J. 2, 22. If a legacy be given cum 


i tempus conditiove obtigit, neg; res pertinere, neq; dies 


Y 
vx 
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And although where the condition is certain, if the 
gatee die, though the condition be after performed, w 
performed the heir ſhall have it; yet when a legac 
_ upon a time or fact precedent, which may ne 


appen, if the legatary die before, it ſhall veſt in! 


heirs. 
So Orp. Leg. pt. 3. e. 17, f. 11. If legacy be given 
marriage, or twenty-one, till time come, or matriage 
gacy ſhall not veſt, 
A difference is there made, and by Swinb. and follo 
by many caſes in law and equity, Dig. 596. in margi 
2 Vent. 342. 2 Ver. 137, 508, 673. where the time 
annexed to the legacy, and where to the performance 
the thing given, as at twenty-one, or to be Paid at twen 
one. | . 


17381 But in the caſe of Yates and Fettiplace, 2 Vern, 4 


Reported Legacy to be paid at twenty-one, or at twenty-one, | 


Lead we. Lord Keeper is all one, who ſaid caſes cited by Sui 
prec. in Ch, and Godb. do not warrant the difference. i 


140. But be that as it will, it is plain that by civil law à leg 


N cy given on a precedent contingency is not pay able till t 

2 Eq. abr, contingency happen, | 5 

$47, c. 10, Hence it. appears, that what is ſaid, that the civil | 

$53 <3 makes no diſtinction between a condition precedent i 

243. ſubſequent, muſt be taken with allowance. 

z LordRay- The ground of ſaying ſo ſeems to me to be this: 

mond, $98: conditions impoſſible, legibus interdicia or prebroſa, by 
civil law, are void, and the legacy is abſolute and with 
condition, and conſequently it is not material whether it 
precedent or ſubſequent, ſince it is null and void. And 
would be ſtrange, when the law makes a condition 0 
and ſaith the legatory ſhall be diſcharged from the condit 
generally, to ſay it ſhall be fo only where the condition 
ſubſequent, not where it is precedent. 

Beſides, every condition by the civil law ſuſpends t 
legacy, ſo that tho? it be ſubſequent, it is not as gif 
common law, actually due to the party, but as it was f 
before cum conditio extiterlt deberi incipiant, & interim 
legari non poſſunt. 

So that the meaning is, a condition ſuhſequent by! 
civil law is of the nature of a condition precedent at co 
mon law; the intereſt does not veſt actually, tho 
virtually it does, till the performance of the condition, | 
in negative conditions till caution or ſecurity ts gen 
the performance. Swinb. 4 pt. ſ. 9. 
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But I do not obſerve, that in the caſe cited by the learn- 
ed civilians, where the legacy is given on a precedent fact 
o be performed, that may be performed, or not, that the 


and in the inſtances before given ſaith, the legacy till per- 
ormance ſhall not have effe& e 

But it hath been inſiſted, that in many caſes the Court 
hath looked upon theſe conditions as void, and rejected 
tem, and that in inſtances as ſtrong as the preſent caſe. 

That this Court hath decreed the legacy where ſuch con- 
lition was ſubſequent, and no deviſe over, was before ob- 
ſerved ; and that it hath as conſtantly refuſed to decree it, 
shere there was a deviſe over, is as evident. 


n conſideration the plaintiff, who was the mother, would 
ire her conſent and furtherance to her daughter's mar- 
rage with him. WiNcu held it no conſideration, becauſe 
he ſaid, in Pigot's caſe, it was determined, that a perſon 
v whom a legacy was given on condition ſhe married wit! 
conſent of mother, had ſentence for her legacy, though 
pleaded in bar ſhe did not marry with conſent of mother. 

This Piget's caſe is plainly a ſentence in the ecclcſiaſtical 
Court, where ſuch condition is always diſallowed; but in 
he principal caſe, the conſideration was held good by the 
lirce other judges; for nature, they ſaid, had given parents 
he power of diſpoſing their children, and in nature the 
Cildren are bound to obey them, as appears by the re- 
jort of the ſame caſe. Hob. 10. 1 Roll. Abr. S. g. 
| Brown, 18. | 
but three caſes have principally been relied on, determi- 
td in this Court, as parallel to this. EE 

Firſt, The caſe of Fleming and Waldgrave, Cha. Ca. 58. 
nich was a leaſe for years to Sir Edward I/a'derave and 


kr, or ſurvivor ſhould nominate, and for want of nomi- * 
auen, to Sir Edward and lady, or ſurvivor of them; the 
Matrices without their conſent, they die without any no- 
piation, Bill was preferred by Sandal, who had a gene- 
v deed of gift from Lady V. who ſurvived, of all her 
W and chattels, againſt F. C:þ/edite, who had admini- 

Sf —___ fraticen 


civil law allows the legacy to take effect till the fact done; [739] 


The caſe Mo. 857. Grefly and Luther, was inſiſted on 1 Brownl. 
fr that purpoſe ; A ſunipſit on promiſe made by defendant, — 


wly, on truſt to raiſe gool. for a feme ſole, in caſe the did [740] 
dt marry contrary to good liking of Sir Edward and lady; 1 Caf. Ch. 
ſhe did, then to go to ſuch perſons as Sir Edward and Fine Ch. =, 


ſent, it does not appear they diſliked it, and the making n 
nomination is an argument they did not, and ſo the con 


the leaſe otherwiſe; though the book gives no reaſon {c 
ſuch ſaying ; but in the caſe of Creagh and Wilſen, 2 Ver 


1 Eq. abr. 
111 c. 6. 
Finch. Cha. 
rep. 63. 
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ſtration to the feme and Lady V. to have the benefit of 
this leaſe; which was decreed for Copledite. 

The caſe is obſcurely reported, but here was no nomina 
tion, for the gift of all her goods and chattles could no 
amotint to = Sanda /] nominee of this ꝙool. 


Here appears no diſlike of marriage; for though no con 


dition not bròken; and this might be the reaſon the boo 
faith, it was not in the power of the truſtees to diſpoſe « 


572. it is ſaid, there may be a difference between marry 
ing without conſent, and marrying againſt conſent, accord 
ing to the caſe of Fleming and Waldgrave. + 
Secondly, The caſe of Needham and Sit H. Vern, re 
ſolved temp. Lord Nottingham. 
The caſe as reported is, That the daughter of Lo 


| Kelmurrey and the ſon of Lord K. prefer a bill to have i e. 


benefit of a ſettlement made by Lord K. and his ſon, wher 


by truſtees were to raiſe 1500]. a- piece for portions of ti un 


maintenance in mean time; and if truſtees had raiſed i 
portions before they married, they were to improve the 


of Lord K. had raiſed the portions ; and the plaintiffs be 
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daughters, the plaintiffs and the ſiſters, payable at the ma 
riage with conſent of truſtees or major part of them, 2 


to the beſt advantage; and if they married without conſe 
the pertion of her ſo marrying ſhould remain over to an 
ther ; the truſtees received the rents ever fince the dea 


in years, and intending not to marry, would lay out thai 
portions in purchaſe of znnuities for their larger main 
nance. ef 1 
Queſtion was, Whether plaintiffs ought to have 
tions at their own diſpoſal, before they married with conſe 
And it being admitted, if either died before matti 


her portion ſhould go to her executor or adminiſtrator, but | 


they offering ſecurity to indemnify truſtees from claim 
defendants, who were infants, children of Charles Lot ; 
to whom portion after marriage without conſent ue 


mited by the ſettlement; the Court decreed it on ov” i: | 


ſuch ſecurit y. 
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It is evident this decree was not conformable to the uſual 


curſe of proceedings in equity; if one may gueſs upon ſo 
fort and obſcure a report of the caſe, it ſeems to be a de- 


dee by conſent. 


_ 


Lord K. and party to the ſettlement and to the bill, and to 
hom the benefit of the portions, if not paid, would re- 
ſult, conſents his two ſiſters ſhould have their portions to 
out in the purchaſe of annuities, for their better ſupport, 
nd ſo admits they would go to the cxecutor or adminiſtra- 
tr if they died unmarried ; of perhaps it might be appre- 
knded by the parties, that a ſum of money ou to daugh- 
tr to be paid at marriage, like a ſum demiſed to an infant 
w be paid at his age of 21 years, was an intereſt veſted 
tat would go to the exeeu'or or adminiſtrator, though the 
kriſce died before the time of payment, and upon ſuch ad- 
niſſon, the portions were decreed. 
But there was till a difficulty for the defendants to whom 
e money was limited over, in caſe the daughters mar- 
fed without conſent of truſtees ; but the plaintiffs being in 
urs, and declaring they intended never to marry, and be- 
ma ess likely to do ſo, when their fortunes were turned to 
nuities, and offering any ſecurity to indemnify truſtees 
wnſt the infant's claim, on ſuch ſecurity which truſtees 
4 willing to accept, the Court decreed the portions 
them, | ; 
However it is manifeſt, that this queſtion, whether the 
{dition annexed to the payment of the portions, that the 
ger ſhould not marry wifffout conſent of truſtees, is 
kd or not, was not the thing under the conſideration of 
uin n; for they decreed the portions though the daughters 
fr married; whereas it is agreed on all ſides in the 
lent caſe, that marriage is neceſſary before the portions 
t payable, whether the mother's conſent is neceſſary, 
Tot. 
but it is moſt evident the Court looked upon the condi- 
4 good, or there had been no need of ſecurity to in- 
nn the truſtees. (What need of ſuch ſccurity, if the 
was en was void? a 
| | it be thaught that it may be inferred from this caſe, 
he portions were an intereſt veſted in the daughters, 
#\ they died be re the time of payment; it is to be 
Gred, this was only the admiſſion of the parties, no 
mation of the Court in that matter. 

82 But 


The brother Robert, who probably was the eldeſt ſon of 


17421 


— "F 8 _ 
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fiſt and other ſons in tail ; ro000l. to ſecond, and 10 


time of payment, the portion ſhall not go to the execute 


way of expreſſing himſelf ; words that are conſtrued 
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But I apprehend it is now a ſettled point in Courts o 
Equity, that if lands be ſettled, or a term of years created 
on tcult to raiſe portions for daughters, to be paid at age off 
twenty- one, or marriage, and the daughter dies before th 


or adminiſtaator of the daughter, but ſink in the eſtate fc 
the benefit of the heir. 
So it was held Pawlett and Pawlett, affirmed in the Houf 
of Lords, 1 Ver. 204, 321. 2 Ver. 397. | 
So Yates and Fettiplace, 2 Ver. 417. Pre. Cha. 140, 
So Bruen and Bruen, 2 Ver. 429. Pre. Cha. 105. 
So 7 gurney and Tourney, Pre. Cha. 290. though the po 
tion was to be paid within a year after the father's deat 
with intereft from his death, if the child died within tl 
ear. 
Thirdly, The cafe Semphill & ux* ver. Baily & u 
Pre. Cha. 562. 
Saſtili had three daughters, Sarah, Elizabeth and þ 
Becca; the plaintiff prepoſed to marry Sarah the eldel 
Goſkil declared if ſhe married him, he would not give 
a groat, on which the match broke off; after by will 
viſed his real and perſonal eſtate to his executors, to ra 
351. Per ann. for daughter's maintenance, and if ſhe 
ried with conſent of execntors, 1c00l. in part of her p 
tion; then ſettles real eftate- to her uſe for life, and the 


to third ; ſhe after married the plaintiff without conſen 
executors, Decreed the 1000. per Lord LE CHMUEERI 
Ch. J. KinG in dutchy, Dormer cont”. | 

Fuft, This is a pecuniary, legacy, and no deviſe 0 
for the real eſtate i; after deviſed. 
| Secondly, It was to be paid at the age of twenty- 
or marriage, which ſeems to ſuperſede what was be 
mentioned, for the words are poſitive it ſhould the 
paid, but no negative words it ſhould not, if ſuch marr 
was without executors conſent. 
* Thirdly, What the Court. principally relied on, 
That the expreſſion of marriage with conſent of © 
tors, was previous, yet it was but a looſe incorſid 


man 
ent, 11 
| mat 
Ned, 
Mt of 


a condition, mult be ſuch as plainly ſhew it was the | 
of the teſtator the eſtate or gift ſhould be conditional; 
the teſtator meant is difficult to ſay; it is ſuppoſe 
meant ſhe ſhould not marry the plaintiff, but he de 
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ay ſo; if he meant ſhe ſhould never marry without exe- 


one, yet the words are general, not confined to marriage 
vithout conſent under age. 


vt payable till their marriage with mother's conſent, which 
b condition precedent to the payment; ſince even by 
he civil law, if money be given to be paid at a time or 
won an act previous to the payment, nothing becomes 
he on can be demanded, till the time incurred or the act 
erſormed; ſince no caſe appears where ever a court of 
avity decreed truſtees to pay portions out of lands given on 
zcondition precedent, that the party ſhould! firſt marry 
with conſent of mother; the matter muſt be confidered as 
n integra ; and upon the beſt conſideration cf it I have 
ken able to make, I am of opinion that Sir Thomas A\'g: 
kuzhters are not intitled to their portions by this ſettlement, 
meſs on their marriage with their mother's confent. | 
And the reaſons on which I ground my opinion are; 
Firit, That it is the right and liberty of the ſubjec, who 
makes a voluntary diſpoſition of his own property, to diſ- 
wſe of it in what manner he pleaſes ; this | believe will be 
niverſally allowed. | | : 
Secondly, That it is a fixed. and ſettled maxim of law, 
fat if an eſtate in land, or intereſt out of land, is limited 
b commence upon a condition precedent, nothing can veſt: 
uke effect till the condition performed. 


11 


and this is ſo ſtrong and ſo ſetiled a point, that it holds 
though the previous act was ar firſt impoſſible, or after 
komes impoſſible by the act of God or other accident, 
de eſtate can never veſt. . This is Co. Lit. 205, 219. and 
rule ſo well known, that I need not cite caſes to 
move it; . 

And this being a ſixed maxim of the common law, egui- 
l ſequitur legem; it is true in courts of equity it has pre- 
ule, and it is reaſonable, that where a compenſation can 
made, equity will: relieve'; for ſince it is the clear intent 


fd | the party, the eſtate ſhould go to him; ſo when it was 
ed ed in caſe he performed ſuch condition, if the per- 
e IF ance be prevented by the act of God or other acci- 


„ it is highly equitable, if an adequate rechmp e 11 
mate to him for whoſe benefit the condition was de- 
dec, that relief ſhould be given, whereby the whole in- 
a of the party may take effect. 


This 


ators conſent, he would not have given it at age of twenty- 


Since then it is apparent, that the money to be raiſed' is 


[744] 


CC 


[745] 
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This relief was heretofore given only on breach of con 
ditions ſubſequent, the Court being cautious of extending 
it to conditions precedent. i 

But the reaſon being in both caſes the ſame, the Cou 
hath of late years given relief in caſe of conditions prece 
dent as well as ſubſequent. 

But where the matter lies not in compenſations as it 
conditions not to marry without conſent, relief hath neve 
been given, that I have underſtood. | 
Eq. ab. 110, This was in the caſe of Bertie & ux' ver. Lord Falk 
P. 10. land, 2 Ver. 333. Ch. Ca. 189. 1 Salk. 231. ſolemn] 
_— — by * 80 3 Chance 


— 


182. ſettled on great deli 
Holt 230. lor, aſſiſted by Ch. J. Hoct and TR EBT, all perſons c 
great eminence and ability. 

Mr. Cary by will 168, deviſed to truſtees, on truſt fo 
Mrs. Willoughby his heir at law for her life; and if ſh 
married Lord Guildford in three years after his death, the 
to her firſt and other ſons of that marriage in tail male 
if ſhe did not marry, then to Lord Fa!k/and and his heirs. 

Treaty of marriage was on foot, ſome backwardne 
ſeemed on Lord Guz;ld/ord's fide, ſo three years elapſec 
and no marriage ; and after married Mr. Bertie, but coul 
not be ar an | 

[746] And it was ſaid in that caſe, that it would not be ea 
74e to find a precedent of relief in a court of equity, in ca 
of a condition precedent. 

So in the caſe of Creagh & ur ver. Wilſon, 2 Ver. 57 
Eq. Abr. 111. c. 5 | | : 

A man deviſed 200l. to his grandavghter if ſhe cortinue 
with his executor till 21 ; but if taken away by her fathe 
(who was a papiſt) before that age, or if ſhe married wit 
out conſent of executor; then but 10l. | : 

On viſit to her father with executor's conſent, he marrie 
her to a papiſt. Decreed per Lord KinG ſhe ſhould ha 
but 10l. for he looked upon this as a condition preceder 
and decree of Maſter of the Rolls cont” reverſed. 

But it was objected, that in the caſe of Bertie and Ls 
Falkland, there was a deviſe over; but there does not appe 
any ſuch in Creagh and Wilſou. 

But what is the defect of a deviſe ar limitation over? 

Where a condition is annexed, not to marry witho 
conſent, it is a more full and plain indication of the teſt 
tor's intention that condition ſhould be complied with, if 
be limited over, in caſe the conſent be not, than - no ” 

— N | | FIT . imitatic 
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W (nitation over; - becauſe as it is ſaid, there is as full evi- 


lere was that her iſſue ſhould have, if ſhe did marry him. 
Now if the words of the ſettlement ſhew as plainly that 
& Thomas A. meant his daughters ſhould not have the 


ference if the money had been given away to another? 
In the caſe of Fry and Porter, 1 Mod. 308. Ch. Baron 
Le faith, it is urged there ſhould be no relief, becauſe 
here is a limitation over; but that I ſhall not go upon, 


wuntary ſettlement, ſince intent is as expreſs that the per- 
bn to whom limited ſhould have it, if condition not 


hould be made to comply with the intention of the party. 
Now in the preſent caſe the ſettlement exprefly provides, 
That if any daughter die before ſhe marry with ſuch con- 


jon ſhall belong. 


ul be paid to J. S. eſpecially if it be conſidered, that 
k money doth not yet belong to the daughter; where 4 


conſent, there it may be proper to take the money from 


ks rather like advice, recommendation or requeſt to o 


not; but where it is upon a condition precedent,. the 
reſt is not veſted, and conſequently cannot be taken 
n any in whom it never attached, and transferred to ano- 
'; for as the rule of the civil law exprefles it, cum con- 


zk. Therefore in ſuch caſes it ſeems more proper to 
„ the portion ſhall not be raiſed, or ceaſe, which was in- 
«dir Thomas A. 's intention, and not to give it ſrom his 


uc) is given to another, defeazable upon marriage with- 


Cto whom it was firſt given, and veſt it in another. in 
&r to ſhew the fixed and determinate purpoſe of the 
Nor; for if it be not limited over, the mention of 
nage with conſent of truſtees, executors, or any other, 


than any reſolution that ſhe ſhould loſe her legacy if ſhe- - 


uu extiterit, tunc deberi incipiunt, & interim d l-gari non 


do another; this is what a court of equity would di: ect 
lle caſe, as appears by Lord Pawlett's and the other 
| | op. | caſes , 


ice that the teſtator intended Lord Falkland ſhould have 
te eſtate, if Mrs. W. did not marry Lord Guildford, as 


wol. a-piece to be raiſed by the ſettlement, where is the 


bee have been many reliefs in ſuch caſes, but I think none 
atis; both parties are in equal degree 1o deviſor; it is a2 


xformed, as the firſt ſhould be; I think conſtruction ' 


nt as aforeſaid, the ſum intended for her portion ſhall - 
ſe, and the eſtate be exonerated therefrom ;| or if raiſed, - - 
de paid to ſuch perſon to whom the remainder or re- 


This ſeems to me equally ſtrong as if he had ſaid, it 


[548] 


[749] 


ſtrictiy with:regard:to, the execution of the truſt; andthere- 
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caſes · mentioned, and argues Siri Thoma, & meant the fame 
thing; and therefore the rule axpreſſto ea qu tacite int, 
nihil qperatur, I think not applicable to the preſent cafe. 
A third reafon, which influences me to this: opinion, is, 
that it is moſt agreeable to the rules of equity, to direct 
the execution of the truſt according to the intent of him 
who placed the truſt in him; it is ſaid a truſt is conſtrued 
with as much advantage as may be to make good and an- 
ſwer the intent and deſign of the party; but is confirued 


fore it would be a ſtrange thing, when the truſt dire& the 
truſtees .to. pay the money at the time of the daughter's 
marriage with her mother's conſent, that the Court ſhould 
direct them to pay the money before that time. 

Nothing could juſtify a Court of Conſcience to decree 
truſtees to act ſo contrary to the expreſs wonds and deſien 
of him that intruſted them, unleſs it were that the: condi- 
tian of marrying with conſent of mother or truſtees, is, as 
it has been ſuggeſted, an unſufferable reſtraint on young 
women, which encourages a vicious courſe of life, is a 
wanton exerciſe of power in a parent, to ſubiect his chil- 
dren, to. the arbitrary controul of others in their marriage, 
not only of their mother, but of eſtrangers, executors 
adminiſtrators and aſſigns. | 

In caſe the condition was chargeable with ſuch perni 
cious canſequences, I ſhould think it deſirable the legiſla 
ture ſhould ſuppreſs. it, 
Fourthly, But it is an argument of no ſmall weight 1 
my opinion, that the reſtraint in the preſent caſe, is not 
only lawſul, but prudent. and reaſonable, and no conſe 
quence more likely to enſue from it, than the hindrance 0 
an. inconſiderate or imprudent marriage. 

By the Roman law, the marriage was null, if made with 
out the father's corfent, nuptiæ conſiſtere non poſſunt, . 
conſentiunt omnes in quorum- poteſtate ſunt. Dig. J. 23, f 
4. . 2. | | . 

Hence Grotivs obſerves ſome went ſo fan as to think the 
father's conſent nece ſſaty by the law of nature, to the val 
dity of the marriage, parentum. comſemſum ad validita!” 
conjugii guaſi naturaliter quidem requirunt ; but that is gol 
too far. | ; . 

But Groetius agrees the proper rule, forum officio comv 
niens eſſe, ut parentum conſenſum impetrant, fene concord 
nifi manifefte iniqua fit parentum v6,untas, Gro. de jure 


0. 
F 
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officians pietatis & reverenties wit, ub e 
— adhibeant liburi, nec __— e. 
Amur. L. 6; ca. 2. . 365. 

By the cuſtom of London, a Fad ˖·ô⸗·ö„ loſes her orphanage 1 berge 
ture of her father's perſonal eſtate, if ſne marries without — abr 
is conſent, unleſs he be reconeiled to it before his: death, 5" © 12 
Reſolved Fodem and Howlet. 

And it is the conſtant declaration of judges: of the law, 
md in courts of equity, that marriage witlr the parente 
onſent, is a piece of obedience: children owe by nature to 
heir parents, 

Nor is this otfoqatooſacſe leſs due to the mother thaw 
te father, though the authority: and power of the father 
b greater. 

By the civil law the father might devolve the cars of his 
lwohter's marriage to the mother, /3 in arbitrio-matris pater' 
fe voluerit, cui nuptum - communis filia callocaretur. Dig. J. 
1 tit. 3. f. 2. 

"And thoſe who argue againſt the nullity of the marriage 
the law of nature, if made without the father's conſent; 
fit that the mother's conſent ſhould: be equally neceſſury 
wh the father's; for in nature they ſay, omnibus ex: quo 
3 idem honos: habeatur. Dig. l. 32. tit. 2. net. al [750] 

35 
I was on this argued; that the promiſe to the mother * 
er conſent, and furtherance of the daughter's marriage, 
us held a good conſideration in the caſe. Mo. 857 
bref and Luther, 

And if the father may require his wife's care in the mar- 
age of his daughter, why not a friend's, as here, if his 
vie died, or ſhould marry again, whereby ſhe might be 
ks fit for ſuch a truſt ? 

Why may not a man confide, that his friend would whe 
are to make no executor or aſſignee but ſuch he could re- 

7 on, in caſe his next of kin (who would be his admini- | 
hot) was not ſo proper for the truſt ? | 

And as to the ſuppoſition. That ſuch a truſtee. may a 

at of intereſt, or for by-ends, and. ſo refuſe conſent with- 
any ground, ſuch proeeeding would ſurely be a breach 
A truſt, which I doubt not but this Court may find means 
t remedy, as well as in caſe of other breaches of truſt. 

But the condition in this caſe is the more reaſonable, 
bee here is a competent maintenaece provided by this ſet- 
kent for the daughter till their . with ſuch conſent 

as 


95 
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as required ; ſo that they are not left deſtitute of ſubſiſt. 
ence, although the 2000l. deſigned in lieu of that marriage, 
ſbould not be received by them, they have 7ol. per amun, 
and after the death or ſecond marriage of their mother, 
100l. per annum till married with conſent, which is equiva- 
lent to the intereſt of that portion; which ſeems deſigned 
rather as an augmentation of their fortunes, to encourage 
them not to marry without the mother's conſent. 

So that what is required, that they ſhould marry with 
mother's conſent, is not only a lawful, but what ſeems to 
me a prudent and reaſonable reſtraint ; and conſequently [ 
am of opinion the daughters are not intitled to the 20col, to 
be raiſed by this ſettlement until the time of their marriage 
with ſuch conſent. | | 

The fchoolmen diſtinguiſh between the pain of ſenſe, 
and the pain of loſs ; but the pœna damni is but improperly 
called a penalty, and yet that is all the penalty in the pre- 
ſent caſe. 

I will proceed to conſidea the additional portions given 
by the will, and muſt admit ſome .difference between them 
and thoſe by the ſettlement; for the portions by the will are 
to be raiſed out of a perſonal eſtate, and not as thoſe by the 


. ſettlement out of land; for though a term of 500 years is 
veſted in Mr. White and Kenrick, the defendants, to raiſe 


the ſum of 3tool and 10001. by ſale or mortgage of the 
lands included in that term, yet that was intended to replace 
thoſe ſums, which had been drawn out of the perſons] 
eſtate, toward the purchaſe of thoſe lands, and when raiſed 
were to be paid to his executors, and be accounted as part 
of his perſonal eſtate ; and then the will dire&s, That out 
of the money ſo to be paid by the truſtees to his executors, 
and out of all the other monies, bonds, bills, notes, &c. 
there ſhould be paid to ſuch of his daughters unmarried, 
and unprovided for at his deceaſe, 2000]. as an augmenta- 
tion of their fortunes provided for them by the ſaid inden- 
ture of leaſe and releaſe, which are taken notice of and 
recited in the will; 

To be paid at fuch times, and ſubjeci to ſuch conditions, pri- 


wifoes, limitations and agreements, as their original portions 


ery by the ſaid-indenture ſubjed and liable. . 
Now the words of the will muſt import, that this addr 


| tional 20001, a-piece by the will mult be paid as and in 


like mamer with the 2005l, a piece by the ſettlement ; 


and then it is as if he had ſaid, J give an augmentation o 
IN N : 5 . > ; 2.090 , 
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2000]. to each of my daughters, when ſbe marries with her 
nother”s conſent. | | | | | | 

Or it muſt import, that Sir Tho. A. meant to give 
2000]. a- piece to his daughters abſolutely and uncondition- [752] 
ally, and then the ſubſequent words (to he paid at ſuch times ; 
us the original portions) are a defignation only of the time 
of payment. 

But this laſt conſtruction cannot” be put upon the 
will without great violence to the words. For firſt, theſe 
words (to be paid at ſuch times, ſubjedt to ſuch conditions, li- 
nitations and agreements as the original portions are liable to) 
muſt be rejected as uſeleſs and inſignificant. | 

Secondly, The 200-1. by the will is meant as an aug- 
mentation of the portions by the ſettlement, and therefore 
could not be intended to be paid but when the original por- 
tions were ſo, which the will deſired to augment. 

Thirdly, Here is no expreſs deviſe or bequeſt of 2000l. Salk. 415. 
to each daughter, and then a time limited for the payment 
15 in thoſe caſes which have been conſtrued to give a pre- 
ſent intereſt to the legatee, though ſolvend in futures as 
where 100l. is given to a child to be paid at full age, or 
vith intereſt at his full age. Dy, 39. in margim God. 

Orph, Leg. c. 17. ſ. 11. 2 Vent. 342. 2 Ver. 137, 508, 


673. | 

ſay, admitting the diſtinQion holds in perſonal lega- 
cies, where the deviſe is to J. S. at his full age, or io be 
paid at age, yet in theſe caſes there is a deviſe, or diſpoſi- 
tion of the legacy. 

But in this will (as if it was intended to avoid ſuch con- 
ſrud ion) there is no gift or deviſe of 2000 l. to his daugh- 
ters in expreſs terms; but a direction, that out of his 
mortgages, bonds, money, &Cc. there ſhould be paid to 
tis daughters 20001. at the time the original portions are 
payable, which though it may be as effeQual in point of 
operation or benefit, yet it is different in the manner of ex- 
preſſion, and it is not a direct gift to the legatee, which is 
relied on in theſe caſes, as a reaſon to conſtrue it a preſent 
mereſt in the legatee. 

Fourthly, It is-provided by the will, that if the daugh- 
ter died before her original portion becomes payable, the 
money ſhall not be paid to her executor or adminiſtra- | « 
lor, | | 
But ſuppoſe the will can admit this conſtruction, what 
nal be the conſequence ? Will a court of equity direct 


the 


[753] 


[754] 


have place in a court of juſtice ; which is not to make 


 daughtersi ſhould have only the maintenance of 7:11, or 100]. 


of looo years, veſted in Ser,eant Cheſhire for the beiter 
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the payment of ihe portion preſently, when the will dire 


the payment at the time their original portions become 
payable, that is, at the time of the marriage with the mo. 
ther's conſent ? 

So that even upon this conſtruction I do not ſce how 
the plaintiff can at preſent be intitled to theſe portions. 

But taking the will to import, that the augmentation of 
the portions deſigned by the will ſhall become due to the 
daughters, when they marry with the mother's conſent, 
the only queſtion that will remain is this: 

Whether when a man deviſes 2000). out of his perſona] 
eftate to his daughter upon = condition precedent, that is, 
upon her marriage with the mother's conſent, it be proper 
for a court of equity to decree the payment of ſuch por- 
tion on her marriage without ſuch conſent? 

What one might in compaſſion wiſh or deſire is not to 


men's wills, but to compel the performance of them, ac- 
cording to the true intent and meaning of the teſtator, as 
far as it can be collected from his words, and as far as is 
conſiſtent with the rules of law and conſcience. 

| Now hat it was Sir Tho. As real intention, that his 


per annum, unleſs they married with the mother's conſent, 
and that the 20001. by the ſettlement and 20001, by the 
will ſhould: not be paid them, unleſs they did: ſo, ſeems 
to me evident upon what I have already: obſerved; and 
when by his codicil he adds all other his, eſtate ſubject to 
his wife's: jointute {except his Cheſhire eſtate) to the term 


raiſing lis daughters portions; by indenture- 1912 he is ſo 
cautious, that the ſame are therein and thereby appointed 
to he raiſed and paid; which ſhews: it was his fixed and 
permanent intention. 

And though in the truſt of the Qeſbirt eſtate limited to 
Serjeant Cheſhire, till his ſons are of 25 years, to raiſe 
maintenance for his ſons till that age, he directs the reſi- 
due of the profits to be applied towards payment of the 
ſaid portions for his daughters, which is a neu truſt; | ſe: 
not how it cam be thence' inferred, that the portions ſhoo!d 
be paid otherwiſe than before directed. 

This beine Sir Thomas A's ſettled intention, why ſhould 
it not prevail | 1 
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The condition from what I have ſaid appears to me to 
lawful. | 
4 condition precedent to. any other perſonal legacy, muſt 
be performed before any intereſt or title to the legatee can 
ccrue. | 
: By the civil law, as was before ſaid, a legacy given cum 
pubeſcerit, cum in familiam nupſerit, Tc. niſi tempus condi- 
tive obtigit, neq; res pertinet neq, dies legati cedere pateſt. 
Dig. I. 36. tit. 2. C a 
Is there any inſtance in the common law, any inſtance in 
this Court to the contrary ? TY; | 
[ have not heard any; the only caſe that hath the 2 EA. Caf. 
ſemblance of a condition precedent, is that of Sempfill & * 6. 
Us, ver. Baily, Pre. Ch. 562. a | [755] 
But the judges who decrecd that caſe, looked upon it as 
2 looſe inconſiderate way of ſpeaking, it appeared not 
he meant it to ſtand as a condition precedent to his daugh- 
ter Sarah's portion of roool]. which he meant ſhe ſhould 
tave at her age of 21, or marriage, without ſaying ſuch 
marriage ſhould be with conſent ; and to another daughter, 
the words were thrown in between the 1000l. given her 
in money, and what was ſettled on her in land. of 
In the caſe of Creagh and Wilſon, which was a perſonal 
legacy given on à condition precedent which was not per- Ante 743. 
formed, and thercfore not obtained in this Court. 2 Ver. 


2, | | 
In the caſe of limitation over, it is admitted, that a 
perſonal legacy given on a condition not to marry without 
conſent, ſhould be loſt if the condition be broken. 1 
In this caſe the reſidue of his perſonal eſtate, not by 218 
him before given and bequeathed, is expreſly given to his 2 Eq. abr. 
wife, which is equivalent to a limitation over, if that were 2, <- 4. 
neceſſary, where the condition is precedent and never per- 
med. | $ þ 
In the caſe of Creagh and Wilſon, there vas no limitation 
over. 
In the caſe of Aſten and Afton, 2 Ver. 452. (which ſeems 
to be in this very family) the limitation over was only to 
make good the portions of his other daughters, if any de- 
hciency, or otherwiſe of his ſons; and that being a con- 
dion ſubſequent, and thought ſomewhat an hard caſe, 
night make Sir Thomas A. ſo careful in the preſent, to 
give his daughters their portions upon the like condition, 
but to require it ſhould be precedent to the payment of 


them. 
Fifthly, 


1756 


Salk. 415. 
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Fifthly, The only reaſon why courts of equity have 
come in to allow legacies given on condition to be void, if 
the legatees marry without conſent, ſeems to be to keep up 
a con ormity between the determinations of this and the 
eccleſiaſtical courts, where ſuch a legacy would not be de- 
feated though the condition ſubſequent ſhould be broken 
and the legatee marry without conſent. ; 
But ſuppoſe the queſtion in this caſe was in the eccleſi- 
aſtical courts; a pecuniary legacy is given to be paid to 
a daughter when ſhe marries with her mother's conſent, 
will the eccleſiaſtical court decree it before ſuch mar- 


. riage? d 
The difference Swinb. 4 pt. ſ. 1), f. 308, takes, i 0 
where a legacy is given at a certain time, and where to be 0 
paid at a time uncertain; for ſo he ſays it is lawful for the ef 
teſtator to do; in the firſt caſe he ſaith, the legatee, or if 
he die, his executor may demand, and recover the legacy 
after the time is paſt, unleſs the meaning of the teſtator be * 
contrary, or it be a perſonal ſervice that cannot be tranſ- jb 
mitted ; but if the legacy be given after an uncertain time, 
the legatee dying in the mean time, his executor or admi- te 
niſtrator cannot demand it, but is utterly excluded; As if 
a man gives 100]. when his daughter ſhall be married, if ſo 
he die before marriage of the teſtator's daughter, the le- wi 
gacy is utterly extinguiſhed ; ſo if 100l. given when his L 
ſon ſhall die, though it be certain he will die, yet if le- of 


Fettiplace, 2 Vern, 417. 


ſeems to be, that the legacy ſhould not be tranſmiſſible. 


gatee die before his ſon's deathy the legacy is extin- 
guiſhed as if it had been conditional. And the princi- 
pal cauſe' why a legacy given after another's death is reputed 
to be conditional, he ſaith, is becanſe it is not only un- 
certain when he will die, but whether he will die before the 
legatary, and conſequently the intention of the teſtator 


And he ſaith it is not material, whether the uncertainty 
be joined to the ſubſtance of the bequeſt, or to the excu- 
tion of it, for in both caſes the legacy is reputed condl- 
tional; as if I give A. 100l. when my daughter ſhall marry 
to be paid when my daughter matries, for if A. die before 
her martiage, in either caſe the executor cannot demand 
It. 

This is agreeable to what Lord Kix d ſaith, Yates and 


The 


De Term. Paſch. 13 Geo. 2. 


obſerved. Swinb. 314. | | 

In all legacies, two effects of right of legatee are ne- 
ceſſary to be eonſideted. . | 

Firſt, That which makes him maſter of the thing, whe 
ther he may demand it or not, as yet. 

Secondly, That -which puts him in a condition to de- 
mand it: Of the firſt it is ſaid; the time is come when 
the legacy veſts and becomes due ; of the ſecond, the time 
z come wen he may demand it. 

If legacy is pure without terms, it is due and may be 
demanded at death of teſtator; term preſcribed, it is 
due at death of teſtator, and may be demanded when the 
day or term of payment comes; if condition added, both 
elfects take place when condition is performed. Dom. . 
4 tit. 2. ſ. 9. H. 7. f. 180. 74. 

If the right is veſted, he tranſmits it; if time not come 
when legacy was due, he does not tranſmit it. Dom. 
ib. 8. 10. | 

Legacies left to an uncertain time ate conditional. Ibid. 
term of an uncertain day implies a condition. 

The Lords Chief Juſtices Sir WiLLtam Lee, and Sir 
Joux WiLLEsS, who aſſiſted the Lord Chancellor Har D- 
WICKE upon this appeal, being of the ſame opinion, his 
Lordſhip was pleaſed to concur; and thereupon the decree 
6 his Honour the Matter of the Rolls was reverſed. 
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ſoever, comprehends all that a| 


man has, real or - perſonal ; and 
when there is a ſurrender to the 
uſes of his will, a copyhold eſ- 
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band ſuffers a recovery; Pele good 
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143 Plea in abatement held bad and re- 
pugnant, where it ſays that there 

are two perſons u Com L cen of 
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91- Where a prohibition to the Ad- 
miralty Court on a libel there for 
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ance requiſite to ſupport the 
| pre- 


| 


Caſe Pn 
preſcription is of neceſſity includ- 
. 6d . Page 366 
261 Cuſtoms or preſcriptions only tria- 
ble at common law 603 


Prinapals. 
267 In ſmuggling goods, all preſent 


and aiding are Principals, and e- 
qually liable to the whole penalty 


Proviſo. 


13 Proviſo in a deed for the convey- 
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the party againlt the legal execu- 

tor 159 


102 


Promiſe. 
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and return of two S:ire Facias's 


incluſive is ſuſhcient 53 
Remainder. 


41 When it is contingent and when it 
veſts | | 62 
130 Where there is no deviſe antece- 
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not take by way of remainder 

| 23% 

84 A man deviſes to his wife in tail 
eneral, remainder to 7. 

fee, and the wife with a ſubſe. 
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| Mayor, where perſons iutitled to 
the.r freedom aud demand admit- 
tance, are refuſed 2 
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of the Mayor does not make their 
votes void, for admiſſion is but a 
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heirs, reſerving only 2col. to be 
paid to ſuch perfon as the donor 
itiould 3 under his hand 
direct, who died without any ſuch 
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